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before reępand—If binding after remand—Service grants—When 
resumable 


ARBITRATION—Award—Personal knowledge of arbitrator if can be im- 
ported—Effect of kwi 

——_———Dissolution of partnership—Sale of stock—Rights again 
stranger—Damages—If can award—Decision of points outside ref- 
erence—Court enforcing award—Functions of 


Curr Funp—Amounts in monthly instalments—Prizes of the end of 
each month drawn by lots—Repayment of whole amount paid to 
unsuccessful chitholders after the expiry of term—If a lottery— 
fenal Code, S. 249A ae 

UIVIL Procepure Cope, S. 11—Cross suite—Joint trial—Common juag- 


ment—Appeal from decree in one only—If barred by decree in the 
other 


Ss, 11 and 47—Partices—Offcial Assignee—If a representative 
of judgment-debtor—Small Cause suit—Order on claim petition— 
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. SPECIFIC PERFORMANCE 


OF A GUARDIAN’S CONTRACT. 


KASIVASI CHIDAMBARA SWAMIGAL v. RAMAKRISHNA 
REDDIAR AND OTHERS, 47 M. L. J. 683. 


In the above case the plaintiff sought specific performance 
of a contract entered into by the guardian of a minor for the 
sala of immoveable property belonging to the minor and his 
Lordship Justice Devadoss has held that where the contract 
is not vitiated by undue influence, fraud, or coercion and the 
guardian did not act against the interests of the minor, at the 
time when the contract was entered into, specific performance 
can be granted. This conclusion is based en the rulings in 
Ramajogayya v. Jagannadham (1) and Lal Gopal Datta 
Chowdhury v. Khorooriah Majozilla Zemindary Syndicate, 
Ltd. (2). The question seems to us to require further con- 
sideration. Assuming for the present, that a contract is bene- 
ficial to the minor, can the minor’s guardian impose a liability 
on his ward by a contract for the sale of his immoveable pro- 
perty ? Before the Privy Council decision in Mohori Bibi v. 
Dharmodas Ghose (3) the High Courts in India generally 
held that a contract entered into bya minor was voidable and 
not void. But in that case the Privy Council declared such 
contracts to be absolutely void. ° 


e 
In 1911, the decision in Mir Sarwarpun v. Fakhruddin (4) 
taid down thus : “It is not within the competence of a manager 
of a minor’s estate or within the competence of a guardian ot 
a minor to bind. the minor or the minor’s estate.by a contract 
tor the purchase of immoveable property and that as the 
minor was not bound by the contract, there was no mutuality 

eo 
xr, (1918) 42 M 185 (F B). 2. (1911)j013 I C 673. 
3. (1902) I L R 30 C 539(P C). 4. (1911) ILR 39 C %2 (P C). 
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. . . . © . 
and, hence the minor after attaining majority cannot obtain « 


specific performance of the cortract.” Prior, tò this, 
there had been a conflict of opinion among the High 
Courts in India on the question of the applicability 
of the Doctrine of Mutuality here. The Specific 
Relief Act does not in terms ae to ¿it ebut wt 
does not expressly repudiate it either. The Privy Council 
when applying this doctrine inMir Sarwarjany.Fakhruddin (4) 
do not make any reference to the question of necessity or bene- 
fit to the minor, nor do they seem to make any distinction 
between “ purchase ” for a minor and “ sale” on behalf of å 
minor. In the consideration by the Courts in India of the 
scope and effect of this decision, the following are certain 
aspects of the question decided :— 


1. Contracts entered into by statutory guardians for 
purchase or sale of minor’s property are not affected by the 
Doctrine of Mutuality. [See Babu Ram v. Said-un-nissa (FJ; 
Mussammat Etwaria v. Chandra Nath Mukherjee (6) and 
Innatunnessa Bibi v. Janaki Nath Sarkar (731. 


2. Contracts entered into by managers of joint Hindu 
families to sell immoveable property on behalf of the family 
and for purposes binding on the family have also been held 
to be enforceable against the minor members of the family 
whether during the lifetime of the manager or after his 
death. [See Hari Charan Kuar v. Kaula Rai (8), Velayu- 
dham Pillai v. Perumal Naicker (9) and Narayanan Chett« 
v. Muthiah Chetty (10)]. In Hari Charan Kuar v. Kaula 
Rai (8) Chamier, C. J., observes :—“ The decision of their 
Lordships in the cases of Mohori Bibi v. Dharmodas 
Ghose (3) and Mir Sarwarjan v. Fakhruddin(4) do not apply 
to contracts made by managing members of joint Hindu 
families for the benefit gf the family. Such contracts can 
be. enforced on behalf of the family by the persons 
who make them..................... Contracts made 
not by minors, but by persons who have power to make con- 
tracts on behalf of a joint family do not appear to come within 
those decisions. I am not prepared to discuss this suit for 
specific performance on the ground that the contract lacks 
mutuality, having been made by or on behalf of minors who 

3. £1902) ILR 30C 539(P C). 4. (1911) ËLR 39 C 232 (PC). 
se (1918) ILR 35 A 499. 6. (1905) 10o C W N 763. 

7 (1917) 22 CoW N 477, 8. (1917) 2 PL J 513 (F B). 

9. (19T5) 31 I C 811, to (1924) 46 M L J 575, 
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. are not competent to contract.” In Narayanan Chetty v. 
Muthiah Chetty (10) Ris aioe Justice Ramesam refers 
to the observations of their Lordships in Bappu v. Annamalai 
Chetii&s (11) and Krishaa Aiyar v. Shamanna (12) and dis- 

° tinguishes them ag they are obiter dicta, and holds that a 
gontract entered into by a manager to sell immoveable proper- 
tigs can be specifically enforced against the surviving members 
of the family who are minors. ‘The same view was expressed 
by Coutts Trotter and Seshagiri Atyar, JJ. in Venkateswara 
Aiyar V. Raman Nambudri (13). 


3. A distinction has been drawn between executed con- 
tracts and executory contracts and all the three learned Judges 
in the Full Bench case in Raghava Chariar v. Srinivasa 
Raghava Chartar (14) state and emphasize the distinction. 
They hold that an executed contract can be enforced by or 
on behalf of a minor, as there are no more consensual obliga- 
tions imposed on the minor. AÁ similar view was expressed 
in Walidad Khan v. Janak Singh (15), Bhaggabhor Mondal 
v. Mohint Mohan Banerjee (16) and Madhab Koeri v. Bat- 
kuntha Karmaker (17). In Madhab Koeri v. Baikuntha 
Karmaker (17) their Lordships draw a distinction between 
executory contracts and executed contracts, distinguish the Pri- 
vy Council decision in Mir Sarwarjan v. Fakhruddin(4) and 
observe -_“ That Afir Sarwarjan v. Fakhruddin (4) was 
clearly a case where the contract was one imposing 
obligations on the minor which could not be en- 
forced by the defendant and consequently a lack of 
mutuality put it out of the minors power to enforce 
the contract. In the case now under consideration, no ques- 
tion arises, or can arise as to any obligation to be performed . 
by the minor arising out of the contract. ” 


Putting aside for the prtsent these three classes 
of cases, the question remains whether an executory 
contract for sale of immoveable property belonging, to <a 
minor entered into by his guardian (whp is not a joint family 
manager)can be specifically enforced against the minor..The 
Privy Council decision in Mir Sarwarjan v. Fakhruddin (4) 
seems’ to lay down (though not in such terms) 


4. (1911) I L R 39 C 232 (P C). 10. (1924) 46 M L J 575. 
11. (1922) 44 M L J 226. 12, (1912) 23 ML J 610, 

13. (1916) 19 M L T 329. rz. (1916) ILR 40 M #8(F P. $ 
15. (1913) IL R35 A 370. 16. (1916) IC 994 (Cal) 5 


17. (1919) 52 I C 338 (Pat.) 
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that such a contract cannot be enforced againgt the minor as « 
there is no mutuality between theepagties, and as the, enforce- 
ment of such a contract would impose a personal, liability on 
the ward. The same principle can be gathered fr8m.the 
observations in the following cases :— . ° 
In Raghava Chariar v. Srinivasa Raghava Chgriar (144 
his Lordship Justice Abdur Rahim obseryes 
at page 320: “There are cases however in which 
the question of mutuality arises and these stand on a different 
footing. For instance, if an infant seeks to enforce a con- 
tract for sale of immovable property, the Court of Equity’ 
will refuse to grant specific performance, as it could not en- 
force any engagement entered into by the minor, and there 
would thus be a want of mutuality. Mir Sarwarjan' v. Fakh- 
ruddin (4). 


Next we have the decision in N arayana Row v. Venkata- 
subba Row (18) in which their Lordships Justice Spencer and 
Justice Bakewell, following the Privy Council ruling in Mir 
Sarwarjan v. Fakhruddin (4) observe at p. 79 : “ The answer 
to this [an attempt to distinguish Mir Sarwarjan v. Fakhrud- 
din(4)'Jis that the want of mutuality between the parties to the 
suit and not any want of validity in the guardian’s appointment 
was the ground of Lord Macnaughten’s decision.” 

In Pramila Bali Das v. Jogesher Mandal (19) it was held 
on the principles laid down in Mohori Bibi v. Dharmodas 
Ghose (3) and Mir Sarwarjan v. Fakhruddin (4) that 
a lease in favour of a minor which imposes a liability upon the 
minor is null and void and cannot confer any right or title 
upon him. 

In Narayanan Chetty v. Muthiah Chetty(10), his Lordship 
Justice Ramesam observes at p. 578: “The case where the con- 
tract is made on behalf of «e minor or minors is settled by the 
decision in Mir Sarwarjan v Fakhruddin(4)..1 think this de- 
cision also covers this cise where a joint family consists of mi- 
nors onty and therefore has no manager and a guardian of all 
the minors, who is ex*hypothesi not manager, not being mem- 
ber- Of the fafhily but is merely their guardian, enters into a 
contract on behalf of some or all of the minors, whatever the 
nature of the contract may be.” 


3. (1902) I L R30 C 539 (PC). 14. (1916) I LR 40 M 308(F B). 
t e(T911» I L R 39 C 232 (P C). 

10. (1924) 46 ML J 575. 

18. (199) 38 ML J77. 19. (1918) 3PLJ $:18::161C 670. 
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* There i$ an older decision of the Privy Council in 
[W dghglaRajsanji v. Shekh Masluddin (20) which holds 
that a guaydian cannot contract in the name of a ward so as 
to jmpose on him a persgnal liability. 


j Turning to Ghidambara Swamigal v. Ramakrishna Red- 
diar (21) we find his Lordship Justice Devadoss relying on 
the two decisions reported in Ramajogayya v Jagannadhar (1 ) 
and Lal. Gopal Datta Chowdhury v. Khorooriah Majozilla 
Zemindary Syndicate, Lid.(2). In the former case the facts 


e were quite different and the decision of the majority of the 


Full Bench was that “ no decree should be passed against the 
minor or his estate, on a contract entered into on his behalf 
by a guardian, except in cases in which the minor's estate 
would have been liable for the obligation incurred by the 
cuardian under the personal law to which he is subject.” 
The opinion was guardedly expressed and his Lordship Jus- 
tice Seshagiri Aiyar does not propose to lay down in that 
decision that a personal and onerous executory contract can 
be entered into by a guardian for the sale of immoveable pro- 
perties of his ward. 


In Lal Gopal Datta Chowdhury v. Khorooriah Majozilia 
Zemindary Syndicate, Ltd. (2) it was no doubt held on the 
authority of Mir Sarwarjan v. Fakhruddin Mahomed Chow- 
dhury (22) that when a guardian entered into an 
agreement on behalf of a minor, and it was to the minor’s 
benefit, it could not be repudiated by him, if subsequently he 
found he could obtain more money: But the decision of the 
High Court in Mir Sarwarjan v. Fakhruddin Mahomed Chow- 


dhury (22) was overruled by the Judicial Committee in Mir, 


Sarwarjaw v. Fakhruddin (4) and hence the decision in Lal 
Gopal Datta Chowdhury v. Khogoortah Majozilla Zemindary 
Syndicate, Lid. (2) cannot be relied on as good law. ; 


Even on the guestion of benefit to the minor the decision 
in Chidambara Swamigal v. Ramakrishna Reddiar (21) 
seems open to question, as the sate in favour 
of the third defendant was really beneficial to the minor, in 
that, he could get more money under it. The very fact that 


the guardian of the minor repudiated the contract in favour r 


1. (1918) 42 M 185 (F B). a (1911) 33 1eC 673. 


4. (1911) I LR 39 C 232 (P C). 20, (1887) ILR 11 B 551 (P C). ° 


21. (1924) 47 M L J 683. az. (1906) IL R 34T 163 (F B). 
e 
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of the plaintift and sold the properties to third defendant for - 


a higher price showed that the comtragt in favour 6f the plain- 
tiff was detrimental to the minor. His Lordship at p. 685 
observes: “To hold that a Courteshould not grant Specific 


performance of a valid contract if better terms are forthcoming ° 


would be putting a premium upon offers of a better price ¢ 
long time after the contract is entered into.” We doybt 
if this is the correct principle in the case of contracts on behalf 
of minors. It may be noted in this connection that his Lord- 
ship Justice Devadoss wrote a concurring judgment it Bappu 


v. Annamalai Chettiar (11).His Lordship Justice Phillips who" 


observes at p. 231: “There is another broad principle of equity 
upon which the refusal to allow specific performance can bebas- 
ed and that is that when one of the parties is a minor, a Court 
will not compel him to do anything unless it is satisfied that 
‘such act is for the benefit of the minor. It is argued that it 
has not been shown that this contract would be detrimental 
to the minor, but that is not sufficient, for, if there is any 
possibility of there being any detriment, the Court will require 
to be satisfied that the possibility no longer exists before it 
takes action. For this reason also, I think the contract could 
not be enforced against the fourth defendant. ” 

Neither the Privy Council decisions in Mir Sarwarjan v. 
Fakhruddin (4) and Waghela  Rajsanji v. 
Shekh Masluddin (20) and the Doctrine of Mutuality nor the 
decisions in Bappu v. Annamalai Chetty (11; 
or Narayanan Chetty v. Muthiah Chetiy (10) 
were quoted before -his Lordship, and the decision 
based on Lal Gopal Datta Chowdhury v. Khorooriah Majo- 
zilla Zemindary Syudicate, Lid. (2) [which must be deemed 
to have been overruled by Mir Sarwarjan v. Fakhruddin (4) | 
cannot, it seems to us with due deference, be accepted 
as, good law. 


. E. L. NArasinga Rao, B. 1. 
e 
z e 
=? e 
2. £1811) 913 I C 673. + (1911) I L R 39 C. 232(P C). 
“010. (1924) 46 ML Į 575. 1r. (1922) 44 M L J 226. 
x i ° 20. (1887) ILR rı B 551 (PC). 
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e `" SUMMARY OF ENGLISH CASES. 


* Aycrto-BALTIC AND MEDITERRANEAN BANK v. BARBEX 
AND Company, (1924) 2 K B 410. 
: * Company Volunidry liquidation_Decree against_Stay 
° of execution__Subseyuent recovery of damages— If enures ta 
Vlecrée-hader__Practice. 


The manager of a Company fraudulently put his em- 
ployer’s name to some bills of exchange for which the Com- 
pany feceived no consideration and on the basis of the bills 

e an action was brought against the Company. Pending the same 
the Company went into voluntary liquidation. The liquidator 
thereafter submitted to judgment for the amount claimed. 
Subsequently the Company sued a third party for facilitating 
their manager in committing the fraud in respect of which 
they had been made liable and obtained a decree for 
damages, whereupon the decree-holder whose judgment 
against the Company had not been satisfied obtained a gar- 
nishee order nisi attaching the damages awarded to the Com- 
pany. The liquidator applied for stay of execution of judg- 
ment. Held, the general practice is to stay. execution where 
a Company is in voluntary liquidation, because the execution, 
if allowed, would necessarily interfere with the distribution 
of the assets pari passu. The result of the Company's 
obtaining damages did not either in law or in equity enure 
for the benefit of the judgment-creditor solely but was to be 
divided rateably among all creditors. S. 186 of the 
Companies Act relied upon. 





WHELAN v. HENNING, (1924) 2 K. B. 421. 


Income-tax__Foretgn possessions__Shares__tncome 
from. Basis of assessment_Inéome-tax Act, 1918, Sch. D, 
Case V, R. 1. T 


A person who possessed shares in a Company én Ceylon 
received dividends in England in respect thereof for three 
years. For the fourth year no dividend was declared, but 
he was sought to be assessed under Sch. D, Case V on the 
average dividend for the three preceding years. Held, the 
liability to pay income-tax depends not on the possession of °" 
shares in the year of assessment but upon the receipt of pro- , 
fit in that year. In the absence of such receipt thtre was» 
no liability to pay income-tax. (1921) 2 A. C. 222 followed. 
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Back v. DANIELS, (1924) 2 K. B. 432. ° 


é "o 

Income-tax_—_Lands leased to” geow potatoes_MOccupa- 
tion of lands__Profits made by lessee by sale of potatoes— 
Assessmeni_—Basis of Sch. B or Sch. D, Income-tax Act. 
1918. ° 


ne, i ° 8 
Certain merchants dealing in potatoes took out on 


annual lease lands for growing potatoes. The owner was 
to be paid rent, and in addition, was to supply labour, for 
which also so much per acre was paid. Held, in respect of 
profits made by sale of potatoes, the merchants would be 
assessable under Sch. B as persons in occupation of lands and 
not under Sch. D of the Income-tax Act, 1918. 





Butwick v. GRANT, (1924) 2 K. B. 483. 


Principal and agent_Extent of agent's authority_Sale 
of goods. Right to receive payment of price. 


‘There is no hard and fast rule of law that an agent em- 
ployed to sell has necessarily power to receive the price. [n 
an action by the seller of goods against the buyer for the 
price, it would be open to the latter who had paid the agent 
to show either that the agent had actual authority to receive 
payment, or that he had ostensible authority to receive pay- 
ment or that he had a customary authority by reason of the 
fact that the payment was made to him in the ordinary course 
of the business of agencies of the kind in question. 





; BAXENDALE v. MURPHY, (1924) 2 K. B. 494. 


Income-tax__Trustee under a settlement__Provision for 
remuneration_If an employee—Ltability to tax__Income-tax 
Act, 1918, Sch. D, Case di. 


- "e so 


Under the terms qf a deed of settlement, a person was 
appointed trustge anc out of the income arising from the 
trust Funds he was to draw out $100 per annum as remunera- 
tion. Held, he is in no sense an employee and as such it did 

., not amount to remuneration in respect of any employment, ana 

he could not be taxed under Sch. D, Case IT of the Income-tax 

* Act. The*ameunt was only an annual payment falling within 
“Case HI, RL e i 
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e° FOOKS vs SMITH, (1924) 2 K. B. 508. 


* Marine Insurange_sLoss of goods Constructive loss 
followed ky actual loss No notice of abandonment for 
sewerdl years —Liability eof underwriter. 


j Where by a peril insured against, there is a constructive 
total Josstand no notice of abandonment is given, then if in 
tħe ordinary course of an unbroken sequence of events follow- 
ing upon the peril insured against the constructive loss be- 
comes an actual total loss__e. g., capture followed by confisca- 
tion__the underwriter is liable in respect of the total loss. If, 
however, the total loss is not the result of a sequence of 
events following in the ordinary course upon the peril insured 
against but is the result of some supervening cause, the under- 
writer is not liable. It is an illustration of the doctrine 
proxima causa non remota spectatur. 


Goods insured against loss by restraint of princes were 
being carried in an Austrian ship. Before the voyage was 
completed on account of the imminence of war, the goods were 
landed on the way, the voyage being abandoned. No notice 
of abandonment was given and subsequently the Austrian 
Government requisitioned the goods for war purposes. Held, 
there was an original constructive total loss when in the middle 
of the voyage the goods were abandoned, btit as no notice was 
given for an unreasonable period of five years, a cause of 
action against the underwriters could not be based on that 
loss. The subsequent confiscation was an actual total loss, 
but it was not the necessary and direct result of the original 
peril, the restraint of princes, and hence would not afford a 
cause of action against the underwriter. 


Jones v. Jones, (1924) P. 203. 


Husband and wife Separation order Resumption of 
co-habitation Subsequent desertion Tf possible in law.» 


So long as an order of separation between husband and 
wife remains undischarged, a husband cannot be guilty of 


desertion in the eye of law. Even if the spouses co-habit °°. 


after the order, that does not ipso facto result in a discharge 


of the separation order, and as the husband was not bound „° 


to co-habit, he could not be guilty of desertion. 
B 


IO 





Shipping. Damage to cargo. Pessel unseaworthy_* De- 


fective rivet_Exemption clause in Bili of Lading_ How fara 


defence. 


è l 

Exceptions in a Bill of Lading do not apply to protect a 
shipowner who furnishes an unseaworthy ship wheze the unt 
seaworthiness causes damage, unless the exceptions are ṣo 
worded as clearly to exclude or vary the warranty of sea- 
worthiness. One of the exceptions in a Bill of Lading was 
for “any latent defects in hull.” There was a defective | 
rivet and this allowed water to flow in and damage the cargo. 
In a suit for damages, held, the exception clause did not 
qualify the implied warranty of seaworthiness and the ship- 
owner was liable for the whole loss. 





In re, NATIONAL’ BENEFIT ASSURANCE COMPANY, 
LIMITED, (1924) 2 Ch. 339. 


Company. Life insurance policy — Mortgage of Wina- 
ing up. Set of, if allowed Bankruptcy Act, 1914, S. 3I. 


A person who had effected life insurance in a certain 
Company mortgaged his policy to the Company and borrowed 
some money. Prior to his death, the Company was wound up 
and the policyholder claimed to set off the mortgage debt 
against the value of his policy. Held, he was entitled to do 
so, as they were both contractual obligations which could be 
proved under S. 31 of the Bankruptcy Act. Case-law discusse 1. 


In re, ENGELBACH’s ESTATE : TIBBETTS v. ENGELBACH 
(1924) 2 Ch. 348. å 


Insurance. Life policy—Money payable to daughter if 
aliye at the end of term of years Death of policyholder with- 


in period. Policy amount if part of the estate of deceased 
Trust. ° 


‘A policy of insurance was taken out by a man and it 
was stated therein that at the end of the period fixed the 
amount was to be paid over to his daughter if she was then 
alive. The assured died before the expiry of the period fix- 

_ed. Held the poliey amount belonged to the estate of the 
e assured.and should be paid to his executors. There was no 
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leg’ estate vested in the aughter and being no party to the 
contract she could net spe thereon, nor could the a$sured 
he said*to have constituted himself a trustee for his daughter. 
(1892) 1"O. B. 147 followed. 





In rt, BALEN AND SHEPHERD’s CONTRACT, (1924) 
2" Ch. 365. 

Vendor and purchaser__Abstract of title_Recttals in 
one of the title deeds_When binding_Incomplete abstract 


° If entitles vendee to rescind. 


In the abstract of title furnished by a vendor, the title 
to the properties was traced to one X, and gáter ae death his 
administrator conveyed the proper ace Go. hy aged, recit- 
ing therein that Y had beco ya Hed-to”t M; MEPEJES 11 
equity. The vendee wanted ¥t©tph satished hoy n ty ésame 


entitled in equity. Held, thé kasi pas suliled ongl be- 
hind the recital as to Y's title sas 


recital by, thet hgeinis. 
trator would not bind the heirs ò eure Suge TRO pall ortun- 
ity should be given to the vendor Te? aaa 50,5 b- 


stract of title and the vendee was not 
the contract then and there on the hi f 


The principle entitling a vendor to amina upon a recit 
to the effect that a grantee to whom the property is conveyed 
is entitled in equity rests on this, that where a grantor is on 
‘the face of the abstract entitled legally and beneficially, he 
can admit and is bound by a recital of the equitable title of 
his grantee and that a purchaser taking from the grantee or 
his successors in title is not bound to inquire as to the instru- 
ments, acts in the law, and events which found the grantee’s . 
equitable title, and getting the legal estate will not be affected 
with notice of any adverse equitable claim if in fact the 
grantee’s equitable title was defective. 





Durr DEVELOPMENT COMPANY, LTR. v. GOVERNMENT OF 
KELANTAN, (1924) A. C. 797. 


Sovereignty _Status__Letter of Secretary of. State If 
conclusive in a Court of law Waiver What amounts to— » 
Submission to arbitration Effect of. 


Under an agreement between the Kelantan Govetnment > . 
and an English Company, disputes arising thereunder ‘were to ° 
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be settled by arbitration and one such dispute was referral to 
arbitfation. The Kelantan Government applied to the €han- 
cery Division to have the award set dside, but were uhsuccess- 
ful there, as well as in the Court of Appeal and tht House of 
Lords. Thereafter the Company applied to ‘the King’s 
Bench to enforce the award, when the Goternment claimed 
immunity as a Sovereign State. Ona requisition rom the 
Court, the Secretary of State for the Colonies informed the 
Court that the Kelantan Government was an independant 
Sovereign State. Held, it is the settled practice of English 
Courts when a question of sovereignty is raised to take judi- o 
cial cognizance of the status of a foreign State, and in cases 
of uncertainty to seek information from a Secretary of State, 
which would be conclusive on the matter. Rationale of the 


rule and tests of sovereignty explained. 


Held also by the majority of the House of Lords (Lord 
Carson dissenting) neither the agreement to submit disputes 
to arbitration, nor appearing before the arbitrator, nor the 
attempts made to set aside the award in the English Courts 
amounted to a submission to the jurisdiction of the Court and 
as such the objection of Sovereign State could be raised in 
defence. 

History of the law regarding enforcement of awards set 
out by Viscount Finlay. 

The question whether a foreign Sovereign who submits to 
judgment thereby submits to execution under the judgment up- 
on the property in England left open. 





LEEDS INDUSTRIAL CO-OPERATIVE SOCIETY, LTD. v. 
SLACK, (1924) A. C. 851. 


Easement — Ancient lights__Obstruction threatened by 
putting up building —Power to award damages in lieu of in- 
junction. : 

, Held, by a majority of the House of Lords (Lords 
Sumner and Cgrson dissenting) that the Court of Chancery 
has jurisdiction to award damages in lieu of granting an in- 
junction in the case of an obstruction to ancient lights which 

*e is being threatened by the raising of a new building. The 

fact that no obstruction had as yet taken place does not limit 

. its jurisdiction to the grant of an injunction. 43 Ch D. 316 
«disapproved and (4923) 1 Ch. 431 reversed. 
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“OFFICIALe RECEIVER AND LIQUIDATOR OF JUBILEE 
CoTfoN MILLS, LIMITED u, Lewis, (1924) A. C. 958. 


Compaqny_¥ inding up—Promoter making secret profits 
__Isabikity.to make good%o Company. Certificate of incorpo- 
ration__If conclusjve as to date No prospectus issued—. 
Allotnvent pf shares before filing statement alidtty__Com- 
panies (Consolidation) Act, 1908. 


The certificate of incorporation of a Company is conclu- 
sive as so the date on which it states the Company was incor- 
porated and allotment of shares on that day is valid irrespec- 


tive of whether it was made before the Company came into 
existence. 


Where the promoter of a Company had been allotted 
a large number of shares to provide for promotion profits 
even before a statement in lieu of prospectus was filed but he 
transferred them to another and realized a considerable sum, 
he was bound to account to the Company, or in cases of wind- 
ing up to the liquidator, for the profits he had made.” 

Where no prospectus is issued and before a statement 
in lieu of the prospectus is filed, allotment of shares is made, 
held, per Lord Sumner (Lord Dunedin holding contra) the 


allotment is not wholly void. 
® 





Mayson v. CLOUET, (1924) A. C. 980. 


Vendor and purchaser Agreement to pay deposit and 
the balance in instalments Forfeiture of deposit in case of 
defauln__Rescission by vendor__Instalments if can be recover- 


ed. 


A contract to sell land provided for an initial deposit and 
the payment of the balance in three instalments, the last be- 
ing payable on a certain certificate bang produced. There 
was a clause for forfeiture of the deposit in cases of defauk. 
The deposit was made and all the instalments were duly paid 
except the last one and the vendor after produging the certifi- 
cate claimed the last instalment within a certain time. As 
it was not complied with, he rescinded the contract, whereupon 
the vendee sued for return of the instalments he had paid. 
Held, the contract made a clear distinction between, deposit 
and instalments and as it was only the former that wasemade 
forfeitable, the instalments paid could be rtcovered. . 
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HETHERINGTON v. SECURITY EXPORT GOMPANY, LTD., 


(1924) A. C. 988. T a 
Certiorari W rit when can issue Ministerial and judi- 
cial acts. f è t à 


A writ of certiorari will not lie against an act which is 


purely.ministerial. If the issue of a distress warrant involves 
a judicial act, it is subject to the procedure by which an exctss- 
ive exercise of jurisdiction can be challenged ; but if it is 
mere ministerial act following on the exercise of. powers 
possessed by other people, then the writ of certiorari is not the 
proper remedy to apply. 





_ JOTTINGS AND CUTTINGS. 


Law Officers and Judgeships. If the rumour that Sir 
Thomas Inskip will be one of the new King’s Bench Judges 
should prove to be true, he will be the first Law Officer to ac- 
cept a puisne judgeship for many a long day. N early half 
a century ago Lord Esher and Sir Henry Keating did not deem 
it unbecoming in a Solicitor-General to start a judicial career 
as a judge of first instance; but no other Law Officer has since 
displayed a similar desire for the less exalted places of the 
Bench. Occasionally a vacancy in the Court of Appeal has 
been filled by a Law Officer. Sir Horace Davey and Sir John 
Rigby, for instance, abandoning their ambition to occupy the 
Woolsack, were content to become Lords Justices. But even 
a Lord Justiceship would appear to have lost its attractiveness 
for a Solicitor-General. There is, at any rate, not a single 
ex-Law Officer among the present Lords Justices. The only 
ex-Law Officers now engaged in judicial work, apart from the 
Lord Chancellor and the ex-Lord Chancellors, are Lord 
Hlewart, who is Lord Chief Justice, Sir Ernest Pollock, who 
is Master of the Rolly and Lord Carson, who is a Lord of 
Appeal, The modern disinclination of Law Officers to accept 
puisne judgeships is, perhaps, a matter for regret. It might 
be urged thateit tends to impair the dignity of the office of 1 
High Court Judge. What, perhaps, may be said more con- 
fidently is that it is not always fitting that men should occupy 
the foremost places in the judicial world without having 
acquired some experience of the Courts below.At the present 
time there Are two Lords of Appeal Lord Sumner and Lord 
Blanesburgh__wlfo have served both as puisne Judges and as 


9 
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Lordi’ Justices, but not many years ago it happened that there 
was fret a single Lord of Appeal who had ever sat in the 
Courts frbm which came the appeals which the House allowed 
or dismissed. If, then, ,Sir Thomas Inskip should become 

_ one of the new King’s Bench Judges, his appointment will be 
ngne the less welcome because it is so rare for a Law Officer 
to become & High Court Judge. 


fey 


— The Law Journal, 22nd November, 1924, p. 719. 


© * * * 
@ 


The Attorney-General and the Cabinet. We make a 
further reference to the inclusion of the Attorney-General in 
‘the Cabinet only to express our appreciation of the support 
which Sir Harry Poland, the ‘ grand old man’ of the profes- 
sion, has, in a characteristic letter to the Times, given to the 
views expressed in these columns last week. The letter is 
welcome not merely because it emphasises the view that it 1s 
undesirable, on constitutional grounds, that the Attorney- 
General should be a member of the Cabinet, but also because 
it shows that Sir Harry Poland continues, in his ninety-sixth 
year, to take a keen interest in the affairs of the profession of 
which he has been a member for seventy-three years. Sir Harry 
Poland aptly points out that some of the most famous Law 
Officers of modern times, such as Sir Hugh Cairns and Sir 
Roundell Palmer, though conspicuous as_ statesmen, were 
never made Cabinet Ministers. To the names he mentions 
he might appropriately have added that of Sir Henry James, 
who was a very prominent figure in the House of Commons in 
the eighties. The growing practice of including the Attorney- 
General in the Cabinet__where, be it remembered, the Lord 
Chancellor fills the position of a ‘ Minister of Justice ’_has, 


indeed, neither the authority of precedent nor the sanction of 
convenience. j 


— The Law Journal, 22nd November, 1924, Pe 719." 

* * x ° * $ 

. e. 
Bankruptcy Law and Fraudulent Debtors. It is stated 
that the Committee appointed some months ago by the late 
Government to consider a reform of the Bankruptcy Laws 
have come to the conclusion that some drastic alterations of 
the law are required to check the practices of fraudulent debt- 


ors. The cases in which it is found that fraudulent bankrupts 
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have failed to keep books are said to be very numerou$ .and , 
there is a suggestion that the pegalties of the bankruptey law 
for failing to keep proper accounts ight well be strengthened. . 
It is also said that the Committee are considering an. amend- 
ment of the Company Laws to prevent bankrupts ‘from carry- , 
ing on business under the guise of a limited liability Company. > 
There are provisions in the present bankruptcy * law which 
interfere with the commercial activities of an undischarbed 
bankrupt who wants to trade as an individual provisions 
the breach of which exposes the bankrupt to severe penalties. 
There is nothing to prevent him from setting up a company 
whose trading is not hampered by his antecedents. The arti- 
fices of the fraudulent bankrupt are many and ingenious, and 
however stringent the law be made, he will find means of 
evading some of its provisions. The most that can be hoped 
from alterations of the law is that the opportunities for 
committing frauds will be confined within narrower bounds. 


—TVhe Law Journal, 22nd November, 1924, p. 721. 


* x + * 


The Birth Control Case. The action which Dr. Marie 
Stopes brought against Dr. Sutherland for a libel contained 
in his criticism of her conduct of a birth control clinic in Lon- 
don has ended if the House of Lords (21st November) in a 
victory for the defendant. The jury had found, in answer 
to questions left to them by the Lord Chief Justice, that 
the words complained of were true in substance and in fact: 
also that they were not fair comment. There was no specific dis- 
tinction made in the questions between statements of faci 
and statements of opinion ; but the case was dealt with both 
in the Court of Appeal and in the House of Lords on the 
footing that the meaning of the findings was that the words 
were true so far as they consisted of statements of fact, and 
unfair comment so far as they were expressions of opinion. 
©n this assumption the Court of Appeal took the view that 
the plaintiff was entitled to the damages awarded by the jury. 
andeprima fagie one would think either that this was right, or 
that there ought to have been a new trial on the ground that 
by reason of misdirection the issue of fair comment had not 
been fairly left to the jury. In the House of Lords, how- 
ever, Lord Wrenbury alone took this view. The other 
noble Lords were of opinion that, assuming that the charges 
made by the deftndant against the plaintiff were true, as the 
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ju v had fourd they were so far as they were statements of 
fac they: were so Seréous that no jury could reasona- 
bly have found that the comments actually made were unfair. 
The cage is a very strong example of the rule that it is for the 
Court to say whether a criticism relating to a matter of public 
witerest is reasonably capable of being interpreted as libellous 
in that it travels beyond the limit of fair criticism. 


—The Law Journal, 29th November, 1924, p. 736. 


AA * * + 


Punishment before Trial Not always is the law, in 
W. S. Gilbert’s familiar phrase, ‘the true embodiment of 
everything that’s excellent.’ At times it can itself be Gil- 
bertian, as when it results in accused persons being punished 
before they are converted instead of afterwards. Such 
an instance occurred at the Kent Assizes on Monday, when a 
man pleaded ‘ guilty’ to forging endorsements of two cheques 
for £1-13-5 and £2-14-6, and, having been detained in prison 
some three months awaiting trial, was sentenced to three days’ 
imprisonment, which meant, of course, his immediate dis- 
charge. Not unfittingly, Mr. Justice Swift described the 
long detention of this untried prisoner as ‘a very imprope- 
and a very disgraceful thing.’ It appeared that the magis- 
trates, in committing the man for trial, consented to accept 
bail, himself in £50 and a surety in a like sum, but that he 
was unable to find a surety. For three months and more. 
therefore, this man was kept in gaol ‘not because there was 
any fear of his not turning up at the Assizes, but because he 
had not a friend who was prepared to become bail in £50.’ 
If feelings of humanity do not always prompt magistrates to 
give reasonable bail in such cases, they might sometimes re- 
member that the expense to the State, in keeping such offend- 
ers unnecessarily in prison, is considerable. Some three 
years ago a committee, of which Mr? Justice Horridge was 
chairman, was appointed to consider the long detention of un- 
tried prisoners, and among the reforms the Committee reĉom- 
mended was ‘ the granting of bail in every possible case Where 
it can reasonably be done.’ The spirit of the recom- 
mendation was certainly not observed by the magistrates in 
the case before Mr. Justice Swift. But the whole of the 
blame does not rest with the magistrates. The Circuit ar- 
rangements are also responsible. A system under which men 
or women, whether guilty or innocent, and whether on bail 


C m 
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or not, are kept for three or four months “with criminal 
charges hanging over their heads gis obviously * in, ne€d of 
reform. ‘ 


` 
—The Law Journal, 29th November, 1924, p. 736. 


* + * é * 
ê e 


The Bank Case.—For obvious reasons we do not propgse 
to comment at any length upon the case of Robinson v. Mid- 
land Bank, Ltd., which for nearly a fortnight occupied the ar 
tention of Lord Darling and a special jury__and occupied also, 
to a large degree, the minds of the public. At one time it 
seemed that more than one point of considerable legal interest 
might arise ; but the jury’s findings of fact left the legal posi- 
tion, as between the plaintiff and the defendants, fairly clear. 
The trial will, of course, take rank amongst the most famous 
of causes celebres ; it joins the category of trials such as the 
Tichborne suit and the case of ‘Madam Rachael,’ whilst for 
sheer sustained dramatic effect it is probably true to say it has 
hardly ever, if at all, been surpassed. 


—Lhe Law Journal, 6th December, 1924, p. 747. 
* * * * 


“Doctors, Lawyers, and the Poor. The Attorney- 
General, at the annual dinner of the Royal Society of Medi- 
cine, on 26th November, made some observations on the way 
in which the needs of the poor were respectively dealt with 
by the medical and the legal professions. As reported in 
“The Times,” he said that ‘there was one respect in which 
doctors set lawyers a great example. That was in the im- 
mense amount of voluntary work which the medical profes- 
sion was glad to render in hospitals-and elsewhere to give 
health to those who could giot afford to pay for,it. During 
lms tenure of office as Attorney-General he had seen many 
cases in which the pooter people of this country needed free 
légal assistance almost as badly as they needed medical assist- 
anee, and ‘he should Have been proud if his profession could 
claym the same record of voluntary and ungrudging service as 
that which the medical profession rendered to that class day 
by day. As our readers know, we have often urged that the 
provision of advice and assistance to those unable to pay for 
it is a duty cast upon the Jegal profession by reason of the fact 
that they enjoy a monopoly of giving such advice and assist- 
ance, and we believe that our views on the subject are those 
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of.the vast majority of the profession, and that a great deal 
mo? is done, quietly and unostentatiously, in that regard; than 
is at all ‘realised. But if, $s would appear, Sir Douglas Hogg's 
suggestjon ‘is that the dugy owed by the medical profession to 
the sick poor is in any way analogous to that owed by lawyers 
to the poor person’ desirous of legal advice and assistance, We 
must resptctfully, but definitely, beg to differ. In the first 
pace, the doctor owes a great part of his ability to earn his liv- 
ing by the practice of his profession to the fact that 
he gairfs his training in hospitals which are maintained out of 
funds contributed by the public, whereas no such consideration 
applies to the lawyer. Further, the doctor who is in 
practice, and who attends at a hospital at times previously ar- 
ranged, incurs no expense in respect of his service either for 
offices, materials or assistance, clerical or otherwise, and, in- 
deed gains the benefit, however eminent he may be, of experi- 
ence in diagnosis and in the conduct of operations. If the 


task of the lawyer in dealing with poor persons were in any 


degree comparable to that of the doctor, there would be no 
problem to solve with regard to legal assistance to the poor. 
So far as what may be described as ‘ out-patient’ work_the 
giving of advice to persons who come for it and who require 
nothing more. is concerned, the problem 1s to a large extent 
solved by the numerous ‘ Poor Man’s Latyers’ throughout 
the country. But, when litigation or complicated negotiation 
on behalf of a poor person is necessary, the solicitor is faced 
with heavy and responsible work which, in ninety-nine cases 
out of a hundred, teaches him nothing, which occupies a good 
deal ot his time and that of the clerks whom he pays, and 
which may involve him in not inconsiderable out-of-pocket 
payments. Space will not permit of our enlarging now on 
this matter, or on the many other points which make the ques- 
tion facing the lawyer quite different from that affecting the 
doctor ; but, whilst recognising to the full the claims of the 
poor on both doctors and lawyers, it seems to us that any“at- 
tempt to draw an analogy between the medical and the lega! 
profession in this regard, Or to make comparisens betweep the 
methods of discharging their obligations, may hinder rather 
than help the solution of a very difficult problem. 

— The Law Journal, 6th December, 1924, p. 748. 

* * 


* * 


Congestion in the French Law Courts. According to the n 


Paris correspondent of the “Daily Telegraph,” the work of the ° 
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Paris Court of Appeal has fallen very seriously into arrear, 
and it is found that the situation is grbwing worse day, by“day. 
At the present moment there are ov 14,000 caseg for which 
the Court has not yet been able to assign a date of hearutg, and 
this number is steadily growing, since every day more appeals 
are entered than are dealt with. According to a statement 
made by the Minister of Justice, some of the cases ‘have been 
on the waiting list for four years, and a delay of two years is 
about the average. In some cases litigants, despairing of 
ever having their business settled by the Courts, have fompos- 
ed their differences by mutual arrangement__a procedure 
which the Minister points out results in a considerable loss to 
the Treasury. In order to remedy this state of affairs the 
Minister proposes to reduce the number of Judges from five 
to three in each chamber of the Appeal Court, which would 
enable two additional chambers to be opened without any in- 
crease in the number of Judges. Unless this or some other 
step is taken to expedite legal business the average delay in 
the Court of Appeal will soon be not two years, but three. 


—The Law Journal, 6th December, 1924, p. 765. 


ak Æ x sk 


The ‘ Poor Persons’ Proposals. We make no apology 
“ ii ¢ s ; : 
tor returning again, albeit briefly, to the subject of the provi- 
sion of'legal advice and assistance to those unable to pay fot 
it. The matter is one of the most important—indeed, we 
think we should properly say the most important—of the 
questions with which the profession is faced. Its serious- 
ness lies not merely, or even chiefly, in the fact that its solu- 
tion involves the undertaking by both branches of the profes- 
sion of a large and increasing amount of purely honorary 
work, involving the sacrifice,of time which might in most cases 
be more profitably__from a pecuniary point of view__employ- 
ed. In our opinion, the real importance of the question, and 
tht urgency of getting it settled at the earliest possible mo- 
ment, lies in the fact that the matter is one profoundly affect- 
ing tke relations of the profession both with the State and with 
the public with the State because it has created a monopoly 
of an essential service, and with the public because some of its 
members have need of that service, but have not the means 
to avail themselves of it in the ordinary manner. The posi- 


", tion wis ree ope expressed in the Presidential address of 
e Mr. David Mac 


ver to the Incorporated Law Society of 
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Livégpool, a report of which appears on another page. .His 

address and ‘the report o& tht society are of particular interest 

in, this connection, in that they contain what appears to be 

an ‘anspired ' forecast of the recommendations to be made by 

Mr. Justice Lawrence’s Committee, which has for more than 


` a’yearebeen considering this question. The report of this 


committee may, it is understood, be shortly expected. The 
main points appear to be the decentralisation of divorce work, 
which at present forms by far the greatest part of the legal 
assistance in civil litigation required by ‘poor persons,’ by 
giving the District Registrars jurisdiction in their respective 
districts, and the abolition of the present Poor Persons’ 
Department and the casting upon committees, to be establish- 
ed in certain centres, of the work at present performed by 
that Department. We must reserve detailed consideration 
of these and the committee’s other proposals until the report 
is published, but we have no doubt that the local consideration 
of the applications of poor persons will be a great improve- 
ment on the present system. The terms of reference to the 
committee do not, of course, enable them to deal with the 
whole ' Poor Persons’ question, which includes the giving 
of advice in matters not involving litigation, and the defending 
of persons accused criminally. It will be remembered that 
the Bishop of London, and other leaders of religious thought, 
have urged the necessity for a public enquiry into this ques- 
tion in a letter, on which we commented a fortnight ago. 
Solvitur ambulando ; a satisfactory answer to the problem set 
to Mr. Justice Lawrence’s Committee would be a great ad- 
vance in the right direction, and would, we think, materially as- 
sist in the ultimate solution of the whole of an extremely diff- 
cult and anxious problem. 


—The Law Journal, 13th December, 1924, p. 767. 
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Political Prosecutions and the Cabinet. It is satisfactory 
to find that the view taken by the preset Gowernment ag to 
the duties of the Attorney-General with regard to the institu- 
tion of political prosecutions in which matters of public policy 
are involved, is acquiesced in by the late Prime Minister, and, 
presumably by his colleagues. It will be remembered that on 
the 11th instant, Mr. Baldwin announced that the Gabiner 
had rescinded an instruction of the late Gévernment to the 
effect that no political prosecution was to be commenced by 
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the Attorney-General without the previous sanction of - the. 


Cabinet. Mr. Baldwin explained hat in the view gf Hifnself 
and his colleagues such an instrucgion was unconstitutional, 
as well as being subversive of thg administration of jystice 
and derogatory of the dignity of the Attorney-General’s high 


ofice ; and with that opinion every lawyer will agree. Mr. - 


MacDonald raised the matter in the House of Commons on 
the 18th instant by a question (which, with the answer, will 
be found on another page) which appeared clearly to indicate 
that the terms of the instruction in question went corfsiderably 
beyond what his Government had intended, and Mr. Baldwin’s 
reply, to the effect that where a contemplated prosecution in- 
volved matters of public policy, it was, or might be, the duty 
of the Attorney-General to inform himself of the views of 
the Government before coming to a decision, enabled Mr. 
MacDonald to say that that proposition was what his Cabinet 
had intended to express by its instruction. Alls well that 
ends well : but it is certainly unfortunate that the view of the 
late Government was not more clearly expressed in the instruc- 
tion. To say that before commencing a political prosecution, 
the Attorney-General must obtain the sanction of the Cabinet 
is to make the Government the responsible party, and to re- 
duce Mr. Attorney to a mere ministerial officer in that regard; 
and we are glad to observe that Mr. MacDonald does 
not seek to support such a proposition. Sanction to do an 
act is one thing; the ascertainment by the Attorney-General by 
consultation of the views of those who may properly be con- 
sulted on questions of public policy is quite another. In the 
first case, the decision is, in fact, that of the person or body 
giving the ‘sanction,’ whilst in the second case, the decision 
Is, as constitutionally it should be, that of the Attorney-Gene- 
ral only, his mind having been informed, and his judgment 
possibly guided, by the opinions he has obtained on the ques- 
tion of the public policy of the action proposed to be taken. 

: o —Lhe Law Journal, 27th December, 1924, p. 799. 


‘ xæ X ë o + * * 


-“ Judges 8nd Juries. The days in which judges frequently 
came into conflict with juries are happily long since past, 
greatly to the advantage of the English justice, and to the 
dignity of its administration. It but very rarely happens now 
that ea [edge finds it necessary to administer any form of re- 
buke to a jury ag to the way in which its members perform 
their important duties, but such cases do occasionally occur, 
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a doubt, ‘whilst human nature remains as it is, will con- 
tinue"to pccur. In a fecent running-down case involving a 
charge of manslaughter, ¥he jury declared themselves unable 
to agree unless they visita the scene of the accident, and Mr. 
Justice Swift felt himself constrained, in discharging them 
from giving a verdfct, to say that ‘ for twelve people, suppos- 
ed to be iftelligent, to say they cannot decide the truth about 
an accident which happened on a perfectly straight road with- 
out going to see the road, is the greatest rubbish I have ever 
heard.’*® This rebuke reminds one of the way in which that 
‘famous lawyer, and judicial wit, Mr. Justice Maule, once 
dealt with an obviously perverse verdict of ‘ Guilty’ in a case 
in which the prisoner’s innocence was apparent. ‘ Prisoner,’ 
said that learned Judge, ‘ your counsel thinks you innocent, 
the prosecution think you innocent, and I think you innocent. 
But a jury of your fellow-countrymen, in the exercise of such 
common sense as God has given them, have found you guilty. 
I have therefore no alternative but to pass sentence. You 
will be imprisoned for a day, and, as that day was yesterday, 
you are free to go about your business.’ In nine of such 
cases out of ten, the difficulty is caused by one or two wrong- 
headed or obstinate jurymen who manage either to persuade 
their fellows against their better judgment, or to force a dis- 
agreement. The extreme rarity with whith such incidents 
occur is the best testimony to the general commonsense of the 
members of juries, and to the careful deliberation with which 
they discharge their highly important and often extremely 
difficult duties. 
— The Law Journal, 27th December, 1924, p. 800. 





BOOK REVIEWS. 


Tue INDIAN Succession ACT, Mazumdar, edited by 
Dr. M. Krishnamachariar. Messrg. R. Cambray & Co., 
Calcutta. . 


We have great pleasure in acknowledging the receipt of 
the commentaries on the Indian Succession Aet designed by 
the late Mr. Mazumdar on the plan of his treatise on the 
Law of Hindu Wills. Mazumdar’s book on Hindu Wills 
has acquired the reputation of being a first-rate treatise on 
the subject and the association of his name and that of Dr. 


Krishnamachariar who is familiar to us as a writer and’editor > 
of books on legal topics will themselves go a great:way In e 


é 
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making it a success as a valuable treatise on tht subject. "The. 
book is of particulat value in the mbfussil where the original 
English sources on the subject are mt easily available. The 
work is a full and critical commentayy on the Indian Suttcession 
Act giving reference to all the important decided cases and « 
pointing out the differences between thé English and the 
Indian law wherever necessary. We have no “doubt that 
this work will find its place in the library of all those having 
to deal with the law on the subject. 





THE SUBJECT INDEx To INDIAN CasE-Law, by Mr. 
T. G. Anantanarayana Aiyar, B. A., B. L., High Court Vakil. 


We have great pleasure in acknowledging the receipt of 
Part I of Subject Index to Indian Case-law by Mr. 
T. G. Anantanarayana Aiyar, and published at Ernakulam. 
Ít is not easy at once to appreciate the merits of a publication 
which proposes to give in the shortest compass a bird’s eye- 
view of the whole field of case-law. We should therefore 
wait to see the publication of the whole work to see whether 
the programme set before himself by the author has been 
achieved. It may be that the busy lawyer who has very little 
time to waste over the searching for the authorities may find 
some assistance from this book. We therefore look forward 
for the future parts of the book before we can confidently 
express our opinion on its value. 





TRIAL oF Aporr BECK, edited by Mr. E. R. Watson. 
Messrs. Butterworth & Co., Ltd., Calcutta. 


We are in receipt of the Trial of Adolf Beck of the 
notable British Trials Series. We have referred to the value 
of these publications in reviewing other books of the same 
series and we do not therefore repeat here their merits. We 
would only add that this book maintains the high level of its 
predecessors in the series. 


Tue Lawyers’ Companion Diary, 1925. 


We have great pleasure in acknowledging the receipt of 
the Lawyers’ Companion Diary for 1925. 
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° CRITICAL NOTE. 
The Madras and Southern Mahratta Railway Co., Ltd. 
v. Jayammal, (1924) 47 M. L. J. 887. 
The decision in this case is unfortunate, not merely 
because of the sympathy one feels for the little plaintif who 
has been maimed for life, but because we think that the learn- 


ed Judges who set aside the decision of the Trial Judge (1) 


did so on an erroneous view of the law in relation to the facts 
of the case. In cases of negligence it is by no means easy to 
be guided correctly by precedents, for a circumstance more or 
less may make all the difference in arriving at a just conclusion 
as to the existence or otherwise of negligence, and differentiate 
one case from another to which at the first blush it may seem 
to bear a strong resemblance. The law in England has under- 
gone much change in the manner of its treatment though not 
in the application of its fundamental principles. The old 
classification of injured persons into invitees, licensees and 
trespassers is daily assuming less prominence. It is very 
refreshing to find Mr. Justice Srinivasa Aiyangar apprehend- 
ing this change in the following passage : “It seems to me 
that the classification of the injured into trespassers, bare 
licensees, licensees, invitees, servants and so on has no more 
fundamental basis than the repeated application of this 
standard or measure (namely, properecare) to the varying 
circumstances under which the injured persons came te be at 
the particular place and at the perticular time (2).” 
Again, he says: “For the determination ° ,of 
these questions, the first thing to be considered is 
whether the plaintiff was at the time and place a trespasser 
or licensee. It is not, however, as if that the licensee as such 
has got any more rights so to say than 'a trespasser, put the 
question becomes of importance only with regard to the ‘other 


—— er rr Ė ħa —} a em 
1. (1923) 45 M L J 545. 2. (1924) 47 M L J 896. 
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question, the main question in the case, whether or ngt the 
driving of the engine was negtigent. For this purpose a 
trespasser is merely an ie) ere or, tosput it a little ° 
more clearly, one whose visit to tle place at_the.tinfe and in 
the circumstances could not have been fgreseen and provided" R 
for by a man of ordinary prudence. Similarly for ehis ptr- 
pose the licensee is merely a person or a member of a class 
whose presence at the time and about the place should in the 
circumstances have been foreseen and provided for by a man 
of ordinary prudence (3). ” Itis this mode of dealing with 
the subject which for the first time was forcibly adopted by 
Lord Macnaghten in Cooke’s case (4) that probably led Mr. 
Justice Coutts-Trotter, as he then was, to think that the law 
had undergone some change, and the learned Judges in the 
Court of Appeal are certainly right in pointing out 'that in 
substance Cooke's case (4) laid down no new law. Lord 
Macnaghten puts the proposition thus :__‘‘ The question for 
the consideration of the jury may, I think, be stated thus : 
Would not a private individual of common sense and ordinary 
intelligence placed in the position in which the Company were 
placed, and possessing the knowledge which must be attributed 
to them, have seen that there was a likelihood of some injury 
happening to children resorting to the place and playing with 
the turn-table, and would he not have thought it his plain duty 
either to put a stop to the practice altogether or at least to 
take ordinary precautions to prevent such an accident as that 
which occurred ?(5)” All that the jury or the Judge has 
to consider, therefore, is whether the person charged with 
negligence knew of the likelihood of persons sustaining in- 
Juries from the combined effect of their own conduct and ar 
act or omission on his part, and whether he adopted measures 
of precaution to prevent them. 


It is, therefore, material to examine the knowledge of 
the parties and to see What measures of precaution were taken 
at the tlifterent stages of a transaction which has finally culmi- 
nated in the injury te the plaintiff. It is here that the learned 
Judges in the’Appellate Court have fallen into error, an error 
which was guarded against by the Trial Judge. A wicket- 
gate leads from one side of the station-yard to the other. The 
Company knew that this was being used by members of the 


° : 3. (1924) 47 M L J 897. 
4. Cooke v. Midlamd Great Western Railway of Ireland, (1909) A C 229. 
. 5. Ibid., p. 234. 
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pukMt as a shost-cut, yet took no precautions to have it locked, 
or tt prosecute the trespassers, or to keep a-guard to ‘warn 
persons ‘intending to crogs the lines of the danger of an 
approaching train or of the shunting operations. Here with- 
out ‘more was the initial negligence of the Railway Company, 
and it is no answer to this part of the case that the child might 
just as wall have slipped through the fence as suggested by 
the learned Officiating Chief Justice (6). Applying the test 
of Lord Macnaghten, the Company knew that people used 
the gate as a short-cut, but not that they slipped through the 
fence, —and would not an ordinary man with that knowledge 
have taken some precaution to prevent the accident happening? 
The position, we think, would have been precisely the same 
if children habitually slipped through the fence and crossed 
the lines, provided knowledge of that fact could be imputed 
to the Company. 


But this initial negligence on the part of the Company 
does not necessarily make it liable for all accidents, for they 
might with that knowledge adopt other measures of precaution, 
or the accident might be due to the fault of the plaintiff him- 
self. If these premises are correct, then the Company, with 
the knowledge that people were in the habit of crossing the 
line, ought to have kept a special look-out when shunting the 
engine which would have enabled the servants to stop the 
engine in time to prevent its running over the plaintiff. It 
is no answer to say that the fireman saw the plaintiff only when 
5 ft. away, too late to stop the engine. We think the 
Judges in the Court of Appeal misunderstood the Trial Judge 
when they assume him to mean that the engine could be stop- 
ped at that short distance. The negligence charged by the 
Trial Judge is the omission to keep a proper look-out which 
would have enabled the driver or the fireman to see the plain- 
tiff from a distance long enough to stop the train. But the 
negligence of the Company does to stop here; when the 
child was actually seen from a distance of 5 ft., had thebrakes 
been applied and ‘the whistle blown, there is no reason to sup- 
pose that these precautions would not have attracted thé at- 
tention of the child, who, it has been found, “ must have been 
on the occasion either very absent-minded or her childlike 
nature so wholly absorbed in something else, ” and by retard- 
ing the motion of the engine, given her time to move away 








6. (1924) 47 MLJ889. . 
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from the imminent danger into which she was running. ° The 


caseof Smith v. Brown (7) might be cited to advantage” The 
plaintiff almost deaf crossed the stfeet diagonally at a place 
where there was no crossing. Defendant’s driver saw the 


plaintiff for the first time a short distance off, and shouted a , 


warning. The plaintiff, not hearing, corftinued on his course, 
whereupon the driver began to pull up, and shouted again, but 
immediately after collided with the plaintiff, and the defénc- 
ant was held liable in negligence. 


Here there was negligence on the part of the Company 
from the first to thellast, and the only possible way of ex- 
onerating the Company is on the reasoning of the learned 
Officiating Chief Justice that, “ Supposing the driver had seen 
the plaintiff coming from the wicket-gate towards the line, 
there was no reason for him to anticipate that she would 
attempt the very rash act of crossing in front of the 
engine (8).” We beg to differ from this conclusion. The 
driver would have seen the continued approach of the child 
with a load on her head, and her face practically turned away. 
This ought to have put him on guard either against the child 
being deaf or that “ owing to the heedlessness of youth or the 
burden on her head” she was all unawares placing herself in 
a perilous situation. The rashness of youths dashing in front 
of cars is the experience of every driver on the Madras roads. 
Both the Trial Judge and Mr. Justice Srinivasa Aiyangar 
rightly (if we may say so) found that of the negligence of 


the Company there could be no doubt. 


The question then is whether there was such contributory 
negligence on the part of the plaintiff as to disentitle her tc 


any remedy against the Company. In considering this aspect 


of the case the learned Officiating Chief Justice allowed him- 
self to be guided by a remark of Brett, M. R, in the case of 
Davey v. L. and S. W. Ry. Co. (9) to the effect that the bur- 
den lies ;on the plainfif to prove both an affirmative and a 
negative ; that the accident was due solely to the negligence 
of the defendants ahd that the plaintiff ‘did not in any wav 
contribute to*it. Itis to be regretted that it was not brought 
to his Lordship’s notice that Brett, M. R. (Lord Esher) was 
the only Judge in England who took that view, which was ex- 


7. 28 L-R Ir x. 
o ° 8. (1924) 47 M L J 892. 
; s 9. 2 QBD 71. 
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, preSsly negatwed by eminent Judges in the House of 
Lotds e Before however considering this questibn of 
e contributory negligenc& it might be well to examine the 
applicability of the variqus rulings relied on. 


. Much water has flown under the bridge since the decision 
in Burchell v. Hickinson (11). Cases of that class raise en- 
tirely différent considerations, complicated as they are by the 
contractual relationship between landlord and tenant. Jenkins 
v. Great Western Railway (12) has no bearing on the present 
case as'it turned wholly upon the finding of the jury that the 

* Company had no knowledge that children were in the habit of 
trespassing on the railway line. Cozens-Hardy, M. R., says :— 
“ Now, taking these findings most favourably to the plaintif. 
it seems to me that,they amount to this. The railway author 
ties must be taken to have known that children did get on to 
the stacks .of timber, which were in fact adjacent to the fence 
ee ee EE and they must be taken to have given permission 
or leave and license to go there and get over the fence on to 
the stacks of timber, and to play there. But the jury nega- 
tived expressly that the railway authorities had any knowledge 
at all of any leave and license to any children to go on to the 
main line. That, I think, is the utmost extent to which the 
evidence and the findings go (13). ” In the present case, 
the learned Judges found that the Company did know that 
people (including children) were habitually crossing the lines 
through the wicket-gate. In Latham’s case (14) again, there 
was no finding that the defendants knew that the paving stones, 
the cause of the accident, involved any danger, or that children 
of tender years were in the habit of trespassing unattended. 
Hamilton L, J. says :—‘‘ The finding of the jury in the present 
case is |confined to leave to come upon and to play upon the 
land. It is difficult to see how there could be any implied leave 
to play with the actual stones in question, for they had only just 
then been put down, and, equally whether the assumed leave 
was special or general, there was no evidence that the defend- 
ents knew of any danger connected with the stones or of any 
complaint or accident that might reasonablyebring home to 
them the existence of such danger (15).” The case, moreover, 


—— 





10. See the note at p. 510, Clerk and Lindsell on Torts, yth Edn. e° 

11. s0LJQBuox. See Dobson v. Hoisley, (1915) 1 K B 634 and cases 
discussed therein. é "y 5 

12. (1912) 1 K B 525. 13. Ibid., p. 531. s 


14. (1912) 1 K B 398. 15. Ibd., p; 418, s 
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bears no resemblance to the present case. The defendan? was : 


not charged with any active negligenee in that he get in métion 
any dangerous object as the engine out proper safeguards. 
In fact, nothing was known as to how the accident arose. If in 
thei present case the plaintiff had tripped against one of the 
lines of rails and the negligence charged was the omission tp 
lock the gate, the case would have been on all fours. The 
principles governing the present case were laid down by Coék- 
burn, C. J. in Gallagher v. Humphrey (154) where a licensee 
passing under a crane sustained injury by the workiag of a 


defective crane. His Lordship observes that though thee 


licensee takes the license subject to existing dangers, he does 
not bargain for the added negligence in working 4 
defective crane. In fact, the learned Judges 
seem to have attached too much importance to what 
we have called the initial negligence and too little to 
what followed. In Singleton v. The Eastern Counties (16) 
the decision turned entirely on the absence of any allegation 
or proof of a single negligent omission to be imputed to the 
Company. It only laid down that because a child was hurt 
on a railway line there arose no presumption that it must have 
been due to the negligence of the Company. 


The only cases relied on which seem to us to countenance 
the views of the Court are H ugites v. Macfie and the sister 
case (17), but these, it was pointed out by Cockburn, C. J. are 
at variance with the authorities (18). The learned Judges 
in the Appellate Court seem to have thought that the Trial 
Judge would not have arrived at the conclusions at which he 
did but for the erroneous notion that Cooke’s case (4) had the 
effect of overruling the remark of Fry, L. J. in Sitefsohn v. 
Brookebond Co. (19), that contributory negligence could be 
imputed to a child. Thoygh such a remark does occur in 
the course of the judgment we do not think that his Lordship 
meant it in the sense in which it was understood by the learned 
Juges. o It has never been doubted in England that as a pro- 
position of law, a child+as well as an adult, will be deprived ot 
the remedy for¢he injury of which it complains if it was contri- 
buted to by its negligence, but what would constitute negligence 
in an adult does not necessarily amount to negligence in a 

M- Cooke v. Midland Great Western.Railway of Ireland, (1909) A C 229. 
isa, ro W R 664. 16. 7 C B N 8 287. 17. 2 H & C 744. 


© 18, "See Clark v. Chambers, 47 L J Q B 427 at 430. 
f ° 19. 5 Times L R 684. 
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chid. That’ was the foundation of the decisions in Hgrrold 
v. Watwey{20)and in Lyneh v. Nurdin(21), a case of 1840, 
and in every other case §oming within the rule of attraction or 
allarement. Neither *attraction nor allurement is the 
foundation of any liability in law, but it is one 
of the elements which enter into the consideration of what 
negligence in children is. Lord Denman says :— Lord 
Ellenborough’s doctrine in Butterfield v. Forrester was that 
the defendant could not set up the want of a superior degree 
, of skill or care, as a bar to a claim to redress. Ordinary 
care must mean that care which may reasonably be expected 
from a person in the plaintiff’s situation, and this would evi- 
dently be very small indeed, in so young a child as the plaintif, 
between six and seven'lyears of age” (22). Now, in the 
present case the learned Officiating Chief Justice says :—- 
“Though she was capable of appreciating danger and was old 
enough to have a sense of circumspection, she did not use it 
owing to the heedlessness of youth or the burden on her head. 
The engine was an obvious danger capable of being perceived 
even by a child of tender years. She must have seen the 
train standing by the platform without its engine if she had 
looked in front of her. The fact that the engine had gone 
towards the east was no guarantee that it would not return 
along the line she was about to cross” (23). Similar are 
the observations of Mr. Justice Srinivasa Aiyangar. But 
this does not conclude the question. The further question is 
whether consistently with that heedlessness of youth one can 
reasonably expect a child to reason out the whole process of 
the various movements of trains arriving and departing from a 
station yard. The capacity of appreciating danger and the 
sense of circumspection are not enough. ‘The heedlessness of 
youth may in spite of these be the dominating factor. 


But the plaintiff in our view ngeded no apology of her 
youth to entitle her to succeed in the action, nor was it neees- 
sary for her to deny her own negligence until knocked down all 
unawares by the engine, if the defendastts could have ayoided 
the consequences of her negligence by keeping a proper look- 
out when shunting the engine, or by applying the brakes and 
blowing the whistle when she was actually seen. That is the 


I ew OTe ae 
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20. (1898) 2 Q B 320. aj. 10 LJ QB at 72. 
22. Ibid., at p. 75. 23. (1924) 47 ML J 890, 
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well-known doctrine of contributory negligence*laid down in 
the leading case of Radley v. London and North Western ‘Ry. 
Company (24) by Lord Penzance. We do not follow Mr. 
Justice Coutts Trotter when on the c@nclusion at which he er- 
rived, namely, that but for the omission to keep a proper look- 
out and blow a second whistle to attract the attention of the 
plaintiff the accident would not have occurred, he proceeds tp 
say that had the case been of an adult the Company would have 
a complete answer in contributory negligence. If, what- 
ever the negligence of the plaintiff, the Company could with 
proper care on their part have avoided the consequences of that ° 
negligence, the plea of contributory negligence, we submit, 
does not avail, even though the defendant’s negligence was 
anterior to that of the plaintiff. This seems to be the result 
of the decision in British Columbia Electric Company v. 
Loach (25), the facts of which were as follow : One 
Hall took Sands with him in a cart, and they drove together 
on to the level-crossing, and neither heard or saw the approach. 
ing car till they were close to the rails and the car was nearly 
on them. There was plenty of light and no other traffic 
about. The car approaching the level-crossing at a speed of 
35 to 45 miles knocked the cart, horses, and men over and ran 
some distance beyond the crossing before it could be stopped. 
When the car was first seen by Hall and probably by Sands 
who was killed, lit was at a distance of so yards. He said he 
could then do nothing, and with a loaded wagon and horses 
going two or three miles an hour probably he could not. When 
the’ driver of the car first saw the cart he was at a distance of 
400 ft. and if the brakes which he at once applied had been in 
proper order, he could have stopped the car within 100 ft. of 
the cart. The jury found the deceased negligent in not looking 
to see that the road was clear, and the defendants negligent 
in the speed at which they drove the car as well as in driving 
it without proper brakes 


Lord Sumner who delivered the judgment of the Privy 
Couricil says : “Cleasly if the deceased had not got on to the 
line he would have suffered no harm, in spite of the excessive 
speed and the defective brake, and if he had kept his eyes 
about him, he would have perceived the approach of the car 
and would have kept out of the mischief. If the 
matter stopped there his administrator’s attion must have 











= ———- aaa, — — oe 


24. 1°'A Co 754, 25. (1916) 1 A C 719. 
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faile, for he would certainly have been guilty of contributory 
negligence. ee ee ee ere ee ee ee ee If the 
jury accepted the f above stated, as certainly 
they, wall might do, ther was no further negligence on the 
part of Sands after he looked up and saw the car, and then 
there was nothing He could do. There he was in a position 
of extrerhe peril and by his own fault, but after that he was 
guilty of no fresh fault. The driver of the car, however, had 
seen the horses some perceptible time earlier, had.duly applied 
his brakes and if they had been effective he could, as the jury 
found, have pulled up in time........ Apparently he did his 
best as things then were, but partly the bad brake and partly 
the excessive speed, for both of which the appellants wer: 
responsible, prevented him from stopping, as he could other- 
wise have done..... What actually killed Sands was the negii- 
gence of the Railway Company, and not his own, though it 
was a close thing (26).” And again his Lordship says :— 
“Tf the ‘ primary’ negligent act is done and over, if it is sepa- 
rated from the injury by the intervention of the 
plaintiff’s own negligence, then no doubt it is not the ‘ultimate ` 
negligence in the sense of directly causing the injury. Tf, 
however, the same conduct which constituted the primary negli- 
gence is repeated or continued, and is the reason why the de- 
fendant does not avoid the consequences of the 
plaintiff's negligence at and after the time when the duty 
to do so arises, why should it not be also the ‘ ultimate’ negli- 
gence which makes the defendant liable ?” (27) On the 
findings of the Trial Judge it was the omission to keep a proper 
look-out on the part of the driver or the fireman which was 
the cause of the accident whereby the plaintiff lost her limbs. 
Chronologically it began before the plaintiff's negligence and 
continued right up to the time, when having seen the plaintif 
they were not able to bring the enfine under control. Whag 
actually maimed Jayammal was the negligence of the Railway 
Company, and not her own, though it was a close thing.» 


. FS. Vaz, , 
Bar.-at-Law, Madras. 


26. (1916) 1 A C 722, 723. 27. bbid., p. 725. . 
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CORRESPONDENCE. * . 


To i Pe 
' , e ö . 
‘THe EDITOR, i 


. 
“ Mapras Law JOURNAL.” zi 


SIR, 


Permit me to make a few observations on the rote pub- 
lished in your journal in the decision reported in 


47 M. L. J. 683. 


It is not correct to say that the doctrine of mutuality and 
the Privy Council decisions bearing on the question were nôt 
brought to the notice of the learned Judge. The judgment of 
the Subordinate Judge which was reversed by the decision in 
question expressly rested on the point of mutuality and con- 
tained a full discussion of all the authorities relevant to the 
question. The learned Judge felt himself obliged to follow 
the majority view in the Full Bench case in 42 M. 185 as he 
understood it and disposed of this question by a bare reference 
to that decision. As to whether the Full Bench view has been 
correctly understood and as to whether the decision itself is 
sound law it is unnecessary to express any opinion in view 
of the fact that an appeal preferred under clause 15 of the 
Letters Patent against the judgment of the learned Judge is 
now pending before the High Court. 


Yours sincerely, 


N. S. SRINIVASA ATYAR, 
Vakil, High Court. 
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INSOLVENCY Law AND JOINT FAMILY PROPERTY. 
(Sat Narain v. Behari Lal, 47 M. L. J. 857.) 


Their Lordships’ pronouncement in this case is clear and 
definite on one point, viz., in so far as they decide that an 
order of adjudication passed against a Hindu father does not, 
vest in the Official Receiver his son’s interest in the joint 
family property. Though, in the course of the judgment, 
emphasis is more than once laid on the particular terms of 
the Presidency Towns Insolvency Act, the tenor of the dis- 
cussion does not seem to countenance the maintainability of a 
different view in respect of adjudications under the Provincial 
Insolvency Act. There is of course this distinction between 
the two Acts, namely, that there is nothing in the Provincial 
Act corresponding to S. 52 of the Presidency Act which draws 
a distinction between the “ property” belongeng to the insol- 
vent and “ the capacity to exercise” any power which might 
have been exercised by the insolvent for his own benefit. 
Though the distinction between “ property” and “ power ” 
`o well established in the English Insolvency Law (cf. Ex parte 
Gilchrist (1) and this is kept up in the Indian Insolvency 
Statute of 1848 and the Presidency Towns Insolvency Act 
of 1909, the Provincial Insolvency Act has contented itself 
with an enlarged definition of the expression “ property of 
the insolvent ” by including under if any property over which 
the insolvent’has a disposing power which he may exercise 
for his own benefit. In view of this difference and the terms 
of the definition clause, it has been held that in insol¥encies 
governed by the Provincial Act, the son’s interest must also 
be taken to vest in the Official Receiver when the father "is 
adjudicated an insolvent. [See Kuppuswami Goundan vV. 
Marimuthu Goundan (2) and Narasimudu v. Basava 
Sankaran (3)]. But the distinction does not seem to us to be 
tg a a ae ee ee 
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of much consequence in view of their Lordships’ regeoning 
in the present case as to the natire of joint family property 
and their opinion that the powgr of disposa} contemplated 
by the definition clause is an absoétte and unconditional, power 
and not one like the Hindu father’s, because the exercise of 
the latter is limited by the existence of antecedent debts not 
tainted by illegality or immorality. é 


It seems to us however by no means easy to fallow the 
precise effect of the reservations and implications of the judg- 
ment. For instance, their Lordships observe that they do 
not intend to say one word which might have the effect of | 
turbing and raising doubts as to the decisions under the Civil 
Procedure Code, holding that in execution of a money decree 
against the father, the son’s interest in the joint family pro- 
perty may be attached and sold. But they do not explain 


how, consistently with the reasoning in this judgment, it is. 


possible to maintain that even when the sons are not partics 
to the decree, their interest in the family property can be 
covered by the expression “property belonging to the 
judgment-debtor or over which he has a disposing power 
which he may exercise for his own benefit” (S. 60, C. P. C.). 
It is certainly not sufhcient to say that under the Hindu Law 
it is the pious duty of a son to pay his father’s debts, for it 
may well be answered that as a matter of procedure this duty 
can be enforced only by impleading the sons in the suit and 
obtaining a decree against them. So long ago as in Nanomı 
Babuasin’s case (4) it was definitely settled that even when 
the sons are not parties to the creditor’s suit an execution 
sale of the judgment-debtor’s right and interest may pass to 
the purchaser the ‘emtirery of the family estate and not merely 
the father’s share or personal interest. In Mahkabir Prasad’s 
case (ç) their Lordships held that the words “ right, title 
“ and interest ” of the judgment-debtor, may comprehend every 
interest which the ju@gment-debtor might have sold. These 
” casese ignored the limitation now suggested, that the words 
relating to the dektor’s power of disposition can only take in 
prdperty, over which he has an absolute and unconditional 
power of sale. It seems to us extremely anomalous and in- 
convenient to hold that the same expression should have one 
scope in execution proceedings and a different scope in insol- 
vencyeproceedings. 





4. (7886) IfR 13 C21 (PC), 5. (1889) I L R 17 C 589. 


8 
PART ya WE „ THE MADRAS LAW JOURNAL. 27 


. Again AA the end of their judgment their Lordships 
say, “Tt naay*be that under a wi of S. 52 or in some 

° other way, that property , the whole joint family pro- 
perty) may in a proper c e be made available for payment 
“of the father's just debts. ' But in the view that both ir 
the definition clause ‘and in S. 52 the power of disposal con- 
templated is an absolute and unconditional power, we are 
unable to see how the Official Receiver can in any case rely 
upon them in support of his claim to exercise the father’s 
power of disposing of his son’s interest in the family pro- 
perty ; and we can think of no other provis‘on or principle 
on which such a claim could be rested. 


As to the Indian decisions under the Statute of 1848, it 
is evident that their Lordships consider them to have been 
wrongly decided, though for the purpose on hand, they merely 

- put them aside as having been decided under a different 
Statute. The judgment makes little or no reference to the 
course of decisions in India under the Acts of 1907 and 1909. 
Whether it be on the ground that the son’s interest was part 
of the property of the insolvent or on the ground 
that it was covered by the power exerciseable by 
the insolvent, the course of Indian decisions has hither- 
to uniformly permitted the Receiver in the KI insolvency 
to dispose of the son’s interest as well in the family property, 
except so far as the father’s debts were not binding on the 
son. We can of course appreciate their Lordships’ doubt 
whether when passing the Statute of 1848 (11 & 12 Vie. c. 21) 
the Imperial Parliament ever contemplated or intended that 
the real and personal estate of the insolvent “ might be held 
to include the unpartitioned separate interest of a Hindu co- 
parcener, who was not a petitioner, in the immoveable pro- 
perty of a joint family.” But we see no justification for 
any such doubt in respect of the intention to be imputed to the 
Indian Legislature when passing the In8olvency Acts of 1907, 
and 1909 ; for by that time there was a well established«ourse 
of decisions on the point under the Civil Procedure Code and 
the same principle had been applied in more than*one repoftea 
decision to the procedure in insolvency. The significance of 
this course of decisions is all the greater when it is remember- 
ed that up to 1907 all insolvencies in the mofussil were closely 
connected with execution proceedings. S. 354 of theeCodes 
of 1877 and 1882 vested in the Receiver “all the insolvent’s 
property except the particulars specified in the first proviso 
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to $. 266.” That the Legislature took note of the wide. 
interpretation placed by the Courts on the expression “ in- 
solvent’s property” is clear fromg the fact that in framing ° 
the definition clause in the Provincfal Insolvency Act*of «1907 
and the Presidency Towns Insolvency Act of 1909, it has: 
incorporated the very words employed in S. 266, Civil Pro- 
cedure Code. j s 

Their Lordships profess to be startled at the idea that 
on the father’s insolvency all the rights and interests of his 
son in the joint family property should vest in the Official As- 
signee. Lt has not startled anybody in this country for more than 
four decades; the surprise,if any, is certainly nothing compared 
to the feeling with which the course of their Lordships’ early 
decisions on the doctrine of the son’s pious obligation is said 
to have been received here. 

The analogy of a firm or partnership some of whose 
members may have been adjudicated insolvents is obviousiy 
misleading ; because there is in that case nothing correspond- 
ing to the son's duty, no obligation on the part of the other 
members to pay for debts which they have not authorised or 
benefited by. The same remarks will apply to cases in which 
the question may arise as between brothers or other collateral 
Helations. The light derived from Ss. 23 and 76 of the 
Act of 1909 does not seem to us to be very much. If the 
father himself sold some of the family property for the dis- 
charge of his debts, the remaining properties of the famıly 
will be held by him for the benefit of himself and his sons. 
Similarly, when such of the properties of the family as have 
not been sold by the Receiver re-vest in the insolvent father, 
(under S. 23), on the annulment of the adjudication or a 
surplus is made over to the father under S. 76, he will hold 
it for himself and his song When S. 2 3 defines the re-vesting 

“by a reference “ to the extent of his right or interest ” it seems 
intended to contra-distinguish it from the interests of any 
alienets (from the Receiver) and not from the interests of 
the other members of the family, for no such reservation would 
be required in their case. Either their interests never passed 
out of them (on one hypothesis), or, if (on the other hypothe- 
sis) they did pass to the Official Receiver through the insol- 
vent, they must go back to them only by way of reverter 
thrangh the insolvent. According to the ratio Wecidendi of Gir- 
dhari Lal’s case (6), the son’s interest in the family property 
6. (1874) 1 I A 321, 
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would seem to be regarded as the property of the father him- 
self to the éxtent required fer satisfying the latter’s just debts. 
In the course of the juggment in that case, their Lordships 
first postulate that before the son's birth, the ancestral estate 
in the hands of the, father would have been liable for his debts 
and they next proceed to ask, “ did the son gain such an 
interest in the property as prevented it from being liable to 
pay a debt which his father had contracted?” Re- 
ferring, to certain observations of Lord Justice Knight 
“Bruce in Hanuman Prasad’s case (7); their Lordships treat 
them as an authority “ to show that ancestral property which 
descends to a father is not exempted from liability to pay his 
debts because a son is born to him. ” 

We are sorry to think of the amount of disturbance which 
the latest pronouncement of their Lordships is bound to give 
rise to in respect of titles created in the course of insolvency 
administrations during the last fifteen years. Innumerable 
transactions must so far have taken place on the footing that 
the Receiver in the father’s insolvency could convey the son’s 
‘nterest as well. All such dispositions made within the last 
12 years may now be questioned on the ground that so far as 
the son’s interest was concerned they were void ; and if the 
sons happened to be infants, the period of possible disturbance 
may even be longer. It seems to us desirable that the Legisla- 
turd should step in to obviate such litigations. Indeed, we 
shall not be surprised if, as the logical result of this judgment, 
it should be contended that om the father’s insolvency, the 
son’s interest in the family property would cease to be avail- 
able for the general body of the father's creditors. If the 
Official Receiver cannot exercise the father’s power of dis- 
posing of joint family property for the discharge of his debts, 
there is no procedure by which the father can be compelled, to 
exercise that power and make the proceeds available to the 
creditors. In fact a question may arise whether after the 
father’s interest had vested in the Official Receiver, the father 
himself has any power to sell the intefest of, his sonsein the 
family property ; the vesting may well be regarded as bring- 
ing about a division in status between the father and the sons. 
We are aware that it has sometimes been held that notwith- 
standing an alienation of his undivided interest in the family 


property, the alienating co-parcener may yet retain His statuse 
e 


7. (1856) 6 MIA 393. 2 
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in the family and be entitled “to an increased Share upon the 
death of another co-parcener. PALanjaya v. Shaninuga (8) |. 
[Sae also Maharajah of Bobbili v. Yenkataramanjul (9)!. 
But we venture to doubt whether on 4n alienation of tht sHare 
of the alienor in the whole family property {and not in a parti 
cular item) it will be right to regard the alienee as deriving 
(in the words of Bakewell, J.) only a right in personam and 
not a right in rem. It cannot be denied that the interest 
that has vested in the Receiver will not be defeated, by the 


insolvent’s death, i. ʻe that the right of survivor- . 


ship from the father to the sons will no longer exist. 
Nor does it seem possible to maintain at this time of the day 
that the interest thus vesting in the Receiver will fluctuate 
according to the increase or decrease that may subsequently 
take place in the number of the co-parceners. Gurulingappa v. 
Nandapa (10) proceeded on a different view. If this be so 
it is difficult to see any basis for holding that the father con- 
tinues to be joint in status with the sons even after his interest 
had vested in the Receiver. We must however note in pass- 
ing that Gurulingappa v. N andapa(10)is quoted with approval 
by Bhashyam Aiyangar, J. in Atyagiri Venkatramayya’s 
case(11). In England the vesting of the estate in the Receiver 
on the bankruptcy eof one joint-tenant, would seem to operate 
as a severance of the joint-tenancy. If the same rule is to hold 
good here, the son’s interest cannot after the father’s insol- 
vency be the subject of any disposition by the father. It will 
then also follow that the creditor cannot, in execution of a de- 
cree obtained against the father alone, bring the son’s interest 
to sale. Krishnaswami Konan v. Kamaswami Aiyar (12), 
Liakshmana Chettiar v. Govindarajulu Naidu and another (13) 
and Rathna Naidu v., Aiyanachariar and others ( CAN 
If a separate suit be brought against the sons, a question may 
arse whether after a division in status between the father and 
the sons, the sons can be eld liable for the father’s pre-existing 
debts. This has no doubt been decided in the affirmative in 
Jagannatha Rao v. Vigwesan (1 5) but the point cannot yet be 
regarded as stttled. Even if such a suit is maintainable, 
cases here have held that the sons cannot be sued alone during 
the lifetime of the father and the Court must grant permission 


8. (1913) IL R 38M 692. 9 (1914) ILR 39 M 365. 


10, (1896) LL R 21 B 797. 11. (1902) I L R 25 M 690. 
rm. (1899) ILR 32 M 519. 13. (1910) 8MLT 349. 
° 14. (1908)018 M L J 599. 15. (1924) ILER 47 M bar. 
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fo? impleading the father in such suit, on the principle of the 
decisions in Ex parte Imac 16) and Ex parte Mills ;*In re, 
Manning (17). If decree had already been obtained 
against tht father it e Houbtful if the Court will be justified 
in permitting him to be impleaded in the second suit. If 
the father has been given his discharge in the Insolvency Pro- 
ceedings,ethe son’s interest cannot be proceeded against at all, 
according to the decision in Narayanan Chetti v. Virappa 
Chetti (18). 





SUMMARY OF ENGLISH CASES. 


DURNFORD v. BAKER, (1924) 2 K. B. 587. 

Husband and wife Agency of necessity_—_Guilty wt fie. 
Divorce proceedings N ife’ s costs —Liability of husband. 

Under the instructions of a wife, a solicitor commenced 
divorce proceedings against the husband on the ground of 
adultery and cruelty. The husband’s solicitors admitted adultery 
but denied cruelty. Subsequently the husband came to know 
his wife had committed adultery and communicated the same 
to her solicitor whereupon the divorce proceedings were drop- 
ped. The wife’s solicitor then brought an action for the costs 
incurred in the divorce proceedings against the husband. Held, 
under the Common Law, a guilty wife was no authority to 
pledge her husband’s right for the service of a solicitor and 
the action did not lie. 

Quaere : Whether the law is the same in respect of costs 
incurred by a guilty wife called upon to defend herself against 
proceedings brought by the husband ? 





WHITNEY v. COMMISSIONERS OF INLAND REVENUE, 
(1924) 2 K. B. 602. . 

Supertax Non-resident assessee—Liability for_Service 
by post Validity —Income-tax Act, 4918, Or 7 

A citizen of the United States resident there 1» liable’ to 
pay super-tax in respect of annual profits and gains accruing to 
him in the United Kingdom. Where the Special Comnfission- 
ers sent the assessee a notice by registered post requiring him 
to submit a return and on failure to do so, he was assessed by 
the Commissioners to the best of their judgment, held, the 


16. (1870) L R 6 Ch App 58. 17. (1871) LR @ Ch App 594. 
18. (1916) 31 ML J 386. ° 
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notice was validly served and the assessment. was perféctly 
valid.” (1923) 2 K. B. 563 flowed. 7 
Super-tax is only an additional guty of income-tax but it 
does not follow that all statutory piovisions with ‘regard , to 
income-tax or super-tax are the same. S. 7 of the Income- 
tax Act, 1918, considered. There is no prima facie umiplica- 
tion that the area within which a notice may be served is the 
area of territorial jurisdiction as in the case of a writ. 





BRIGHTMAN AND Co. v. Bunge Y Born LIMITADA 
SOCIEDAD, (1924) 2 K. B. 619. 

Shipping__Charterparty__Agreement to load alternative 
cargo— Prohibition of loading a particular cargo__Effect on 
cRarterer__Time for arranging alternative cargo. 

Under the terms of a charterparty a ship was to be load- 
ed with wheat, maize or rye. The charterers decided to 
load wheat and while they were doing it, the export of wheat 
was prohibited from the particular port. Held, the deci- 
sion to load wheat did not prevent the charterers from loading 
one of the other cargoes nor did the embargo on wheat exempt 
them from their liability to perform the contract by loading 
one of the other cargoes. Where a particular length of 
time was fixed for the loading, the prohibition of wheat ex- 
port entitled the Paie to a reasonable extension of time 
to make arrangements for loading another cargo or to wait 
and see if the prohibition would not be removed. 


DAVIES v. GWAUNCAEGURWEN COLLIERY, (1924) 
2 K. B. 651. 


Workmen's Compensation Act (1923), S. 7—W orkmen 
prohibited from going to particular place Disregard of— 
Fgtal accident__Liability of employer. 

The workmen in a certain colliery had been prohibited 
from gojng to a part of the premises which was in a danger- 
ous gondition and rails had been put up to prevent access. A 
workman arriying eatly on a dark morning switched on the 
electric light and then went into the prohibited area for hang- 
ing his coat, but while returning fell through an old machin- 
ery and was fatally injured. Ina suit for compensation 
under the Act, keld, the accident did not arise out of and in 


. the cowrse of the workman’s employment. Scope of S. 7 of 
e the Act.of 1923 considered, 


> 
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Mn re BJORNSTAD AND THE OUSE SHIPPING Co., LTD., 
(1924) 2 K- B. 673- ° . 


a 
Arbitration —Refusa$ to appoint arbitrator pplication 
jo Cours to‘appoint_A ican a foreigner__Power ko order 
security for costs. 

A‘ contract with a foreigner contained a clause for refer- 
ence to arbitration to settle disputes and differences. It pro- 
vided for a single arbitrator in accordance with the Arbitra- 
tion Act. Disputes arose and the foreigner gave notice to 
the othe? party to appoint an arbitrator. As this was not 
done, he applied to the Court under the Act to have an arbitra- 
tor appointed. Held, the applicant being a foreigner, the 
Court had the discretion to refuse an order except on condi- 
tion that he gave security for costs. 





Jones v. OCEANIC STEAM NAVIGATION COMPANY, 
LTD., (1924) 2 K. B. 730. 
"~~ Conflict of laws—Contract with carrier Exemption 
clause Void by the law of the country where it was entered 
into Express provision that English Law applied_V alidity 
under English Law Which governs__Injurtes sustained_— 
Notice of chaim__A bsence of Effect. 


A person entered into a contract withea British Steam 
Navigation Company to be carried from New York to Eng- 
land in one of their ships. The contract contained a clause 
that the Company would not be liable for the negligence ot 
the servants and also that no claim would be enforceable 
against the Company unless written notice of it was given 
within three days of the termination of the voyage. It also 
expressly provided that all questions arising under the con- 
tract would be governed by English Law. In a suit for 
damages for injuries sustained by the negligence of the Com- 
pany’s servants, held, though the exerpption clause regarding 
non-liability for negligence of servants was invalid under the 
American Law, it was valid under the English Law.” Ina 
case of conflict of laws, the presumed intention of the contract- 
ing parties is the governing factor in determining which law 
applies and where the contract expressly stipulates that Eng- 
lish Law would govern, it is the law to be applied. 

Where in contravention of the terms of the contract, 
notice of the claim was not given within three day ef the 
termination of the voyage, no action lay. « 
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SUTCLIFFE v. CLIENTS INVESTMENT Ca., Lrp., ( 1924), 
2 K. B. 746. ~ ° eg 
Negligence__Owner of flat orkman repairing and 


decordting Defective balcony ath due to fall_aLigbility 
of owner__Licensee and invitee _ Difference. ` 

The lessees of a flat employed a ftm of contractors to 
repair and decorate the same. After finishing the work, one 
of the workmen went to the balcony where the firm’s adver- 
tisement had been hung up and when removing the board the 
balustrade gave way and the workman fell down arf] died. It 
was found that the balcony was in a dangerous condition and 
the owners knew of it or ought to have known it. In a suic 
by the widow of the deceased under the Fatal Accidents Act 
for compensation, held, the workman was in the position of a 
licensee with an interest whose rights were the same as those 
of an invitee and hence the defendants were liable as they 
knew or ought to have known of the defective condition of the 
balcony. 


The responsibility of an occupier of premises to a bare 
licensee is merely not to set a trap for him, and apart from 
dangers which the occupier knows and the licensee does not 
know, the licensee must take the premises as he finds them. 
There is no material difference between the position of a 
licensee with an‘nterest' and an invitee both of whom stand in 
a better position. than a bare licensee. In their case the 
occupier is bound to see the premises are reasonably safe and 
if they are not safe and the owners could know of their 
dangerous condition and negligently did not know of it, they 
are liable for damages caused. 





WATERHOUSE v. BARKER, (1924) 2 K. B. 759. 


Discovery Banker's Books Defendant's objection that 

they are of an incrimindiing nature Procedure Banker's 
Books Evidence Act, & 7. 
. Before the trial of an action, the plaintiff applied for 
inspection and to take copies of entries in certain Banker's 
Boaks. The defefidant objected to the same on the ground 
the entries would incriminate him. H eld, by the majority of 
the Court of Appeal (Scrutton, L. J. dissenting) the exercise 
of discretion under S. 7 of the Banker’s Books Evidence Act 
is just the same as in ordinary cases of inspection before trial 
and keaveeto inspect ought not to be granted at that stage, 
(1892) P, 137 and (1895) 2 Q: B. 669 followed, 


d 
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2n re JessoP, (1924) P. 221. 
. . . d « > 
Wilh_Interlineation__Detlaration of testator before 
and after ‘execution_t f agmissible in evidence. 


. . . - . . 
Where a will contains unattested interlineations and 


“ additions, declarations by the testator after execution are not 


admissible to prove such addition or interlineation ; but decla- 
ratrons of intention made before execution are admissible to 
prove that the addition gave effect to such intention. 


THE JUPITER, (1924) P. 236. 


Shipping_JV rit in rem__Soveretgn State__Intervention 
of —_Efieci rit to be set aside_Immuutly from process. 


A French Company issued a writ in rem claiming posses- 
sion of a certain ship. A foreign Sovereign State entered 
appearance in protest and took out notice of motion to have 
the writ set aside. Meld, the writ’ should be set aside as 
otherwise it would be contrary to the principles of international 
comity to make a foreign Sovereign appear in an English Court 
to defend an action. 


ANDREWS v. ANDREWS AND CHALMERS, (1924) P. 255. 


Divoroe__A dultery__Proof of—ConfeSsion of wtfe__lf 
admissible__Separation order__Presumption of non-access. 


In a petition for divorce on the ground of the wife’s 
adultery, the only proof of the adultery was her own confes- 
sion that the co-respondent was the father of her child. There 
was a separation order obtained from the Magistrates and 
the child could have been conceived only during the ‘subsistence 
of the order. Held, the presumption of non-access and con- 
sequent bastardy*‘arose and a decree nisi could be granted. 


KELLY v. BARRETT, (1924) 2 Ch. 379. 


Restrictive covenants Enforcement of —OriginaP attach- 
ment to road Subsequent vesting of road in Local Authority 
__Effedt__Damages—Injunction_When grantéd. = 


The owner of certain premises through which a road ran 
sold a part thereof to others and one of the conditions of 
the sale was that buildings erected thereon should only be 
used as private residences. The road was subsequentfyetaken 
over by the local authority, and the defendamt who became by 
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subsequent purchase the owner of one of the-houses fronting , 
the ‘road began to use it as aprivate nursing home. An 
action was begun by the representatives of the original’ cove- 
nantor and covenantee to enforce tHe original restrictive cove- 
nants. Held, after the road had become vested’ in the local ' 
authority, the successor in interest of tht original owner has 
not got the surface of the road vested in himself but only an 
interest in the sub-soil, and hence has not such an interest in 
the road as entitles him to enforce the restrictive covenants. 
The land to which the benefit of a restrictive covenant can be 
attached must be land the occupation or enjoyment of which 
is liable to be affected by the prohibited user. 


Essentials of a — scheme discussed. 


Per Tomlin, J. : In actions to enforce restrictive cove- 
nants, whether or not proof of damage is essential, where 
there is no priority of contract, the Court has to exercise 
judicial discretion with-regard to granting an injunction and 
where-there is no damage caused, damages in lieu of injunc- 
tion ought not to be awarded. (Pollock, M. R. and War- 
rington, L. J. do not give a decision on this ou but doubt 


its correctness). AA 


e 

ATTORNEY-GENERAL v. WESTMINSTER Crry COUNCIL, 
(1924) 2 Ch. 416. 

Attorney-General Powers of Fiat at the instance of 
rélators_.Propriety of action, If can be gone into by 
Courts. 

A grave and important public duty is cast on the Attorney- 
General as to whether or not he will grant his fiat and allow an 
action to be brought either,in his own name or at the instance 
gf relators., If he decides it is a right and proper action to 
bring, he is entitled toring the matter to Court, and the 
Court must accept the discretion which has been exercised by 
hin and not consider if the action was properly laid. 

o 
2 ee 

SHERWOOD v. TUCKER, (1924) 2 Ch. 440. 

Lease__Pertod of three years. Ophon to purchase with- 
in the perio of three years —Renewal of lease. If option also 
renewed. 


A 
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A tenancyeagreement for a period of 3 years gave the 
lessee ang option to purchase ghe property “ during the three 
years ” provided by the tease. The lease was subsequently 
reneyed fora fresh term ẹt three years. H eld, reversing the 
decision of ‘Astbury, J., in (1924) 2 Ch. D. 42, the period 
for exércising the ption was not thereby extended. In ali 
such cases an essential distinction is to be drawn between the 
defhise and the contract under which the option to purchase 1s 
given. 
Per Warrington, L. J.—An option of purchase is not to 
be regarded as a provision incident to the relation of landlord 
and tenant but is a matter collateral and independent of it. 





ELLIS AND CoMPANY’s TRUSTEE v. Dixon JOHNSON, 
(1924) 2 Ch. 451. 

Bankruptcy__Mortgage of shares__Bankrupt selling shares 
without knowledge of mortgagor rustee’s action to recover 
balance from mortgagor__Set of— Date of ascertaining value 
of shares. 

A person with whom some shares had been deposited as 
security for moneys due sold the same impraperly without the 
knowledge of his mortgagor and subsequently became bankrupt. 
The trustee claimed from the mortgagor the difference be- 
tween the amounts due on accounts being taken and the amount 
realised by sale by the bankrupt. Held (by the majority of 
the Court of Appeal Pollock, M. R. dissenting) the value of 
the shares ought to be ascertained as on the day on which the 
Master’s certificate was drawn up. 


Per Pollock M. R.—As the bankruptcy put an end to the 
state of accounts between the parties, the value of shares 
should be calculated as on the date of the receiving order. The 
mortgagor has a right of set-off and if after set-off the balance 
is in his favour, he can prove for it in bankruptcy. ji 


Per Warrington, L. J.—The bankruptcy of the mortgagee 
‘s an immaterial circumstance, but if it is, and the mortgagee 
is allowed to prove, his rights must be measured by the state of 
things at the date of the receiving order. 

Per Sargant, L. J. :—A mortgagee or his assignee” cannot 
recover his debt from the mortgagor except upon performing 


@ 
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his rcciprocal obligation of reconveying the -mortpaged,pro-. 


perty to the mortgagor. If throuf&h the unauthoriged act of 
the mortgagee it has become sie tpt to restore the estate 
at law, the mortgagee loses the right to sue for the deht. 





JOTTINGS AND CUTTINGS 


Interruptions by Judges. Lord Hewart, the Lord Chief 
Justice, speaking at the banquet of the City Guild of,Freemen 
at tha Connaught Rooms, said one of the chief things, as it 
was one of the most difficult, a judge had to learn, was to hold 
his tongue. He had learned that lesson well ; he never 
made any remarks in Court. 


Admiral Sturdee had said to them, ‘ Have a few cruisers.’ 
He (Lord Hewart) ventured to say, ‘Have a few judges.’ 
It was part and parcel of the same scheme of protection. For 
if they did the things which they ought not to do, or left un- 
done the things they ought to do, there was in existence a 
colossal insurance scheme represented by the Army 
and Navy on the one hand, and by the administra- 
tion of justice on the other hand, which would bring 
the wrongdoer to book. It induced people to keep their 
contracts and refrain from doing wrong. 


—The Law Journal, 13th December, 1924, p. 781. 


* * * * 


The New Judges. The Lord Chancellor gave practical 
evidence of the urgency, in his view, of an increase in the 
strength of the King’s Bench Division by making his recom- 
mendations to the King on the day after the two Houses of 
Parliament had agreed to the Address moved on behalf of 
the Government, praying "for the appointment of two addi- 
tional Judges. The appointment of Sir Hugh Fraser came 
as a surprise, but a most welcome surprise, to the profession, 
both bfanches of which have for very many years held him in 
the highest respectand esteem. If we may speak for the moment 
mdre particularly for the solicitors’ branch of our profession, 
we would say that Sir Hugh Fraser has won the confidence 
and the regard of every one of its members who have had the 
advantage of instructing him, not merely, or even chiefly, bv 
reasog "of he care and skill with which he dealt with every 
case in which he was concerned, but because of the infinite 
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patience, the umvarying courtesy, and the charm of manner 
which have" always distingæished him. His professional 
eminence is, of course, unguestionable, and. ‘his reputation in 
the branch of the law which he has made peculiarly his own is 
almost, if not quite, unrivalled. The promotion to the Bench 
of a member of the’Junior Bar__other than one of the Junior 
Counsel to the Treasury__is in itself a great tribute to the 
individual selected ; we recall at the moment no other case 
in recent years except that of Mr. Justice McCardie. Sir 
Hugh Fraser commences his career as a Judge with the cordial 
good wishes of the whole profession, which confidently expects 
that a most distinguished career at the Bar will be followed 
by an equally distinguished career on the Bench. ‘The pro- 
motion of Sir William Finlay had been for some time antici- 
pated in legal circles. He is practically unknown to a large 
proportion of the profession, and has hitherto suffered from 
what is, in the law, at times the undoubted handicap, para- 
doxical as it may seem to say so, of having a very famous 
father. The name of Finlay has for years meant to most of 
us Viscount Finlay, who is happily still able to employ a hale 
and vigorous old age in the service of his country. It is by 
no means an uncommon thing for the son of a Judge to become 
himself a Judge ; more than one of the present High Court 
Judges is the son of a former member of tke Bench ; but it 
‘5 in the nature of things very rarely that one who is still per- 
forming judicial duties can have the felicity of seeing his son 
sworn in as a member of the High Court Bench. That rare 
privilege has befallen Lord Finlay, and we have ro doubt that 
he regards it as the culminating point of his long and 
distinguished life. 


The Law Journal, 20th December, 1924, p. 783. 
x x * . *¥ ¥ 


The Legal New Year Honours.yWe note with pleasure 
that Sir Henry Duke receives the honour of a Barony. Sir 
Henry in a long career at the Bar, in Parliament, and as Pre- 
sident of the Probate, Divorce and Admiralty, Division, has 

rned the respect and esteem of the profession, 
Int as President he has shown himself to be a 
worthy successor of the great Judges who have held 
that post. The honour of Knighthood is bestowed 
on -Mr. Robert W. Dibdin, who was President of 
the Law Society last year, and who in thateposition has done 


o 
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very much to advance the interests of solicitors. The® late 


Irish Judiciary are honoured ig tht Baronetcy conferred on 
the Right Hon’ble T. F. Molony, late Lord Chief Justice, and 
the Right Hon’ble James O’Connow, formerly a Lord Justice 
of Appeal. 
—The Law Journal, 3rd January, 1925, p. 1. 
* a + * e * 
Solicitors in Fiction : During the Christmas vacation, in 
the dark afternoons by a cosy fire at home, one turns instinct- 
ively to Dickens. Where else can one find so intim&te a des- 
cription of the law and its myrmidons as they were in the last 
century ? In Bleak House, for instance, we find the old re- 
served family practitioner, Mr. Tulkinghorn, who acted for 
Sir Leicester Dedlock. ' The old gentleman is rusty to look at, 
but is reputed'to have made good thrift out of aristocratic 
marriage settlements and aristocratic wills and to be very rich. 
He is surrounded by a mysterious halo of family confidences, 
of which he is known to be the sole depository.’ Then there 
are the solicitors in the famous suit of Jarndyce v. Jarndyce 
Messrs. Kenge & Carboy, of Lincoln’s jnn, with whom Mr. 
Guppy served as clerk, and there is Mr. Vholes, clad in black, 
buttoning up his long black gloves. Even these are not so 
well known as Messrs. Dodson and Fogg. in Pickwick, and his 
opponent, Mr. Perker. Another interesting study of legal 
ways and characters of the time is to be found in Samuel 
Warren’s Ten Thousand a Year, in which the author gives a 
firm of solicitors the picturesque name of Messrs. Quirk, 
Gammon and Snap. Itis an interesting study for the 
Vacation, »©w that the Chancellor is ‘up. ` and counsel and 
their clients, ‘their blue bags stuffed out of all regularity of 
form, as the larger sort of serpents in their first gorged state, ° 
have returned to the official den. And surely, to come down 
to the present day, a solicitor is the central figure in the For- 
site Saga. . 
° — The Law Journal, 3rd January, 1925, p. 3. 
x: Ji * 


e x 


.° Mr. Asquith’s Peerage. But for the vicissitudes of Par- 
liamentary elections Mr. Asquith would no doubt have 
preferred to remain a House of Commons’ man to 


the end of his political career. The House of 
Commens is the appropriate place for the exercise 

e . . o “ ' 
of "commanding qualities of statesmanship, ` and 


although » there’ is a long list of instances—including 


. 
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Robert Harley: in whose favour the Earldom of Oxford was 
last restqred in 1711 in whieh Prime Ministers have received 
an Earldom as the reward of their services, the names of the 
younger Pitt, and Sir R&bert Peel and Gladstone show that 
some of the greatest have preferred to remain commoners. 
For Mr. Asquith events have decided otherwise, and his eleva- 
tion to the Peerage as Earl of Oxford_the title of the Harley 
family became extinct in 1853-is a fitting honour for one 
who, apart from any considerations of party politics, is the 
leading statesman of the day, and it also secures for the nation 
the continuance of his services in Parliament. 
—The Law Journal, 31st January, 1925, p. 85. 
+ * * * * 
Drunkenness : A good deal of discussion is going on 
as to the exact physical and mental condition which constitutes 
drunkenness. Sir James Purves-Stewart, Senior Physician 
to Westminster Hospital, in an address delivered on the 13th 
January before the Society for the Study of Inebriety, publish- 
ed in the Lancet of the 17th January, quotes Byrne's Law 
Dictionary as saying that ‘a man may be held drunk for the 
purpose of one offence when he would not be held drunk for 
the purpose of another offence.’ Practically this may be so, 
though we think a London Magistrate recently repudiated 
the distinction, and said that the conditio of drunkenness 
must be the same for all legal purposes. In fact legal defini- 
tions do not seem to help much. In ‘ Wharton’ drunkenness 
is ‘ intoxication with strong liquor ; habitual inebriety. The 
latter words are of course wrong. A man may be drunk with- 
out being an habitual drunkard. Sir James Purves-Stewart 
suggests as a definition :— 

‘A drunk person is one who has taken alcohol in sufh- 
cient quantity to poison his central,nervous system, producing 
in the ordinary processes of reaction to his surroundings a 
temporary disorder, which causes hime to be a nuisance or 
danger to himself or others.’ 3 

And Sir James examined in detail the various signs and 
degrees of intoxication, and also specifies variou$ states of dis- 
ease which simulate some of those signs. His definition‘ is, 
perhaps, rather for medical than lay guidance, but when an 
exact decision has to be given, it is the medical evidence that 
counts. Rough-and-ready tests, like ability to say «British 
Constitution, ’ or ‘ terminological inexactitude ’ and ‘sixty-sixth 
battery of artillery’ do not furnish reliable guidance, and no 
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. 
one.would care to submit to the test of 'Leith police dismisseth 

j : @ : 
us, which we believe has been suggested ; no doubt*noteserious- 
ly. The. gist of Sir James Purves-Stewart’s definition is 
‘ nuisance or, danger to himself or i ee In some eircum- 
stances nuisance is the chief consideration ; in the motor-car 
offences, which are so numerous now, it is danger. Sir Francis 
Champneys in a letter to the Times of Thursday suggests that 
the. difficulty will disappear if we drop the word ‘drunk’ and 
say ‘the worse for drink.’ But the question is only altered. 

“How much worse ?’ 7 

— The Law Journal, 31st January, 1925, p. 87. 


BOOK REVIEWS. 
LEGAL PERSONALITY, by W. M. Geldart. Oxford Uni- 
versity Press, 1924. 15. 6d. 
Though it is nearly 15 years since Professor Geldart 
delivered his inaugural lecture as Kinerian Professor, the 


subject of his discourse is still in the process of development: 


and the Oxford University Press have done well to attract 
attention to the subject by re-issuing the lecture as a separate 
pamphlet. The Professor pleaded for the recognition in 
England of the German theory of ‘Group personality’ in 
respect of corporations, by pointing out that other concep- 
tions were at best®*imperfect and by no means calculated to 
foster the healthy growth of corporate activity. He exa- 
mined .in turn the theories of fictitious personality of co- 
ownership, of trust and of contract on which it has been at- 
tempted: to base the legal theory of corporations and pointed 
out that none of them could answer the theoretical and the 
practical needs of the situation quite so well and fully as the 
frank recognition of a real and organic existence distinct from 
that of the individuals composing the corporation. It seems 
to us not too early to assert that the recent course even of 
Judge-made law in England is tending more and more in the 
same direction. 


"THE JOURNAL OF THE SOCIETY oF PUBLIC TEACHERS 
OF Law, 1924. Edited by H. F. Jolowiez, M. A., LL. B., and 
published by Messrs. Butterworth & Co. 

This is the first number of the Journal which the Society re- 
solyed.on more than a. year ago, and, as observed by Professor 


*, Holdsworthp it is expected to serve as a permanent record of 
o the Society's variotis, activities in the promotion. of. the study 
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of law and the improvement of legal education. -- Itis in 
the fitness øf things that it Opere with an address on ‘ Forward 
Tendencies in English Legal Education’ by Professor Hazel- 
tine, a former President of*the Society, and this is followed by 
«three articles on ‘A Birmingham School of Law,’ ‘The 
Teaching of Industrial Law’ and ‘ The Harvard Law School.’ 
Professor Holdsworth (another of the Society’s Presidents) 
contributes an article on ‘ Immunity for Judicial Acts’ in the 
course of which he attempts to trace the history of the doctrine 
in the English Law. o’ 


THE TAXATION oF Costs IN THE HIGH COURT'OF JUDI 
CATURE AT Mapras, by Mr. G. S. White, Deputy 
Registrar, Original Side, High Court, Madras. Printed by 
the Law Printing House, Mount Road, Madras, 1925 Price 
Rs. 3. l ii 

This is an excellent book which has been prepared with 
much care. It explains the principles of taxation‘of costs 
very clearly and almost every precedent, reported or unreport- 
ed, is quoted by way of explanation. Mr. White's long ex- 
perience asa Taxing Officer of the Original Side of the 
Madras High Court entitles him to write with authority on the 
subject and there can be no doubt that he has carried out the 
work exceedingly well. Every member of the Bar who practises 
in the High Court will find the book of much help: to him in 
his daily work. E = 


TRADING WITH THE ENEMY, by Atulchandra Gupta, 
M. A., B. L, Wakil, High Court, Calcutta. Published by. the 
University of Calcutta. 

We have great pleasure in acknowledging the receipt of 
the above book which was originally’a thesis submitted by the 
author to the Calcutta University. Although the law on the 
subject is traceable to the English Common Law, it hag been 
very largely developed during the recent years.of. the gregt 
War when many questions came before the Courts,for solution. 
Although the bulk of the decisions on the subjects dealt with 
are mostly English, there are also some decisions of the Indian 
Courts though based on English principles. The author has 
dealt with the subject in the course of five chapters under the: 
following headings :_Emergence of the Rule in ¢Conmon: 
Law, Reasons for the Rule, Who is an ' Enemy’, , Trading 
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and Its Prohibition ; and English and Indiar cases have.been, 
reférred to in illustrating the mules'on the subject. . 


THe Law or CLams, by N. W. Vaidyanathan, Ba A.g B. L. 

This little book treats of a branch of Railway Law re-. 
lating tothe rights of the public and the*Railway Conipany in 
the course of its duty as a carrier. We welcomea pamphlet 
of this nature which gives in a short compass the legal relations 
of the consignor, the consignee of goods and the Railway ad- 
ministration as carriers in respect of goods. ? 


SUBJECT INDEX TO INDIAN Case-Law, by T. G. Ananta- 
narayana Alyar, B. A., B. L., Part II. Re.. 
We have great pleasure in receiving Part II of the Subject 
Index to Indian Case-Law (1811 to 1923) by T. G. Ananta- 
narayana Alyar, B. A., B. L. 


WORKMEN'S COMPENSATION ACT, by P. Hari Rao. 
Published by the Law Printing House. Rs. 1-8-0. 

It is with pleasure that we announce the receipt of the 
Workmen’s Compensation Act VIII of 1923 as amended by 
Act VII of 1924 with the rules made under the Act by the 
Government of India, the statement of objects and reasons, 
notes on clause? and the Joint Committee’s report by Mr. 
P. Hari Rao, B. A., B. L., and'published by the Law Printing 
House, Madras. 


Tur Mapras Hindu RELIGIOUS ENDOWMENTS Act 
(ACT I or 1925), by P. Hari Rao, B. A., B. L., High Court 
Vakil, Madras. Published by Chakravarthi & Co. Rs. 1-8-0. 

This book gives the enactment which has lately given 
rise to so much controversy. It is very useful as it gives as 
appendices, the statement of objects and reasons to the Act, 
the Report of the Select Committee, the original Bill of 1922, 
the message of the Governor remitting some portions of it for 
reconsideration and the statement of the Governor-General 
accompanying his assent to the Act. There are also other 
appendices giving the texts of the Charitable and Religious 
Trusts Act, 1920, and the Religious Endowments Act of 186 F 
Judged from the matter that we have given, it will be found 
that thjs book will be found to be of immense use to all those 
havirfg to Yeal with the subject. 
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LAW REPORTS*. 
I] I.__ PRECEDENTS. 
(Continued from page 125, Vol. XLVII.) 


Dicta of English Judges and decisions of Scotch, Irish 
and American Courts are grouped by Professor Salmond under 
the heading of ‘‘ Persuasive Precedents” to distinguish them 
from binding decisions of English Courts which form authori- 
tative precedents. All these are entitled to great respect, 
but as Jessel, M. R. observed in a case with reference to dicta 
no Judge should allow them or any number of them to affect 
his judgment. They stand more or less on the same footing 
as text-books. Truth to say, they belong toequite a different 
category from precedents proper. An exception, however, 
is made in favour of old recognised dicta of eminent Judges 
which have got into text-books and have settled conveyancing 
and practice for a long time (23 Ch. D. 49, per Jessel, M.R.). 
These receive the same consideration as precedents. 
Dicta or obiter dicta, as they are called, have re- 
ceived a certain amount of abuse though that is the 
way law is generally made. A thinker in advance of 
his times or blessed with more cleat thinking than the rest 
makes a fruitful suggestion or a bold generalisation, send- 
ing it forth more or less as a feeler and repeated, it creates 
an atmosphere in its favour and ultimately it is accepted as 
law though when it was made for the first time, the geyeral 
feeling was one of novelty and consequent dissatisfaction. The 
way in which dicta at one time became law at another may well 
be illustrated by the case in Dashwood v Magniac, 
(1891) 3 Ch. 306. While dealing with „waste, 








*The' third of a series of lectures arranged by the University of „Madras 
delivered by Mr. B. Sitarama Rao, Vakil, High Court. i 
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Jessel, M. R. stated that cutting down timber by. 


a tenant for life amounted to waste except in ont case, viz., 
in the case of timber estates__which are cultivated for periodi- 
cal croppings. Really it was a dictum and there wasolittle 
or no authority in support of it. Kay, L. J. showed this 
satisfactorily but nevertheless Bowen and Lindley, `L. JJ. 
adopted it as the law. The words of Bowen, It. J. in this 
connection are very interesting :_‘‘ The instance to which the 
legal principle is now for the first time adopted by this Court 
may be new,” said his Lordship, “but the “principle 
is old and sound and the English Law is expansive 
and will apply old, old principles if need requires 
it to new contingencies. Just as in America, the law of water- 
courses and waste has modified itself to suit the circumstances 
of the enormous rivers and wide tracts of uncultivated forest, 
so the English Law accommodates itself to new forms: of 
labour and new necessities of culture; it favours the 
profitable holding of land. In a case like the pre- 
sent good sense borrows accordingly the doctrine 
which has hitherto found its most remarkable illus- 
tration in the instance of the open mine and applies 
to the more novel case of timber plantation which is cultivated 
for periodical croppings and, which forms a substantial item 
of yearly revenue to the owner of property.” On account 
of their novelty generally these dicta have acquired a bad 
reputation and have been somewhere defined as “ a gratuitous 
opinion, an individual impertinence which whether it be wise 
or foolish, right or wrong bindeth none, not even the lips 
that utter it.” Notwithstanding this cynical reference, 
a close perusal of the law reports must satisfy anybody the 
great debt the orderly development of law owes to these dicta 
—how the dicta of eminent Judges like Jessel, Cairns and Sel- 
borne and coming to more recent times of Lords Mac- 
naghten and Parker have been taken up and made the founda- 
tion of many a new and illuminating precedent. The ques- 
tidn as to how much of a judgment is dictum and how much 
binding prectdent is at times a matter of very great difficulty 
and we shall dwell on this point later. Opinions of Judges 
delivered at the bar of the House of Lords stand on the same 
footing as dicta. Irish and Scotch decisions on points where the 
law jn*England and those countries is the same have also no 
authority as pregedents, (1922) 1 A. C. 186 ; 45 Ch. D. 62, 
though they are tréated with great respect. An exception is 
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recently made in* favour of the decisions of those Courts (the 
case was ane vf a unanimous decision of the Court of Session 
of Scotland) on the construction of Statutes which have opera- 
tion im both the countries Morr) 1 Ch. 459 ; (1923) 3 K. B. 
398. Viscount Haldane did not, however, feel himself bound 
by a decision of the Court of Session in Scotland when hearing 
an English "appeal though on the construction of the Work- 
men’s Compensation Act. As there is more common ground 
between England and Ireland and as also some of the eminent 
English fudges have been Irish Judges at some time of their 
life, Irish cases are more cited and commented on than 
Scotch cases. The decisions of American Courts are also of 
course not binding on English Courts. Yet as Cockburn, C. J. 
observed in 5 C. P. D. 305, “ the sound and enlightened views 
of American lawyers in the administration and development 
of law except so far as altered by statutory enactment, derived 
from a common source with our own entitle their decisions to 
the utmost respect and confidence on our part.” (6 A. C. 249). 
At one time, more American cases used to be cited than now. 
In 42 C. D. 330, Lord Halsbury deprecated the practice in 
these terms: “We should treat with respect the opinion 
of eminent American lawyers on points which arise 
before us but the practice which seems to be increasing of 
quoting American decisions as authorities in'the same way 
as if they were decisions of our own Courts is wrong. Among 
other things it involves an enquiry which often is not an 
easy one whether the Law of America on the subject in which 
the point arises is the same as our own. ”» American cases are 
still cited American authorities like Story and Kent more 
often thah American decisions__but are generally cited either 
as matters of history or comparative study or on questions 
of private ‘ternational law, marityme law or prize law or 
when on any point English authority is meagre and the 
question falls to be decided on principle. 

As I have said before, the only thing that binds in a 
case is the principle on which it is decided (13 Ch. D. 785 ) 
and in fact the only use of a case is the establishment Ofi a 
principle (13 Ch. D. 712). Ifa case lays down no principle 
or if no principle can be extracted out of a case, the case is 
useless as an authority. As a decision on facts even a House 
of Lords’ decision is not binding unless, of course, the facts 


are identical (1892) A. C. 208. The distinction has been » 


very pointedly referred to in numerous cases relating to con- 
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struction of documents. Ordinaril , a decision on the con- e 


struction of a document is not bin ing but a detisi8n on the 
principle of construction is binding §3 Ch. D. 493 ; (1922) 

1 Å. C. 425. The case is different where the question ‘invélved 
is the construction of a term of art, ora word which by judicial 
interpretation has acquired a particular meaning (23 Ch. D. 
203) or the subject of construction is a document df common 
form. The judgment of Jessel, M. R. on this topic has become 
a classic. In ro Chancery Appeals 397— his judgment was 
the judgment appealed against he said, “ No Judge objects 
more than I do to referring to authorities merely for the 
purpose of ascertaining the construction of a document, that 
is to say, I think it is the duty of a Judge to ascertain the 
construction of the document before him and not to refer to 
the construction put upon a document perhaps similar but not 
the same. The only result of referring to authorities on such 
a subject is confusion and error. In this way, that if you 
look at a similar instrument and say that a construction was 
put upon it and that it differs only to such a slight degree from 
the document before you that you do not think that the dif. 
ference is sufficient to alter the construction, you miss the 
real point of the case which is to ascertain the meaning of 
the instrument before you. It may be quite true that in your 
opinion the difference between the two instruments is not 
sufficient to alter the construction but the Judge who decided 
may have thought that the very difference would be sufficient 
to alter the meaning of the document. You have in fact no 
guide whatever and the result, especially in the case of wills, 
has been remarkable. There is first document A and a 
Judge formed an opinion as to its construction. Then came 
document B and some other Judge said that it differed 
very little from document eB, not sufficient to alter the con- 
struction, therefore, he construes it in the same way. ‘Then 
comes document C and’ the Judge compares it with docu- 
ment B*and says it differs very little and therefore he shall 
construe it in the same way. And so onthe construction has 
gont on until we find a document which is in totally different 
terms from the first and which no human being would think 
of construing in the same manner but which has by this process 

come to be construed in the same manner. ” 


Sdémewhat similar considerations apply to cases which 
merely apply a well-known principle. Says Lord Haldane -__ 
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2 Whe a previous case has not laid down any new principle 
“but has merély decided that a particular set of facts illustrates 
an existing rule, there are few more fertile sources of fallacy 
than*to Search in it for what is simply resemblance in circum- 
stance and to erect Aa Previous decision into a governing pre- 
cedent ‘merely on this account. The consideration of cases 
which turn"on particular facts may often be useful for edifica- 
tion but it can rarely yield authoritative guidance.” He 
regarded this view of the true limits of authority was of 
special importance where as in the case he had to deal with, 
viz., the rule as to clog on the equity of redemption, the 
principle to be applied arises in the elastic jurisdiction of a 
Court of Equity and has been established simply as an instru- 
ment to give effect to a well-defined and governing purpose. 
He deprecated the tendency of recent decisions to lay undue 
stress on the letter of the principle. There is room for 
very considerable difference of opinion on the question as to 
whether a rule of law has become rigid and incapable of fur- 
ther expansion or whether it is still elastic and capable of 
being applied to varying circumstances with suitable modifica- 
tions. In the very matter dealt with by Lord Haldane, Lord 
Davey is accused of having thought that the rule had become 
crystallised in the particular expressions used in certain of 
the earlier authorities. In (1891) 3 Ch. 367, Lord Bowen 
and Lindley, L. JJ. thought that the rule which applied to 
open mines was capable of further expansion. Lord Justice 
Kay._.no mean authority thought otherwise. Where the 
principle has acquired that rigidity, then, as Lord Sumner says 
in (1917) A. C. 41, “In the case of a Tegal system like ours a 
principle cannot be said to be truly part of the law merely 
because it would be a more perfect expression of imperfect 
rules which, though imperfect, are well established and well 
defined.” And this is the meaning pf the caution applied 
by Lord Halsbury in Quinn v. Leatham, (igor) A. C. §06 +_ 
“I entirely deny” says his Lordship, “that (a case) canbe 
quoted for a proposition that may seenf to follow logisally 
from it. ` Such a mode of reasoning assumes that the law 
is necessarily a logical code whereas every lawyer must 
acknowledge that the law is not always logical. ” 


On a somewhat similar reasoning, Courts have fekt them- 
selves justified in taking a certain amount of,freedom i in cases 
relating to public policy. In (1894) A. C. 553, Eord Wat- 
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son said, “ A series of decisions based upon grounds of public 
policy (however eminent the Judges by whom they were deli- 
vered) cannot possess the same binding authority as decisions 
which deal with and formulate prihciples which ‘are purely 
legal. The course of policy pursued by any country in rela- 
tion to and for promoting the interests of*its commerce, must 
as time advances and as its commerce thrives, unde?go change 
and development from various causes which are altogether 
independent of the action of its Courts. In England at least, 
it is beyond the jurisdiction of the Courts to mould and stereo- 
type national policy. Their function in a case like the pre- 
sent brought before them is, in my opinion, not necessarily 
to accept what was held to have been a rule of policy a 
100 or 150 years ago, but to ascertain with as near an approach 
to accuracy as circumstances permit.” Here again, Lord 
Bowen thought that a statement made in certain cases that a 
general restraint of trade was bad was statement of the rule 
itself while the House of Lords thought that those cases 
were but applications of the general principle that unreason- 
able restraints were bad and if the changed conditions made 
general restraint reasonable, the Courts were not precluded 
from considering them as such. As Lord Macnaghten said :— 
“It does not segm to me to affect the question in the very 
least how often the dictum may be found repeated if on the 
one hand it is not accompanied by any reason or explanation 
and on the other if it appears without any authoritative state- 
ment that the proposition has become a rule, which was nei- 
ther to be questioned nor explained.” The last sentence 
gives an indication as to when the principle becomes rigid. 
When a rule has been authoritatively laid down in certain 
terms, the mere fact that different reasons have been given 
at different times for theerule does not affect the ` binding 
nature of the rule nor does it entitle the Court to go behind 
the rule. As said in (1917) A. C. 406 at 454: “Ifa 
maxim “expresses a positive rule of law once established, 
though long ago, time cannot abolish it nor disfavour make 
it ° obsolete.” This rule has been thus stated in 
8 Bingham 557: “ Where a rule has become settled law 
it is to be followed although some possible inconvenience may 
flow from strict observance of it or although a satisfactory 
reasofi for it is wanted or although the principle and policy 


. . . . 
of the’ ruke may be questioned.” But there is a point at 
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„which this rule may have to be relaxed and rules of law held 

to be obgolete when for instance there has been such a tom- 
plete change of circumstances that the reasons on which they 
are founded have ceased ’to exist and it would be unreason- 
able to apply the old rule. As Chief Justice Willes said in 
a case: “ When the nature of things changes, the rules of 
law must change too. When it was holden that deer was not 
distrainable it was because they were kept principally for 
pleasure and not for profit. ” (Willes, p. 51). This is express- 
ed in thé maxim “ Cessante ratione legis, cessat lex.” ‘The 
American Courts have shown a much greater disposition to 
apply this principle than the English Courts and the Indian 
Courts are following the American precedent and the Privy 
Council has, in a way, approved of this disposition, or at any 
rate, the critical attitude towards certain of the rules of Eng- 
lish Law which are manifestly coloured by English history 
and English conditions. 


wei 


Several cases, all dealing with the same general topic. 
although with dissimilar aspects of it may, by their combina- 
tion, establish a general rule which is broader than the doctrine 
of any one of the cases taken by itself and broad enough to 
include the novel case to which it is applied. As observed 
by Brett, M. R. in Meaven v. Prender, 49 L. T. N. S. 357, 
“The logic of inductive reasoning requires that where two 
major propositions lead to exactly similar minor premises,there 
must be a more remote and larger premise which embraces 
both of the major propositions. ” But this process of generali- 
sation to produce the right result must be careful and exact. 
“The nature of the process of reasoning which has to be 
performed in order to extract a rule of law from a number 
of decided cases by elimination of all the qualifying circum- 
stances is a very peculiar and difftcult one. The opinion of 
the Judge, apart from the decision, though not exactly dis- 
regarded, is considered extra-judicial and its authority may be 
pot rid of by any suggestion which can separate it ftom the 
actual result. Unless, therefore, a proposition of law is 
absolutely necessary for a decision, however emphaticall¥ it 
may have been stated, it passes from the province of authority 
to that of mere literature. 


If the principle of any case is found tg be be- 


neficial, the principle is extended. If the prifciplé does . 
not meet with approval and it is too late to overgule-it, it is e 


a 
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confined within strict limits. This is how the Couft of, 
Appeal dealt with a case of that sbrt in (1891) 1,Ch. 268. 
There, Lindley, L. J., dealing with Doe v. Biggs, 2 Taunton 
189, said: “1 do not think it is a sensible decision ol do 
not think that case could possibly be decided that way if the, 
question arose for the first time and I*am not dispbsed to 
extend it. On the other hand, I’do not wish to shake titles 
and | shall do precisely what my predecessors have done, leave 
the case where it is. It is a rock ahead that everybody knows. 
I am not prepared to extend that case. ” ‘ 


It is a matter of great difficulty at times to make out 
what exactly is the ratio decidendi of a particular case, 
especially when a number of Judges take part and each deli- 
vers a separate judgment or when a number of principles are 
referred to in justification of the conclusion arrived at. Where 
there is a clear majority giving a particular reason, then there 
is no difficulty, the reason given by the majority will be the 
ratio decidendi binding. If there is no ascertainable common 
principle, if the judgment lays down a conclusion of law, then 
that conclusion of law will bind, but if no conclusion of law 
is reached, then there is no binding element in the judgment. 
If the judgment gives two reasons for the conclusion, both of 
them will bind. e It is not open to subsequent Judges to accept 
one of them and reject the other. As observed by Lord 
Macnaghten in (1901) A. C. 184 :_“It is impossible to 
treat a proposition which the Court declares to be a distinct 
and sufficient ground for its decision as a mere obiter dictum 
simply because there is also another ground upon which stand- 
ing alone, the case might have been determined.” At times, 
there is also considerable difficulty in saying what portion is 
ratio dectdendi and what portion mere dicta. For instance, 
“where a learned Judge if giving his views why this or that 
does not come within the meaning of the law which makes a 
thing inoperative and when he distinguishes the case before 
him by pointing out that there was no fraud, therefore the 
fraud imputed did nôt exist, that is not one of the things which 
can be described as mere obiter dictum. It is a part of the law 
which is guiding the judgment and part of the law he is bound 
to expound in the judgment he is pronouncing.” The 
hypothesis of fact on which the case is decided by the Court 
or whtre if is a decision by a majority, the majority view has 
proceeded,, must Be accepted ; it is not permissible to substi- 
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tute for it the view as to facts which, according to the subse- 
quent Judge, "is the true view. “It is a mistaken opinion 
that nothing in a case except the result arrived at is binding. 
All the propositions assumed to be true and all the grounds 
for the conclusion considered and deliberately decided by the 
Court as leading up to’final conclusion reached are as effectively 
passed as the final conclusion.” (44 L. R. Am. An. 579). A 
proposition assumed or decided by the Court to be true to 
establish the ultimate proposition is equally an authority. It 
will be found that most of the questions that confront one in 
dealing with this matter have their counterpart on the ques- 
tion of res judicata nor is it to be wondered at, for, as I told 
you already, the rule as to precedent is only a branch of the 
rule of res judicata and the rules laid down in ascertaining 
the binding elements in a previous decision will be of assist- 
ance in ascertaining the points binding in a previous judgment, 
making allowance for the necessary distinction that exists, 
viz., that in the case of precedents, it is only the issues of law 
that bind. All: observations on matters that do not directly 
but only incidentally arise in the case or are merely given by 
way of illustration or explanation or are collateral to the main 
question at issue are obiter and if the question was one of 
res judicata, would not have bound the parties.in a subsequent 
suit. 

There are two views as to the points on which an appel- 
late judgment will be binding when some questions have been 
decided in favour of the appellant and some in favour of the 
respondent. The narrower view is that if the judgment is 
reversed, the point found in favour of the respondent become 
‘mmaterial and unauthoritative and similarly, if the judgment 
is confirmed, the points found in favour of the appellant be- 
come immaterial. But this view hag not much support. The 
prevailing view is that all the points finally presented and 
arising in the case for decision are points on which the deci- 
sion given would bind. The foregoing will remind 8ne of 
somewhat similar discussion on the question of res judicgta, 
where, however, opinion seems to be heavily weighted on the 
other side. 

There is a certain kindof dicta called by some American 
text-writers gralis dicta; that is to say, after the case 18 


decided, the Court proceeds to give expression to its opénion 


on a point discussed but not necessarily arisin$ in the case for 
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the guidance of the lower Courts on future occasions. Though 
not binding decisions, the weight attached to them gs consider- 
ably more than to ordinary dicta. The Privy Council has 
been indulging a great deal in this kind of dicfa and as that 
tribunal, and for the matter of that, even the practitioners 
practising before that tribunal are rarély informed às to the 
details of Indian Law, such statements have been found to be 
somewhat embarrassing (see 48 Bom. 411 ; 39 All. 437). 
Their Lordships recently found fault with the Bombay High 
Court for not attaching enough weight to one of such dicta 
(see 48 Bom. 433). 


We often find the word semble in headnotes prefacing 
certain statements made by the reporter. It indicates either 
that the statement was made by the Court upon ra point not 
directly arising but more or less as an intimation as to what it 
would have done if the point directly arose or that it is a 
statement by the reporter of the point decided but that the 
point is not free from obscurity. In the former case, it is 
mere dictum ; in the latter, it may be a binding decision if 
the Court in the subsequent case agreed with the reporter’s 
view. 

The Court’s opinion upon a point actually involved 
does not, of c@urse, become a dictum because the actual judg- 
ment is ultimately rested upon some other ground or grounds. 
But if the Court bases its decision on only one of the points 
though it expresses an opinion on other points also, the decision 
on the other points would not be authoritative but would be 
regarded only as obiter. The decision must have been rendered 
on an actual case and not delivered upon a hypothetical set of 
facts in which case the decision would not be of any binding 
authority. For it is not the opinion of the Judges that counts 
but their opinion as leading up to a decision. An advisory 
opinion by the Supreme Court of a State in America in res- 
ponsg to a question propounded by the various executive or 
legislative departments under the statutes or the constitution 
is not accosded the authority of a binding decision in that 
country. It is doubtful if the English Courts would accept 
the distinction, though for purposes of appeal, the Privy 
Council has recently held that such opinions cannot be regarded 
as jusigments. 

“ The. princ iple of constructive decision is also recognised 
to a certain extent in the case of precedents. As Lord Dune- 
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din puts it in the recent case of Brij Narain(46 M. L. J. 223): 
“When a Pong series of cases extending over a long period of 
time when parties were represented by eminent counsel are 
decided in*a way, where if a plea which was evident had been 
faken and upheld, thg decision would have been the other 
way, there arises an, irresistible conclusion that the plea was 
not taken because it was felt to be bad.” The same line of 
reasoning is not always adopted, for instance, the Privy Council 
did not accept it when it was pressed upon them that appeals 
had been accepted in many: cases of land acquisition without 
demur and should therefore be taken as impliedly held to lie 
by the Privy Council. In this connection, the well-known 
observation of Halsbury, L. C. in Quinn v. Leathem also are 
pertinent :—“ Every judgment must be read as applicable 
to the particular facts proved or assumed to be proved, 
since the generality of the expression which may be found there 
are not intended to be exposition of the whole law but govern- 
ed and qualified by the particular facts of the case in which 
such expressions are to be found.” The other is that “a 
case is only authority for what it actually decides.” If the 
view of Lord Halsbury were strictly followed, we should have 
had in English Law only “ myriads of isolated instances and 
a wilderness of precedents.” It is the attempt of Judges 
to generalise and to extend the principle once established to 
conditions similar that has introduced even the amount of 
harmony and scientific cohesion which it possesses. 


There are some maxims in connection with precedents 
which are of very considerable importance. “Jus dicere yt 
non jus dare” which means as Alderson, B. put it, “ My duty 
is plain—it is to expound, not to make the law, to decide on 
it as I find it not as I may wish it,to be.” (7 Ex. 54). 
e Stare decis et non quieta movere,” i'e., “to stand by matters 
decided and not to stir up points set at®rest.” ‘“‘ Omnio in- 
novatio plus novitate perturbat quam utilitate prodest,” 
“every innovation occasions more harm ky its novelty than 
benefit by its utility.” Another is “ Communis error facit 
jus,” “a common mistake makes a right or becomes law.” 
These maxims and sayings represent the conservative element 
in precedents. But even conservative lawyers, while assert- 
ing that a former decision should be followed, are prepared 
to make an exception in the case of manifestly absurd or un- 
just judgments. When a decision is questioned, the degree 
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of, consideration and deliberation upon which it was made 
the rank of the Court as of inferior or superior Jurisdiction 
which established it, the length of time during, which it has 
been acted upon as a rule of property or practice or’ otherwise 
becomes imbedded in the actual affairs of mankind, are mat? 
ters that weigh with the Court that is called upon to overrule 
it. The antiquity of the decision and the practice of mankind 
in conducting their affairs are conclusive factors in upholding 
the older view though questionable. It is said that a Court 
of Appeal should not overrule a decision not being manifestly. 
erroneous and mischievous which has stood for some 
time unchallenged and from their nature and the effect which 
they may be reasonably supposed to have produced upon the 
conduct of a large portion of the community as well as of 
Parliament itself, in matters affecting rights of property, may 
fairly be treated as having passed into the category of estab- 
lished and recognised law__Thesiger, L. J., 15 Ch. D. 336 ; 
Jessel, M. R. in 9 Q. B. D. 352. In (1895) 2 Q. B. 365 
it is said :—“ Where there is a decision more than 200 years 
old in respect of a subject-matter constantly arising in practice, 
the Court does not overrule it unless absolutely obliged to do 
so.” “Where an old case is contrary to principles of the 
general law, tke Court of Appeal ought not to shrink from 
overruling it. But when an old decided case has made the 
law on the subject (it was a case as to solicitor’s authority) 
the Court of Appeal ought not to interfere with it.” (9 Q. B. 
D. 352). “Where there has been deliberate unappealed 
decision of a Court with regard to the effect of a condition of 
a common form of contract which has been known to all per- 
sons who have to deal with the subject-matter and has been 
acted upon for 18 years, it has been always the legal practice 
of even Courts of error to follow such decisions even though 
they would not perhaps have given the same decision had the 
case heen originally before them” (13 Q. B. D. 355). Simi- 
larly where under a rule of construction however unreasonable 
in stself, a qertain meaning has for a long time been given to 
a technical term, it may be necessary to continue to apply the 
rule rather than departing from it, disturb titles.” (1914) 
A. C. “I need hardly say, ” said Lord Selborne in 3 A. C. 
765, 987, “that the opinion of the profession on a point of 
everyday occurgence in which they are constantly asked to 


advise is a very weighty authority. A Court of Appeal should 
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be cautious before determining that a decision frequently con- 
sidered and? always acquiesced in, was wrong and if from the 
time which has elapsed and the nature of the point (as for 
insthnce a point in conveyancing law) there is reason to be- 
lieve that rights have been regulated and arrangements as to 
property made on “the basis of the decision it may be right 
to uphold*it even though convinced that it was originally 
wrong. In such cases communis error fact gus applies. But 
if the occasions on which the question might arise are rare, 
the principle does not apply.” As pointed out by Earl 
Cairns in 9 P. D. the principle does not apply to 
penal law or law relating to ecclesiastical discipline. 
Nor does the principle apply where “the decision 
has not stood wholly unquestioned or where subsequent deci- 
sions have disclosed the weakness in the reasoning or where 
the reason given has not been consistent. It was on this 
ground that the Privy Council felt no hesitation in the Pittapur 
case in overruling the early Madras decisions relating to the 
powers of the holder of an impartible estate in Madras. 
Similarly their Lordships refused to apply this principle to 
the case of an only adopted son. They based their judgment 
on two grounds, first because in either view they had to over- 
rule the course of decisions in one Court or other. Secondly, 
they said, “ People may be disturbed at finding themselves 
deprived of a power which they believed themselves to possess 
and may want to use. But they can hardly be disturbed at 
being told that they possess a power which they did not suspect 
and need not exercise unless they chose and so with titles. ” 
It is a matter of some satisfaction that their interpretation of 
the law results in that course which causes the least amount 
of disturbance. 


A parallel line of reasoning has been adopted also in the 
case of construction of Statutes. Ine (1919) A. C. 874, the 
well-known case as to the validity of gifts for massgs, Lord 
Buckmaster thus summarises the result of the authorities, :_— 
“The construction of a Statute of doubtful meaning onee laid 
down and accepted for a long period of time ought not to be 
altered unless your Lordships could positively say that it was 
wrong or productive of inconvenience. Secondly, the deci- 
sion upon which title to property depends or which by estab- 
lishing principles of construction or otherwise fofm tlte basis 
of contracts ought to receive the same protection, ‘Thirdly, 
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decisions that affect the general condyct of affairs so that their « 


alteration would mean that taxes had been unlawfully*imposed 
or exemption unlawfully obtained or payments . needlessly 
made or the position of the public materially affectetl ofght 


in the same way to continue. I cannot find however that ° 


they compel acceptance as accurate doctrine plainly outside 
a Statute and outside Common Law when no title ahd no con- 
tract will be shaken. No person can complain and no general 
course of dealing can be altered by the remedying of a mis- 
take. For over 80 years, Roman Catholics have been unlaw- 
fully restricted in the disposal of their property. ‘That seems 


to me no reason why the restrictions should continue to be’ 


imposed.” In the same case Lord Birkenhead said -__“ If 
there were in fact an unbroken line of authorities dating back 
300 years then it would have been a matter for grave discus- 
sion whether the house in accordance with well-recognised 
principles would consent to break the chain. The authori- 
ties, however, are only uniform in result. Some depend upon 
Statutes, some on principle that no religion othe’ than that 
by law established can be recognised and protected by the 
Courts while others depend upon misunderstanding of ancient 
decisions.” In these circumstances, he felt free to lay down 
and enforce hig own conclusion. The principle on 
which the construction of old Statutes is upheld is 
thus stated by Lord Campbell in 19 L. J. Q. B. 279 :—“ For 
them there would be no safety or liberty if it could be success- 
fully contended that all lawyers and statesmen (in the case of 
the latter by not leaving the words unrepealed) have been 
mistaken for centuries as to the true meaning of an old Act 
of Parliament.” See (1908) A.C. 1. Or as Lord 
Watson said in L. R. 5 H. L. 304: If we find 
a uniform interpretatiof of Statute upon a question 
materially affecting property and perpetually recur- 
ring and which has been adhered to without interruption, it 
woyld be impossible for us to introduce the precedent of dis- 
regawding the, interpfetation. Disagreeing with that would 
merely be shaking rights and titles which had been founded 
through so many years upon the conviction that that interpre- 
tation is the legal proper one and one which will be least de- 


parted from.” If there are ambiguous expressions in an Act 
- passed a “long time ago, it is legitimate to refer to 
the construttion put upon those expressions throughout a long 
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course of years by the ynanimous consent of all the parties 
interested as evidencing what must presumably have been the 
intention of the Legislature at that remote period. As said 
in k.-R. 3 P. C. 605 though neither contrary practice nor 
disuse can repeal the positive enactment of a Statute a contem- 
poraneous and confinuous usage is of the greatest efficacy in 
law for determining the true construction of obscurely worded 
rules. Before, however resort can properly be had to this what 
has been called contemporanea expositio it is essential to show 
that the interpretation relied upon has been distinct and has 
been substantially uniform.” (1916) 2 A. C. 439, per Lord 
Haldane. These considerations obviously have no applica- 
tion to modern Statutes. In the absence of considerations 
above referred to, the House of Lords has, in several cases, 
interfered with the construction put upon Statutes for a very 
long ‘time. l 
A distinction is also made between a construction in 
favour of the Crown and against it. Soin (1922) 2 A. C. 
27 it is said :—“ Where a decision which limits the right of 
the Crown has long been unquestioned far more practical 
weight attaches to this consideration of lapse of time than 
:£ the decision were the other way. Decisions in favour of 
the Crown may often go unchallenged naf because their 
correctness is generally recognised but because no private per- 
son can face the cost of disputing them.” In (1915) A. C. 
1100, their Lordships of the Privy Council overruled a course 
of decisions in Ceylon extending over 44 years as regards the 
construction of an ordinance requiring writing for partnership 
agreements. Say their Lordships, “Tf the parties choose 
to disregard so ordinary and so simple a formality as the 
ordinance requires, there is no hardship in leaving them to 
take the consequences, nor is it wh every case sound to mis- 
construe a Statute for fear that in particular instances some 
hardship may result. ” oe 


e 

A further question that often arises is as to how far pre- 
cedents in any department of law remain useful or authorita- 
tive after the passing of Statutes in respect of them. In the 
case of codifying Statutes, this is what Lord Herschell says 
and that is the accepted view :—" T think the proper course 
`s in the first instance to examine the language of the, Statute, 
to ask what is its natural meaning, uninfluenced by anf consi- 


derations derived from the previous state of the law and not > 
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to ‘start with inquiry how the law previously stood and “then : 
assuring that it was probably intended to leave tt unaltered, 
to see if the words of the enactment will bear an interpreta- 
tion in conformity with the view. If a Statute intended to 
embody i in a code a particular branch of the law is to be treat- 
ed in this fashion, it appears to me thdt its utility will be 
almost entirely destroyed and the very object with which it 
was enacted will be frustrated. The purpose of such a 
Statute surely was that on the point specifically dealt with by 
it, the law should be ascertained by interpreting the language 
used instead of as before, by roaming over a vast number of 
authorities in order to discover what the law was extracting 
it by minute critical examination of the prior decisions depend- 
ent upon a knowledge of the exact effect even of an obsolete 
proceeding such as a demurrer to evidence.” “But,” added 
his Lordship, “I am, of course, far from asserting 
that resort may never be had to the previous state 
of the law for the purpose of aiding in the con- 
struction of the provisions of the Code. If, for example, 
a provision be of doubtful import, such resort would be per- 
fedtly legitimate. Or again, if in a Code of Negotiable 
Instruments, words be found which have previously acquired 
a technical meanjng or been used in a sense other than their 
ordinary one in relation to such instruments, the same inter- 
pretation might be well put upon them in the Code.”’ In the 
case of the Indian Codes which are admittedly based upon 
the English Law, the relevant point of time at which the state 
of the law in England is to be investigated is the law as it 
was interpreted at the time of the passing of these Codes and 
not the law as it has been subsequently interpreted. -The 
rule above enunciated as to the use of antecedent law does not 
apply to merely amending and consolidating Statutes in which 
case the previous state of the law is a legitimate background 
for the Statute and must influence its construction. So also 
where the Statute is re-enacted in identical terms or in similar 
terms - decisions on the prior Statute would be strictly relevant. 


[need hardly say that the overruling of a case is not like 
the repealing of a Statute though there is some attempt made 
in America to assimilate the two. The effect of the over- 
ruling is ngt to alter the law but only to declare that the law 
was. always otherwise in the language of Blackstone, not to 
declare the law laid down by a decision to be bad law but that 


rm er Sy, 


PART XII. | @THE MADRAS LAW JOURNAL. TE 

k was never law (see 48 €. 300 P. C.). Where the over- 

ruling of the previous decision is due to the incorporation 

of any custom that has since grown (where such a thing is 

possible) ‘tthe.case is one of alteration of law and would bear 

ə close resemblance to repeal of Statutes. It sometimes be- 
comes a question, as in the case of Statutes, whether the over- 
ruling of a Case has the effect of reviving the case which had 
been overruled by it. The answer would depend upon the 
ratio of the new decision, whether it amounts to a re-afirming 
of the principle of the old decision or the substitution of 
a principle at variance with the pane of the former deci- 
sion. . 


Many of the considerations which weigh with Courts 
when they are called upon to overrule a case are of value when 
the question is whether a precedent which is of the persuasive 
kind should be followed. The special knowledge or experience 
of the Court which passed the decision or made the observa- 
tion, the approval the decision had at the hands of the pro- 
fession and the text-writers, the length of time that has 
elapsed since the judgment has been rendered, the fact that 
the judgment is supported by sound reasoning, the likelihood 
of the statement of the law having been accepted and acted 
upon in the country, the number of cases in whfch the decision 
has been followed, the nature of the question involved, e. g.; 
a, general rule of property or contract,—all these are consi- 
derations that incline a Court to follow a ruling which is cited 
to it. The weighing between various persuasive precedents 
is an every-day occurrence in America where there are nume 
rous States with independent system of Courts and, though in 
a less degree, here in India where the various High Courts 
deal with the judgments of each other more on the footing of 
persuasive precedents than of authoritative precedent’. — 


The vice of the law based upon precedents is that it is 
left to the “ casual exigencies of litigation to determine” what 
parts of it should be filled up and what left incomplete and 
when.” A case may have been wrongly decided. The 
party may not be rich enough to take the case in appeal or 
for a hundred othér reasons, the case may not go to the 
Appellate Court for along time. And when a point is finally 
raised before the Court of Appeal, it might be too låte to 
interfere with the decision. Although in theory, fhe growth 
of law by precedents is natural, in practice it makes law un- 
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systematic and leads to the growth of many an excrescence on 
the body of the law which mars its beauty and erfection. 
The whole process is thus beautifully described by Bryce in his 
Studies of Jurisprudence. “Observe how the Englfsh System 
works, ” he says, ‘a decision is given perhaps hastily or by æ 
weak Court which in a little while especially after other similar 
cases have arisen is felt to be unsound. ” There is a general 
wish to get rid of it but it is hard to do so. People have begun 
to act on the strength of it, it has found its way into the text- 
books; inferior or even possibly co-ordinate Courts have fol- 
lowed it; conveyances and agreements have been drawn on the 
assumption that it is good law. The longer it stands the greater 
its weight yet the plainer its unsoundness. Cautious practi- 
tioners fear to rely on it because they think, it may some day be 
overruled yet as they cannot tell when or whether that will hap- 
pen they dare not disregard it. Thus the law becomes uncertain 
but also needlessly complex and involved. So later Judges 
feeling the unsoundness of the principle which this mischievous 
case has established, endeavour to narrow it down as far as 
possible and surround it by a set of limitations and exceptions 
which confuse the subject and perplex the student. The 
matter may have one of three ultimate issues. Either lapse 
of time and tle unwilling acquiescence of Judges put its 
authority beyond dispute. As Mr. J. W. Smith says of a 
famous old case, Dumper’s case, “The profession have 
always wondered Dumper’s case but it is now only 
too firmly settled to be questioned in a Court” or 
else after a while, the point is carried to a Court 
of higher rank which has the courage to overrule 
the erroneous decision and resettle the law on a better basis or 
possibly though this rarely occurs, a statute is passed declaring 
the law in an opposite sense to that unlucky decision. But 
it may be long before the second solution is found partly be- 
cause, Judges are chary of disturbing what they find, holding 
that it is better that the law should be certain than that it 
shéuld be retional "and fearing to pull up some of the wheat 
of good cases with the tare of the bad case, partly because, 
it will be good while before a litigant appears willing to incur 
the expense of carrying the point to the higher and more costly 
tribpral., The third solution is even less to be relied upon 
for the legislature is busy and cares very little about the theore- 


tical perfection of the law. Even when the bad decision is got 
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rid of” a considerable measure of harm is found to have been 
done. The authority of the other cognate decisions might be 
impaired and shaken. It was at one time thought that all 
these *evile could be got rid of by codifying the law but the 
„extravagant expectations formed of them have not been Justi- 
fied and’as a result thtre is a little enthusiasm left for codifica- 
tion now. «Although recently there has been codification as 
to law of property in England under the guiding care of Lord 
Birkenhead which it is claimed has simplified conveyancing 
very considerably, but the necessity felt for the amending 
Statute even before the Statute has come into force shows 
the difficulties in the way of successful codification. 


SUMMARY OF ENGLISH CASES., 


CLOVER CLAYTON AND Company LTD. v. HESSLER AND 
Co., (1925) 1 K. B.T. 

Practice__Third party proceedings_A pplicability__Claims 
for indemnity and contribution Marine insurance__Insures 
if can be added. 

Third party procedure is limited to claims for indemnity 
or contribution and in a claim by a firm of, ship repairers 
against certain persons who ordered repairs to be done, insur- 
ers who have underwritten a policy insuring the defendants 
against the loss which gives occasion to the plaintiffs’ claim can- 
not be joined as third parties. 


PHIPPS AND COMPANY, LTD. v. Rogers, (1925) 1 K. B.14. 

Landlord and tenant Notice to quit__Clear and unambt- 

guous__Burden of resolving questions of law thrown on tenant 
Notice invalid__Months__Lunar or calendar. 

The landlord of certain premises gave his tenant notice 
to quit “ on the earliest day the tenancy could be legally termi- 
nated by valid notice to quit ” and the agreement of tenancy 
provided for three months’ previous notice. Weld by the 
majority of the Court of Appeal (Scrutton, L. J. dissenting) 
the notice was invalid as it placed the duty on the tenant to 
determine questions of law as to when the tenancy could be 
legally determined, as to what would be a valid notice tọ quit 
and as to whether “ months” referred to were lunar or cålen- 


dar. i 
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Held also per curiam the expression “ months ”*under 
the" Common Law means lunar months unless the ¢ontrary IS 
indicated by the contest, by statutory provision or by recogniz- e 
ed exceptions. e % 


Per Bankes, L. J._It is not necessary that a DoE to quit®, 
should be clear and unambiguous in its expressed terms pro- 
vided it can be rendered clear and unambiguous By the appli- 
cation of the maxim 14 certum est quod certum reddi potest. 


eo eS e 


WILcocK v. PINTO AND CoMPANY, (1925) 1 K. B. 30. 


Income-tax Non-resident person Trade within the 
United Kingdom What amounts to. Assessment in the name 
of agent_When allowed. 


An Egyptian firm carrying on business at Alexandria did 
business in England through one X. The firm used to send 
instructions to X that they had so much to sell and that he 
may sell it at or above a named price, the discretion being left 
to him to choose the buyer ; or X would obtain orders which 
he would send to Alexandria, and the firm would authorize 
him to accept the order or refuse it. Whenever contracts 
were entered into, the firm would draw upon the buyer’s bank 
in England a bfil for the price and then discount it with their 
own bank in Egypt, who would then send it forward with the 
bill of lading attached and present it to the buyer’s bank in 
England. On a question arising, whether the firm was liable 
to income-tax, held, reversing the decision of Rowlatt, J., in 
(1924) 1 K. B. 304, the firm was exercising a trade in England 
and was therefore chargeable | to income-tax in the name of 
their agent X. 


Per Scrutton, L. J.e The question whether a person exer- 
cises a trade is a question of fact. One important matter to 
which Courts attach’ importance is where the contract was 
made’; other matters are where the goods are delivered and 
the price paid. €ase-law discussed. 

THE Kine v. JAMES ST. ALBAN PAUL, (1925) 
1K. B. 77. 

,erininal Law Habitual offender_Sentence of pre- 
ventive detentjon__Discretion of Court Prevention of 
Crimes Act, S. 10 (1). 
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“Even where in convicting a person of a substantive offence 
the jury és of opinion he is a habitual criminal, the Court has 
to exercise a discretion as to whether a sentence of preventive 
detention should.be passed. The Court must be of opinion 
that by reason of his criminal habits and mode of life it is 
expedient for the protection of the public that the offender 
should be kept in detention for a lengthened period of years. 





—_ 


ATTORNEY-GENERAL v. AVELINO ARAMAYO AND Co., 
(1925) 1 K. B. 86. 

Jurisdiction Submission to__Income-tax_Special Com- 
missioners Appeal from decision. If can afterwards contend 
ihat Commissioners had no jurisdiction English Company, 
foreign board and local agents Assessment in the name of 
agent. 


An English Company was formed to work mines in a 
foreign country. The actual mining operations were carried 
on by a board in that country and the minerals sold in England 
through a firm of agents. The Company applied to be assessed 
to income-tax by ‘the Special Commissioners, who thereupon 
made an assessment on the foreign Board in the name of the 
English firm of agents. The firm of agents appealed against 
the assessment and failing there applied fr a special case 
being stated. Held, they could not after having invoked the 
jurisdiction of the Commissioners in the matter of appeal and 
‘stating a case be heard to say that there was no jurisdiction 
‘1 them to assess at all. The case is analogous to a foreigner 
who is not amenable to the jurisdiction of the English Courts 
not being allowed to object to the jurisdiction if he has volun- 
tarily submitted to it by appearance without protest. 

There is ‘no power to assesg to income-tax the foreign 
Board, which was the agent of the English Company, in the 
name of its English firm of agents. e 

BOSWELL v. CRUCIBLE STEEL COMPANY, (1925) r K. 
B. 119. -° . 

Landlord and tenant__Covenants in lease“ Landlord's 
fixtures” What are. 

A “fixture,” when used in connection with a house, means 
something which has been affixed to the freehold as 4ccessory 
to the house. It does not include thingsewhich were made 
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part of the house itself in the course of its construction. “Tand- 
lord’s fixtures ” covers all those chattels which have been SO 
affixed by way of addition to the original structure, and were 
so afized either by the landlord, or, if by the tenant, under 
circumstances in which they were not removable by him. 





HAMBROOK v. STOKES BROTHERS, (1925) 1 K. B. 141. 

Negligence Nervous shock__Fear of injury to child__ 
Remoteness of damage Estent of duty. ° 

The servant of the defendant left a motor-car at the top 
of an incline unattended and without stopping the engine. The 
cair started off and paced down the incline at a furious speed. 
A mother, who a few moments before had seen one of her 
children off to school down the incline, saw the car rushing and 
on account of her anxiety and fear suffered a serious nervous 
shock, as a result of which she died. In an action by the husband 
for compensation, held by the majority of the Court of Appeal 
(Sargent, L. J. dissenting) there was no remoteness of damage, 
and the fact that the shock was brought about by fear of her 
child’s safety and not her own did not disentitle the plaintiff 
to damages. Case-law on responsibility for causing nervous 
shock reviewed. . 





Sasson (Marie) v. Sasson (Maurice), 94 L. J. (P. C) 
13 : (1924) A. C. 1007. 

Marriage__Dissolution of _Non-Chrisiian British sub- 
jects__Divorce by proper tribunal_Recognition of British 
Court. 

A Jewish husband and wife, who were British 
subjects residing at Alexandria were granted a dis- 
solution of marriage in” accordance with Jewish Law 
by the Great Rabbinate at Alexandria. Subsequently 
one of, them sued in a British Court for a declara- 
tion that the divorce was effectual to dissolve the marriage. 
Helds though ethe British Court itself had no jurisdiction to 
dissolve the marriage, it has jurisdiction to declare rights and 
is bound to acknowledge the validity of a decree good accord- 
ing to the religious law of the non-Christian subject. Thus 
though stalak” is not a ground which would be good by Eng- 
lish Law, British Courts have often given effect to Mahomedan 


e divorces. . 
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e 
In re, A DEBTOR : PETITIONING CREDITORS, Ex parte 
94 L. JS Ch. 42. i 
Bankruptcy Assignment for the benefit of creditors— 
. e . e . ) yu 
Acquiescence and recognition of deed_..Non-assenting credi- 
tors if. can treat as act of bankruptcy. 


A person who was in involved circumstances agreed with 
his creditors to pay them in full by instalments and appointed 
a committee to supervise his business. | His subsequent busi- 
ness also failed and he -thereby incurred some new 
debts. The old debtors thereupon insisted on his 
executing a deed of assignment in favour of his creditors 
and this he did. He simultaneously sent to all creditors, in- 
cluding the new ones, a circular letter with a form of assent. 
One of the new creditors was a Company, and its Director at- 
tended the office of the trustee under the assignment, made an 
unqualified request to be included in the committee, attended 
a meeting on invitation, and took part in the discussions. Subse- 
quently the Company petitioned for a receiving order, relying 
on the execution of the assignment deed as an act of bank- 
ruptcy. Held, the Company by the conduct of its Director had 
recognised the assignment deed to such an extent as to pre- 
clude them from relying on its execution as an act of 
bankruptcy. j 


Brown v. LEECH, 94 L. J. K. B. 48. 


Bastardy_Wife living apart from husband. Proof of 
mon-access__Evidence of wife Admissibility. 

In proceedings instituted to prove that a certain child 
was a bastard, neither spouse can give evidence of non-access 
in any Court. The fact of non-access must be found on 
other evidence, and if the only evtdence of non-access is that 
of the wife, any order based on that 1g bad. 


In re, BEIRNSTEIN : BARNETT v. BEIRNSTEIN, "(192 5) 
1 Ch. 12 : 94 L. J. (Ch.) $ á 


Sale Vendors lien Mortgage Difference between. 


There is an essential distinction between a mortgage and 
a vendor’s lien: the former is a security upon real or personal 


property foir the payment of a debt or for the performance of , 


an engagement, created by contract between the parties; where- 
as the latter is a charge arising by operation of law. No doubt 


é 
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a vendor’s lien is incident to a contract between the parties, but 
the contract to which it is incident is not a contract ĉonstitut- 
ing the relationship of mortgagor and mortgagee,byt a contract 
constituting the relationship of vendor and purchase” “Un- 
paid purchase money owing to a vendor cannot properly be 
called money secured to him on mortgage, though by virtue 
of the lien the same remedies are open. ° 


BERNERS v. FLEMING, (1925) 1 Ch. 39. ` 


Vendor and purchaser Specific performance__Difference 
betweem parties as to construction of contract of sale. Court 
agreeing with purchaser's view__Effect on vendor's suit. 
The vendor and purchaser of a building differed on the 
construction to be put on the contract to sell and as a result 
the sale was not completed. The vendor sued for specific 
performance, but the Court agreed with the construction put 
upon it by the purchaser whereupon the vendor claimed speci- 
fic performance in accordance with that construction. Held, 
as the plaintiff was not at all times willing to carry out the 
contract as construed by the Court, his action must fail. 


In re, Nevifte : NEVILLE v. First GARDEN City, LTD., 
(1925) 1 Ch. 44. 

Will__Construction_ I forgive all debts owing to me” 
—If includes mortgages and amounts secured by loan stock. 


The estate of a testator consisted of Government securi- 
ties, redeemable debentures, debenture stock in companies, 
mortgages, charges, amounts secured on loan stock and loans 
made to friends and employees for starting them in business. 
A codicil to his will contained the clause “ I forgive all debts 
owing to me.” On a question arising whether the mortgage 
debts and amounts secured on loan stock fell within the clause 
in the codicil, held the word ‘‘ debts ” must be construed not 
in ttsdegal senge but rtstrictedly ; that the expression “forgive” 
introduced a personal note and a distinction must be drawn 
between investments and moneys owing to him in a personal 
capacity. Hence the items of loan stock and mortgages were 
not released. 


e . ' a . . 
The meaning, of a word is relative to the circumstances 
and occasion and date on which the word is used. 


t 
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@ 
- In re, OLDHAM : HADWEN v. MYLES, (1925) 1 Ch.,75. 

Will” Husband and wife. Identical wills_Property to 
go to the other on death__Identical alternative provtsions__ 
Fresh will -by survivor changing alternative provistons__ 

e Validity, of. . 

A husband and wife made wills in the same form under 
an agreement. Under the wills of each, the other was to 
get the property absolutely for life and thereafter certain pro- 
visions wese made as to how the estate was to devolve. These 
provisions were the same in both the wills. The husband died 
first and under his will the wife took his properties. She re- 
married, and made a new will under which she disposed of 
her properties in a manner entirely different from that under 
the mutual wills. On the question arising whether she had 
power to do so, held, under the circumstances in which the 
mutual wills were executed, a Court cannot infer any implied 
trust preventing the wife’s absolute powers of disposition and 
hence the new will was valid. 





RAWLINSON v. AMES, (1925) 1 Ch. 96. 
Part-performance__Doctrine of Agreement to lease— 
Oral contract. Suit for specific performance. , 


In pursuance of an oral contract to lease, the landlord 
commenced a series of alterations in the lease premises and 
during the progress of alterations, the lessee visited the pre- 
mises, and made suggestions which were all carried out by the 
landlord. Subsequently the lessee refused to carry out the con- 
tract and when the landlord sued for specific performance, the 
lessee pleaded the Statute of Frauds. Held, the various altera- 
tions carried out by the landlord at the request and as per 
directions of the lessee amounted to part performance and the 
defendant could not plead the Statute of Frauds. The basis 
and scope of the equitable doctrine of part performance dis- 
cussed with reference to case-law. j 


EDWARDS v. PORTER, (1925) A. C. I. 

Husband and wife. Money lent to wife. False represen- 
tation to lender that she was authorised by husband to borrow 
__Liability of husband__Tort connected with contract_,Ciom- 
mon Law rule and exception__Married Women’s “Property 
Act, 1882. Effect of. 2 


K 
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A married woman made false and fraudulent representa- 
tions that her husband was in need of money and had authoris- 
ed her to borrow. Money so lent, she applied for her own 
use. An action was brought by the lender against both the 
husband and wife for damages for false and fraudulent, repre- 
sentation. Held, affirming the decision of the Court of 
Appeal in (1923) 2 K. B. 538 the husband was not liable. 


The Earl of Birkenhead and Viscount Cave based their 
decision on the ground that the effect of the Married Women's 
Property Act, 1882, was to do away with the common law rule 
as to the husband’s liability for the wife’s torts. The other 
members of the House (Viscount Finlay, Lord Atkinson and 
Lord Sumner) held contra on that point, but as the money was 
obtained under the fraudulent misrepresentation that the hus- 
band had authorised the wife to borrow, the tort was so inti- 
mately connected with the contract as to be part of the same 
transaction and hence the exception to the common law rule 
applied and the husband was not liable. Case-law reviewed. 





SUTHERLAND v. STOPES, (1925) A. C. 47. 

Libel_ Rolled up plea” —Exact scope of Justification 
— Allegations of fact and expression of opinion Verdict on— 
Effect. 


What is known as the “rolled up plea” in an action of 
defamation is really not a mixed plea of justification and fair 
comment, but a plea of fair comment only. The expression 
is really a misnomer based on a misconception of the nature 
of the plea. The averment in such a plea that the facts were 
truly stated is merely to lay the necessary basis for the defence 
on the ground of fair comment. Nature and effect of plea 
explained with reference to case-law. 

In an action for “defamation, the finding of the jury was 
that the words complained of were true in substance and in 
fact, but that they were not fair comment. Held (by Lord 
Shaw and Lord Carson) the finding on the plea of justifica- 
tion was enough to entail a dismissal of the action. 

Where the allegations complained of consist partly of 
statement of facts and partly of opinion, and the plea is one 
of jusfification, the proper question which ought to be left to 
the jury is whether the comments as well as the averments of 
fact were true. The breadth of such a plea considered, 


f 


PART XIN AHE MADRAS LAW JOURNAL. $i 


° Warp v. Laverty, (1925) A. C. 101. 


Guardian and ward Religious education of infants_— 
Directions of deceased | aiher Welfare of chtldren__Conflict 
between Considerations determining_Separation of mem- 
bers of family. ° 

A person belonging to the Roman Catholic Church 
married a lady who was prior to the marriage a Presbyterian. 
Shortly before the marriage she became a Roman Catholic. 
Thore Were three children by the marriage. The husband took 
to drink and ceased to care for the family, whereupon the wife 
with the children went to her father’s house, became a Presby- 
terian again and remained there till her death. The husband 
died first leaving a will which contained a direction that the 
children should be brought up in the Roman Catholic faith. 
After the wife’s death, the paternal relations of the children 
applied for a writ of habeas corpus and wanted to take the 
children from their maternal relations who were all Presbyters, 
and who were bringing up the children in that faith. The 
eldest of the children, aged 11, had acquired strong Presby- 
terian leanings, while the others were too young to have any 
religious faith. Hield, though the wishes of the father would 
gencrally prevail, it is the welfarc of the chi dren which ought 
to be the paramount consideration. It would be dangerous to 
unsettle the convictions of the eldest child, and the life of the 
father not being such as to entitle him to be called “a good 
and honest father’? the balance of convenience was not to 
remove her from the custody of the maternal relations. As 
regards the younger children, no question of religious convic- 
tions arose, but it was not proper to separate them from their 
elder sister or bring them up in a different faith, The wel- 
fare of the children should preva even over the wishes of 


the father. 





RUSSIAN COMMERCIAL AND INDUSTRIAL BANK v. COMP- 
Torr D’EscomptTe Dr MULHOUSE, (1925) A. ©. 112. 

Banker__Foreigm bank and English branch__Borrowtng 
of money by English branch after depositing bonds as secur- 
ity Payment of money—Sutt for recovery of bonds —De- 
fence that foreign bank had ceased and. that,the branch mana- 
ger could not sue—tIf open__Estoppel. e 
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. The manager of the English branch of a Russian Bank . 
under directions from the Head Office borrowed nionty on the 
deposit of certain bonds as security. Some years later the 
branch manager paid off the sums due which were acceptell by 
the creditor, but as the latter refused to return the security, an 
action was brought by the manager in the name of the Russian 
Bank for return of the bonds. The defendant pleaded that 
as the Russian Bank had ceased to exist, the branch manager 
had no authority to bring the action. Held, (1) the defence 
was not open, but the proper course to adopt would have 
been to move the Court at an early stage to strike out the 
name of the Bank as plaintiff ; and (2) having accepted the 
money due, the defendant was estopped from disputing the 
authority of the branch manager. 





In re ALLOTT : HANMER v. ALLOTT, (1924) 2 Ch. 498. 


Perpetuities_Will_Annuity to daughter and then to 
her husband__Family arrangemeni Powers of lease Life 
of surviving husband contemplated__Power void. 


By means of a will, the testator directed the trustees 
appointed thereunder to pay annuities for life to his daughters 
and after the dgath of the daughters to their husbands (if 
any) for life. After the death of the testator, a family 
arrangement was entered into in which the daughters were 
parties, according to which power of leasing the estate for 
periods not exceeding 99 years was given to the lessees and 
the trusts under the will were incorporated in the same. Held, 
as the power of leasing is exercisable at any time during the 
life of the surviving husband of a daughter, who will not 
necessarily be a person who was alive at the time of the family 
arrangement, it was one ewhich would be capable of being 
exercised so as to create a new interest in the land for the first 
time after the perpetuity period had expired and hence was 
void as*being contrary to the rule of perpetuities. 

“Per W arrington, L. J. :_If a power of this sort which 
is “inserted in a settlement is capable of being put an end to or 
of itself comes to an end with the determination of the trusts 
within a period not affected by the rule against perpetuities, 
then the power is good although there are no express words 
limitieg it$ execution to such period. 

e 
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e Contempt of Couri.—One very salutary principle has 


cmerged from the judgment in Rex v. Editor and Publishers 
of the “ Evening News” ; Ex parte Hobbs (Times, 11th 
instant), and that is to the effect that it is undesirable that a 
Judge in charging the grand jury should express any opinion 
whatever as to the guilt or otherwise of a prisoner against 
whom an indictment is to be preferred. On the other hand, 
the Court‘pointed out that there was no objection if the Judge 
merely intimated that the grand jury might on the evidence 
return a true bill. -It was one thing to say that on the evi- 
dence which the witnesses for the prosecution would give be- 
tore the grand jury a prima facte case would be made out, 
and that on such evidence the jury might find a true bill ; but 
it was a very different thing to say that the accused in the 
opinion of the Judge was guilty and in fact ought to be found 
guilty by the petty jury. In the concluding words of his 
charge to the grand jury, the learned Recorder said :—“ All 
you have to do is to see whether there is a bill against Hobbs, 
and probably it will not take you very much time to say that 
there is.” The Court pointed out that that would have been 
a sufficient and satisfactory way of dealing with the whole 
matter, without any other reference to the case at all. But 
unfortunately the Recorder appears to have gone further. 


— The Law Journal, 14th February, 1925, p. 134- 
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The Privilege of Reporis.—So far as the above case deals 
with substantive law, it is interesting, inasmuch as it de- 
cided that fair and accurate reports of proceedings before a 
grand jury are privileged. The Lord Chief Justice pointed 
out that it was now much too late in the day to argue that 
a newspaper was not entitled to print aereport of a charge to 
the grand jury, and that it was within the knowledge of every 
one that such reports were published. As regards Rex wv. 
Fisher, (1811) 2 Camp. 563, which was cited by counsel 
appearing in support of the rule as an authority for the pro- 
position that it is libellous to publish a preliminary examina- 
tion taken ex pante before a Magistrate, it is to be observed 
that that case can no longer be regarded as an authority jn view 
of such later cases as the well-known cases of “Us v. 


Hayes, (1878) 3 C. P. D. 319, Lewis v. Levy, E. B.& E. 537, 
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where it was held that reports of proceedings bę- 
fore a Magistrate did not lose their privilege. byè reason of 
the fact that the proceedings were not final, and Rex v. Gray, 
10 Cox, 185, which decided that reports of proceedings at 
the preliminary investigation at a Police Court, which results 
ed in a committal, were also privilegetl On this point 
reference might usefully be made to Fraser on. Libel and 
Slander (sth Edn.), at p. 203, where the learned author 
says :—' Having regard to the case of Usill v. Hayes, (1878) 
3 C. P. D. 319, it is now clear law. although it as at one 
time doubted_that reports of ex parte proceedings also 
obtain a qualified privilege, whether such proceedings result 
in the discharge by the Magistrate of the party charged as 
in Curry v. Walter, (1796) 1 B. & P. 525 and Lewis v. Levy, 
(ubi supra) or not.” One cannot but agree with the 
decision arrived at by the Court in Rex v. Editor and Publisher 
of the “Evening News” ; Ex parte Hobbs, (Times, 11th inst.) 
that “ it would not be right to punish a newspaper for report- 
ing a charge where the real sting of the criticism is to be 
directed against the charge itself. ” 

—The Law Journal, 14th February, 1925, p. 134. 
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Free Leg& Advice for the Poor. The Home Secretary 
makes an interesting announcement as to an enquiry he is con- 
ducting into the means of effecting a regular dispensation of 
advice in their affairs to that class of the community which so 
often needs it, but can so rarely afford to pay for it. An 
illustration of the want is occasionally seen in the public appli- 
cation to a local Court made by some poor person in distress ; 
and the Home Secretary’s proposal, so far as it is yet defined, 
is to enlist the services of the Magistrates and to establish 
their availability for consultation at regular times and outside 
Court hours. Witheut in any way criticising such a scheme, 
it may, be questioned whether the possibility has yet been fully 
explored of obtaining such gratuitous services from the legal 
profession Pe Here and there already exist organisations for 
achieving this purpose, and the development of the system, 
upon a very much wider and more ambitious scale, might well 
be feasible if initiated from so authoritative a quarter. . Per- 
sons without the means to pay for them may already obtain 
the Best services of the most competent and reputed surgeons 
and physicians, and it is part of the routine and honour of the 
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medical profession that this should be so. But the more 
eminent Qurtsel and solicitors are very far from being so 
* accessible. „And why ? Because they have never been ask- 
ed to remder themselves available ; at any rate, there exist 
. "no sort of legal “ hospitals,” nor has any national movement 
been promoted to fofind them. Time enough to suspect the 
profession of a lack of philanthropy when a call has been 
made upon it to which it could make a practical response | A 
review of the energy which is devoted by lawyers, from the 
greatest to the least, to unpaid services and to administrative 
work in charitable organisations, suggests that the necessary 
services are easily available. But experience also shows that 
some deliberate and carefully-contrived organisation is essen- 
tial if gratuitous legal aid is to be thus made available to those 
who really need it. 
—The Law Journal, 14th February, 1925, p. 136. 
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The Bankruptcy Report. The report of the Bankruptcy 
Committee has now been issued. The Committee was ap- 
pointed as a Departmental Committee by Mr. Sidney Webb, 
the then President of the Board of Trade, in June of last 
year, “ to consider and report what amendments of the Bank- 
ruptcy Act, 1914, recent experience has showaA to be desirable, 
more particularly in regard to the provision for the discovery 
and punishment: of offences. ” The : Chairman was 
Mr. E. W. Hansell. In accordance with the terms of the 
reference, the report is mainly concerned with offences against 
the Bankruptcy Law, and numerous suggestions are made for 
the amendment of the Act of 1914 in this respect. The 
chief are that the various acts and defaults of a debtor, which 
are criminal offences if done within six months of the presenta- 
tion of a bankruptcy petition, shalf be made offences if done 
within 12 months ; and, subject to cestain qualifications, that 
failure to keep proper books of account shall be an offence 
on a first bankruptcy, and not, as now, only on a second ; and 
that Courts of Summary Jurisdiction shall haye powe» to 
inflict up to 12 months’ imprisonment, instead of only six 
months as at present. Probably this last recommendation 
gives too much power to such Courts. There is also an 
important suggestion that in the case of every bankrupt the 
Court should review his conduct and pronounce ‘on His dis- 
charge as soon as practicable after the trustee has been re- 
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leased, so that the status of the debtor may be known. "And. 
it is'interesting to note that the Committee conbidêred the 
nature of “ fraudulent preference,” held by thg Courts to 
depend on the dominant motive in the debtor's mind "Isee 
Sharp v. Jackson, (1899) A. C. 419), and considered whe- 
ther it ought not to depend on the effect of the act. But, 
notwithstanding the practical difficulty in deciding on intention 
and the frequent litigation on the subject, the Committee de- 
cided not to recommend any change. 

— The Law Journal, 21st February, 1925, p. 158. 
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Medicine and the Law. More than once in recent days 
Lord Hewart has given us cause to reflect that, great as the 
gain was to the English Bench from his promotion to be Lord 
Chief Justice, the loss to public life was perhaps greater still. 
His speech at last Saturday’s dinner, on the occasion of the 
Hunterian Festival of the Royal College of Surgeons of 
England, combined the most delicate humour with the most 
profound erudition and was a perfect example of its parti- 
cular type of oratory. The intimate alliance between the 
medical and the legal professions, notwithstanding that ever- 
present casus belli as to the true definition of “ insanity, ” is a 
matter upon whi@h we have often dwelt ; and it was a happy 
incident that, to a distinguished company, including some 
notable lawyers, Lord Hewart should have been selected as 
the chief speaker and gave his best. It must at once be added 
that the reply of Sir John Bland-Sutton, President of the 
College, was of equal point and merit. Indeed, the occasion 
is one not readily to be forgotten ; its value is doubled by 
the fact that it happened in the interval between the hearing, 
by the Court of Criminal Appeal, of the case of Rex v. Bate- 
mari and the giving of the considered judgment which is in 
prospect. The issue øf this case, a charge of criminal negli- 
gence amounting to manslaughter in a doctor’s treatment of 
a patient, has already been decided by the quashing of the 
convection and the discharge of the appellant. But the ex- 
position of the true principles of law applicable to the case 
is postponed. No doubt we shall have occasion to refer to 
them later. | Meanwhile it is inevitable to note with the 
highest satisfaction that Medicine and the Law are so inti- 
mately’ co-operating in their devotion to the cause of humanity. 

-The Law Journal, 21st February, 1925, p. 158. 
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REMINISCENCES OF THE BAR* 


BY 
Sır P. S. SIVASWAMI AIYAR. 


(Continued from Vol. XLVII, page 66.) 


I now come to Sir Bhashyam Aiyangar’s great rival at the 
bar, Sir S. Subramania Aiyar, then Mr. Subramania Aiyar. 
Mr. Subramania Aiyar came to Madras in the year 1885. 
He had been enrolledin the year 1869, but he was prac- 
tising in Madura till 1885. His reputation, however, pre- 
ceded him to Madras as perhaps the ablest lawyer-advocate 
in the mofussil. For a lawyer in the mofussil, it 
requires very considerable effort to keep himself fully in 
touch with law for the simple reason that the Judges before 
whom the practitioners have to appear do not care very much 
for law. But Mr. Subramania Aiyar had managed to keep 
himself fully abreast of all legal literature and when he came 
to Madras he came not as one ill-equipped for fight against 
leaders here, but as one who had been trained and improved by 
his practice in the mofussil. As an advocate his reputation had 
certainly spread to all the southern districts and I am not 
sure if he was not known to the people of the Telugu districts 
also. The immediate reason for hẹ transfer to Madras was 
his appointment as a member of the locgl Legislative Council. 
I have been told by the late Mr. C. R. Pattabhirama Aiyar 
that when first appointed to the Legislative Council Mr. Sub- 
ramania Aiyar had no intention to transfer himself to Madras 
but only to visit Madras on occasions, and that he asked 
Mr. Pattabhirama Aiyar to spare him a room in 
his house when he came to Madras. However, 
latterly he changed his mind and settled here in 1885. “From 
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the moment he settled in Madras to the day ‘he left 
the bar in 1895 (when he was appointed Judge off the death 
of Sir T. Muthuswami Aiyar) his career here was one of 
distinguished success just as it had been in Madusa ahd the 
adjoining districts. From the moment of Sir Subramania | 
Aiyar’s arrival Rajah T. Rama Rao lost*his position of promi- 

nence. He had been one of the leaders of the dar and was 
a rival of Sir Bhashyam Aiyangar, but after Sir S. Subramania 
Aiyar’s arrival the two great rivals at the bar were 
Sir Subramania Aiyar and Sir Bhashyam ° Aiyangar. 
They generally appeared against each other and occasionally 
clients who could afford to have a syndicate of lawyers on 
their side, like rich Nattukottai Chetties and Zemindars, 
arranged to engage both on their side so as to leave no oppor- 
tunity to their opponents of engaging either. As a lawyer 
Sir Subramania Aiyar’s reputation was inferior only to that of 
Sir Bhashyam Aiyangar. He had a remarkable memory for 
case-law and he could give you the volume and the page and 
the name of the case. As an advocate, he was one of the 
most remarkable men that I have ever seen, and a man of 
extraordinarily quick perception.I spoke to you on the last occa- 
sion about the time taken by Sir Bhashyam Aiyangar in going 
through the pleadings, how slowly and carefully he went 
through every fine of the pleadings and other references in the 
case. The time that Sir Bhashyam Atyangar took was of 
course not wasted but he was a very slow and careful 
reader. With Sir Subramania Aiyar it was quite different. 
You may give him a record of 500 pages or 1,000 pages ; he 
would go through it with extraordinary rapidity, a rapidity 
which was quite consistent with his remembering all the leading 
facts of the case. He was a man of extraordinary rapidity 
in reading and of great quickness of apprehension. He mar- 
shalled his facts ia and put them before the Judges in 
the most effective and telling way. It was often a pleasure 
to coptrast the two great rivals and their methods. Sir 
Bhashyam Aiyangar was exceedingly careful in his preparation, 
took a lot af time°’and when he appeared in Court, was very 
slow, measured, guarded in his utterance and never committed 
himself to a single statement of fact or law which he might 
have occasion afterwards to retract, and sometimes was so 
slow and measured as even to give rise to a little impatience 
on the part of his hearers. Sir Subramania Aiyar, on the 
other hand, was an extremely rapid speaker, His words 
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came” im a torrent. A man of highly emotional 
nature, he ‘was a gifted speaker, one of those "few 
men to whom eloquence came naturally, not as a result of any 
preptration, © Nobody who heard Sir Subramania Aiyar 
s speak would ever suppose that his eloquence was the result 
of any’consumption °of midnight oil. Another great ad- 
vantage heehad was an excellent knowledge of human nature 
which was due to two or three circumstances, partly to his 
long practice in the mofussil and his conduct of original suits 
which bréught him in contact with all descriptions of characters 
in the witness-box and in the persons of his clients and partly 
- also to the fact that he had the faculty of sympathy and 
imagination. If you want to judge of a person’s character 
aright you must, to a large extent, be able to put yourself in 
his position which means imagination. In arguing 
questions of evidence he had no superior at all, nor in the pre- 
sentation of facts. It was only in arguments on pure ques- 
tions of law that Sir Bhashyam Aiyangar could be said to be 
his superior and it was only he who could be said to be his 
superior. There used to be numerous occasions when Sir 
Subramania Alyar’s eloquence found opportunities for display. 
There was one case which made a very indelible impression 
upon my mind, the case of a Mahant of Tirupati, against 
whom a criminal prosecution had been launched. There was an 
application for removing the flag-staff of the temple and as- 
certaining whether a large quantity of gold coins and other 
treasure which had been buried under the flag- 
staff at the time when he was put in pos- 
session had or had not been misappropriated 
by the Mahant. There was no denying the fact that there 
was treasure put in there at the foot of the flag-staff when it 
was erected. The question was whether it had not been re- 
moved. Naturally the Mahant who was defended by Mr. 
Norton resisted the application with all*his might. He invoked 
the religious sanctity of the flag-staff and he appealed to the 
Court to avoid a sacrilege which would, ring throughout the 
orthodox world and he advanced every possible argument 
against digging up the site of the flag-staff. Mr. Norton went 
on for over three hours. It was in the old High Court before 
the Chief Justice Sir Arthur Collins and another Judge. Sir 
Subramania Aiyar’s turn then came. He was them acting 
Government Pleader. He spoke for less than an hour but 
the effect was electric. All Mr. Norton’s arguments . were 
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smashed completely within that short space of less than an 
hour. He wound his magnificent speech, a speech of real 
eloquence with that well-known saying “Fiat justitia , ruat 
caelum?’ which means as you know, ‘Let justice be 
done even though the heavens fall. ’ He asked whether the’, 
Judges would allow it to be said” that Justice should 
fail because a flag-staff was going to fall. {ft was one 
of the best speeches I have ever heard from him, compact, con- 
densed, and full of vigour and eloquence, just like bjm. That 
was of course only one of the occasions. There have been 
several occasions when he used to speak like that. A man, 
of a highly emotional nature and high-strung nerves, he could 
easily work himself up on any subject which appealed to his 
feelings. As an advocate in the conduct of his case he was ex- 
ceedingly fair, fair to his opponents and fair to the Bench be- 
fore which he appeared and he recognised the obligations which 
forensic ethics lays upon all practitioners. He was never in the 
habit of bullying people or brow-beating his opponents or try- 
ing to prevent them from getting a hearing. He was one 
of those men who, as they grow older get mellower and mellow- 
er and whose nature becomes more and more pleasant. 
His ideal of conduct rose day by day. He was one of those 
men who have glways before their mind’s eye the very highest 
ideals of professional ethics associated with the traditions 
of the English bar, and every day he consciously 
made an effort to rectify any little imperfection he might detect 
in himself to rise from a lower self to a higher self and to 
follow the very highest standards of conduct. It was he that 
first introduced, if I remember right, the practice in the Vakils’ 
Section of the bar of paying a fee to persons whom you might 
ask to appear for you in your absence in the 
conduct of your case. Before his days there was no settled 
Practice in that respect. If a senior vaki| wanted to go else- 
where and handed ovér his case to a junior, he seldom thought 
of paying his junior. In fact it may be said it was non- 
existent before him and as to paying any other persons who 
might appeat on your behalf that was,a matter between the 
client and the other vakil who might be engaged or it may be 
that the client might require the vakil he originally engaged 
to refund some portion of the fee, but it was all a matter for 
arrangement between the vakil and the client. It was Sir 
Subramania Aiyar who introduced the practice of paying a 
: portion of his fee to any junior to whom the case was entrusted 
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by him during his absence and he found means and opportuni- 
ties of entouraging many a junior whom he considered promis- 
ing in this manner. I might mention one other characteristic 
of Sir Subramania Aiyar and that was his sweet reasonableness. 
There was no man who was more freely open to conviction, 
who was ready to listen to anybody fully and then make up 
his mind. * He was incapable of any harsh or unkind senti- 
ment or word against any one. 


Among those who belonged to my set were the late Mr. 
V. Krishnaswami Aiyar, Mr. P. R. Sundara Aiyar and Mr. 
T. R. Ramachandra Aiyar. Mr. T. R. Ramachandra 
Aiyar is the only one alive. Mr. K. Naraina Rao was also 
of the same ‘set but he died a year or two ago. As regards the 
influence exercised by Sir Bhashyam Aiyangar and Sir Subra- 
mania Aiyar upon the new generation, the influence of Sir 
Bhashyam Aiyangar was more marked than that of Sir Subra- 
mania Aiyar. It is unnecessary to go into the question why 
it was so. But there it was. Sir Subramania Atyar did not 
exercise the same influence upon moulding the ideals and 
methods of the next generation. What appealed to the set 
was the great thoroughness, circumspection and devotion to 
law which characterised Sir Bhashyam Aiyangar and it set the 
tone to all young men who joined the bar ein my time and 
certainly to all of us who were settled in Mylapore, so 


much so that the late Mr. Anandacharlu used to make com- 


plaints in a good-humoured way against our having been 
Bhashyamised. Sir Bhashyam Aiyangar had a magnetic 
influence over all the young vakils there, so that 
the observation was not without foundation. We had a Vakils’ 
Association in the eighties. The first Secretary was,1 think, Mr. 
S. Gopalachari who afterwards became a Subordinate Judge 
and then a District Judge. We was succeeded by Mr. 
K. P. Sankara Menon. He died as a High Court Judge in 
Trivandram. Between 1885 and 1889 the Society began to 
languish. It had hardly even a local habitation in tĦe High 
Court. We succeeded in getting a room eventually in the 
old High Court, but a change for the better bégan when the 
secretaryship devolved on the late Mr. Krishnaswami Atyar. 
He brought all the energy of his personality to bear upon the 
work of the Association and it began a vigorous career under 
his initiative towards the end of the eighties. One of the first 
things that was done by the Vakils’ Association was, small per- 
haps though it may appear to you, the introduction of the 
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practice of Vakils wearing gowns. That was due tê the 
initfative of the Vakils’ Association. The circumsfances that 
led to it were these : If the Vakils wanted to enter any Court ° 
—the Sessions Court or any other Court_they ‘were 
turned out by the Court-keeper because he did not know who « : 
was who. We felt it a great grievancé. We wanted some 
means of recognition by which we might pass any dragon of a 
Court-keeper. That was one of the reasons which prompted 
us to ask for the introduction of the practice of wearing gowns. 
Of course I do not say that that was the sole reasor® There 
were more substantia] reasons. We wanted recognition of 
our status, because whether in the matter of general education 
and attainments or in the matter of legal qualifications we felt 
we were not a whit inferior to the other section of the bar 
which considered itself to be solely and pre-eminently entitled 
to be called ‘the bar.’ We thought we had as much right 
to a recognition and to similar privileges in the way of vest- 
ments as the barristers. It was fortunate that we had then 
en the bench Sir Arthur Collins, the old Chief Justice, and 
Mr. Justice Parker, who was a Civilian Judge. Sir Arthur 
Collins, whatever his other defects or deficiencies, was not 
obsessed by any special love of his own branch of the bar. He 
liked to treat the vakils and barristers equally and impartial- 
ly. So, thanks*to him, we got the privilege. I am sure you 
all appreciate the advantages of that privilege which your pre- 
decessors secured. 


Another event that relates to the bar is connected with 
the history of legal journalism. The Madras Law J ourmal 
was brought into existence in the year 1891. The men who 
took the chief initiative in starting it were Mr. Salem Rama- 
swami Mudaliar, Sir C. Sankaran Nair, Mr. V. Krishnaswami 
Aiyar and Mr. P. R. Sundara Aiyar. They were the original 
four editors of the Madras Law Journal. Even before that 
time Madras had led the way in legal journalism. The Indian 
Jørist had been started long before and had been run by Mr. 
Scharlich who was the first Barrister-at-Law and the 
Chief Presidency Magistrate in Madras. After the Indian 
Jurist came to an end the Madras Jurist was started. That was 
conducted by Mr. Nelson, a distinguished member of the Civil 
Service. He conducted the Madras Jurist for some time and 
it dfed within a few years after the Madras Law Journal 

* came into existence. No other presidency had any legal 
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journdl to boast of and we may therefore fairly claim the cre- 
dit of ha¥ing been the first in the field of legal journalism. 
e Mr. Salem, Ramaswami Mudaliar died in 1892. Sir 
C. Sdnkaran Nair retired in 1893. I joined it in 1893 and 
vit has continued ever since and I believe it continues to flourish. 
The Calcutta Weekly Notes was started years after we entered 
the field. I think it was in 1896 or 1897 that the Calcutta 
Weekly Notes was started. They applied to me for all 
information as to what journals we were taking and exchanging 
and a number of other things. And years after the Calcutta 
Weekly Notes came the Allahabad Law Journal. Since that 
date numerous other law journals have sprung up. But the cre- 
dit of being pioneers in the field of lega] journalism belongs to 
this presidency and the credit of having conducted the longest- 
lived periodical belongs to the Vakils of Madras. 

I may pass on to mention another institution. I 
am perhaps applying too great a name when I call it an insti- 
tution. It was quite an informa] affair that we used to have 
in those early days but it was certainly a most valuable gather- 
ing and contributed not a little to the advancement in legal 
knowledge of those who joined it.We had a sort of an informal 
debating society for law. Once a week we used to meet in 
Sir Subramania Aiyar’s house every Saturday at 11 o'clock. It 
was not a debating society with any special organisation or to 
which anybody who paid a fee could claim admission. It was 
confined only to a few. The members were Sir Subramania 
Aiyar, Sir Bhashyam Atyangar, Mr. T. Subba Rao, Mr. 
V. Krishnaswami Aiyar, Mr. P. R. Sundara Atyar, Mr. V. C. 
Desika Chariar, myself and probably two or three 
more. I do not think it comprised more 
than a dozen. What we did was, we discussed the important 
decisions in the Indian Law Reports. The four series were 
distributed among four of the juniors. We had to read the 
cases and propose for discussion such “decisions as were con- 
sidered questionable. We did not trouble ovrselves 
with any unimportant questions , or with déci- 
sions the soundness of which was not open to qifestion. ~ But 
any important questions as to which there was a doubt as to 
the correctness of the decision were brought up for discussion. 
The discussions were generally most edifying and helped to 
clarify ideas, and very often many of the results of those dis- 
cussions appeared in the Law Journal in one form or other. 
It was an institution of great value. It went on for about two 
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or three years and then shared the fate of other institutions of 
excellent intentions in this country. . 6 
I will now pass on to say a few words about some of the 


Judges then and the Judges that succeeded them. ° Sir Aerthur 


Collins joined about July, 1885. His reign lasted for the j 
long period of 14 years. He retired im 1899. One of his ° 


merits I have already referred to, i. e, hig impartial- 
ity between the different sections of the bar. He was a 
nice pleasant old gentleman in talk in private life. But in 
Court he put on an air of great dignity and very stiff-backed 
dignity irt which he was not a little helped by his fine physique 
and appearance. But when I refer to these two merits I 
think I have fairly exhausted his merits. As a lawyer he had 
very little equipment. He had been known to have had some 
criminal practice in England and there was a story related of 
him by Montague Williams in his Leaves of a Life. Collins 
wanted to put some questions before a Judge whose name I 
now forget and then the Judge said ‘I think you had better 
not put the question,’ Collins pressed again. Then the Judge 
repeated, ' Well, if you want to put the question I am quite 
willing, but you must take the risk.’ Then Collins at once 
withdrew his question and sat down. He knew whom he 
could place confidence in and he found out 
soon after “he came here that if he sat 
with Sir T. Muthuswami Aiyar he would be fairly safe. So 
he generally sat with Sir T. Muthuswami Aiyar. Sir T. Muthu- 
swami Aiyar used to dictate judgments and he used actually 
to take them down. The position of dictatorship had been 
acquired by Sir T. Muthuswami Aiyar on various grounds — 
his vastly superior knowledge of law, his vastly 
superior . natural abilities and his enormous experience 
in different spheres of judicial and executive work gave him a 
great advantage over all his colleagues so that they 
always treated his-eopinions with deference and were 
willing,to be guided by him. It was only long afterwards that 
one or two of the Judges began to kick against the pricks. 
Butefor the whole ‘of ten years during which I knew Sir 
T. Muthuswami Aiyar whenever he sat in a bench with another 
colleague, he used to dictate and that colleague used 
to write down whether he was senior or junior. In 
cases where Sir T. Muthuswami Aiyar reserved judgments he 
used “to Write himself. Sir Arthur would pretend to 
put in‘a- word here and there as if he also contributed some- 
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thing by way of discussion just as a Professor of Sanskrit in 
the Presidfncy College under whom I studied used to hdve 

e the translation and the original side by side on a sloping desk 
so that it could not be seen by the pupils and he used to give 
aut the meanings of the stanzas as if independently of the trans- 
“lation. “That was thé sort of artifice which Sir Collins often 
employed, and during all the fourteen years of his Chief 
Justiceship the number of judgments which he himself wrote 
could be counted on one’s fingers. Very few judgments were 
written by Rim__a most remarkable contrast to his gifted pre- 
decessor, Sir Charles Turner. You may probably by hunting 
the Reports for fourteen years find two or three Full Bench 
judgments which simply give the facts of the case and then 
state in the result ‘I agree with so and so.’ There 
was another trait of Sir Arthur Collins which may be mention- 
ed here. He was generally willing to allow any kind of argu- 
ment in civil cases and in criminal appeals. He had an idea, 
however, that criminal revisions ought to be discouraged and 
he started the practice and maintained it throughout 
his time as soon as a person got up and argued 
a criminal revision petition on behalf of the 
accused, Sir Arthur Collins would say “Mr. will 
you sit down or shall I give notice for enhancement of 
sentence ?’ This had a magical effect upon the person sup- 
porting the petition on behalf of the accused, for naturally 
people thought that it would be better not to run the risk of 
enhancement. They were rather content with the punish- 
ment already meted out to their clients. The same disposi- 
tion of hostile attitude to criminal revision petitions was main- 
tained by another Judge, but he did not threaten to enhance 
so often. But he simply would not listen. I will mention 
him later on. In civil work Sir Arthur generally sat with 
Sir T. Muthuswami Atyar in the more important cases and 
in the less important with Mr. Justice Parker who he knew 
would be quite safe especially in dealing with questions of,fact. 

` Mr. Parker had, of course, the civilian bent of mind and was 
quite a fair-minded man, a very fair specimen of a Civilian, 
Judge. Naturally he would convert every question of law 
into a question of fact and avoid a decision on the law just as 
with Sir Bhashyam Aiyangar the tendency was the other way, 
to convert every question of fact into a question of law, and 
if there was any room for introducing any question of law ànd 
disposing of the case upon that question without bothering 
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himself with questions of fact. Mr. “Parker 
was a good and patient Judge, but, as I said, with ah inveterate 
tendency to avoid questions of law, an attitude which, as you ° 
know, is very unsatisfactory to a junior practitionerewhé wants 
- to make a show of his knowledge of law or even to a seniog 
vakil who finds his points of law igndred. Mr. Shephard’ 
was another Judge. He was a Judge of very quick apprehen- 
sion__exceedingly quick. He would turn over pages with 
the eye of an eagle. You may go on arguing and he would 
refer to matters something like 20 pages or 50 pages off. He 
would light upon particular passages, upon whatever he wanted, 
with quick rapidity. But he had also the defects of his 
merits. While you were arguing something on the facts he 
would not be listening to you but would turn over the leaves 
and refer to something else 20 pages off. An extremely impa- 
tient’ Judge, he was very quick in following the arguments and 
was:a really good lawyer, but he was not known to be always 
sound. ‘This impatience was one of his most noted charac- 
teristics. Very often if you are arguing a first appeal on a 
question of evidence he would ask you ‘Very well, who is your 
best witness ? A. B. is your good witness. — Wo do not 
believe him. What is the good of going on with him ?’ 
Once we knew that defect we said ‘ All my witnesses are im- 
portant.’ So we used to avoid any answer which would 
sell us away. And he was a Judge in whose eyes 
it made no difference whether the question in dispute was one 
which affected property worth Rs. 100, or a lakh of rupees 
or the life of a person. He would treat all with. the same 
impartiality. But barring this impatience he was otherwise 
a very pleasant Judge. He never showed temper and the 
only thing that he did was to hustle. But hustling had a very 
perturbing effect on the practitioners, especially a young practi- 
tioner. There was another Judge, Mr. Justice Davies. He 
was the father of the present Principal of the Law College 
and no greater contrast can be conceived than that between 
the manners of the father and the manners of the son. You 
, h@ve in theson one of the pleasantest, nicest men we can meet, 
thoroughly good-humoured and genial. The father was 
very different. He was exceedingly rough in manners and he 
used very strong language and was very impatient. But he 
was 2 Judge who wanted to do justice. He did it in his own 
fashion. He was a conscientious Judge. As for the matter 
of that,.if you"care to examine the psychology of most of the 
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Judges? what they think of themselves, | am sure you will find 
that there fare very few who are not conscientious according 
. to their own lights and according to their own estimate. Mr. 
Justice Davies was anxious to do justice. There is no doubt 
about that, arid especially in criminal appeals. For instance, 
“in crimirtal appeals heehad an inveterate prejudice against the 
Police, and against the evidence for the prosecution. Of course 
persons who appeared for the accused might consider it a very 
fine and noble trait in a Judge that he should have a whole- 
some distrust of Police evidence. But it very often led to failure 
of justice. On the whole he was considered a good criminal 
Judge by appellants in criminal appeals, but as to criminal 
revisions and anything of that sort, nobody who had one 
wished it to go before him. He was dead against criminal 
revisions. | By some means or other he would simply refuse 
to listen, the same motive which weighed with Sir Arthur 
Collins. He would very often burst out into uncontrollable 
fury and you could hear his voice at the other end of the build- 
ing if he spoke in this Court. But it is strange how widely 
people's opinions differ. Civilians considered him the ables: 
Judge after Holloway,which I think a blasphemy for Holloway 
was undoubtedly one of the greatest lawyers among Civilians. 
Sir Arthur Collins was succeeded by Sir Charles Arnold White 
as Chief Justice. . He was a fine, pleasant and" good-natured 
Judge. He was soft. He wasa good Judge on the Original 
‘Side. His appreciation of evidence was good, but he was 
not a strong Judge. He was satisfactory so far as manners 
and his relationship to the bar were concerned. Upon the 
question as to whose fault it is that leads to a waste of judicial 
time, there have been two points of view, one taken by the 
Judges and one taken by the bar. The bar thinks that it 13 
the fault of the Judges and the Judges think that 
it is the bar that wastes time. I dare say such 
conflict of opinion still prevails and it ds not likely to dis- 
appear at any time. So far as the bar is concerned, they 
would always think that it is the fault of the Judges, and having 
been a member of the bar myself, I am" more disposede to, 
agree with the bar. At Simla I met Mr. (then Sir) Earle 
Richards who was then Law Member of the Viceregal Council. 
He had not then taken silk. I was talking to him about 
some of the occupants of the Bench here without any ex- 
cess of respect. He said ‘ Look here, I must confess that I share 
that wholesome contempt for the Bench which the junior bar 
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feels.’ The real state of things is this: If you 
‘see that the Judge understands and follows yout argument, 
and if he makes it clear that he understands, there you have. 
nothing further to urge and you.can be shut up at onte. So 
long as he has not been able to follow you or has not been able 
to make up his mind, you go on hammering at him inthe hope 
that by dint of constant repetition, you may wear him out or 
make an impression upon him. The Judges think that it is 
not due to their own slowness to grasp a point. They grasp 
‘it fairly enough, but it is the practitioner who is” constantly 
repeating and repeating, and if they shut up the practitioner, 
there is likely to be a howl in the periodicals and newspaper 
press. They think it better to put up with the lesser of the 
two evils and to allow him to go on. My own experience 
is that the fault lies withthe Bench. If a case were 
argued before able Judges, the case could be gone through in 
a fraction of the time which it takes before other Judges and 
you have the satisfaction that you have been heard and under- 
stood. We have known cases where, for instance, 
an admission list 10 pages long, containing nothing 
but wretched miscellaneous matter, would occupy 3 or 
4 days before a Judge, whereas before one of our 
really able Judges it could be finished within 4 o'clock 
or even earlier. This waste of time is, partly at any rate, 
due to the constitution of the personnel of the Bench. If 
Sir Arnold White was often slow in making up his mind, there 
was another Judge who erred on the opposite side and that was 
Mr. Boddam__very quick in making up his mind. Mr. Boddam 
was altogether a quick Judge. He was generally on the 
Original Side. He was a good cross-examiner, a good speaker, 
and possessed a beautiful, clear, ringing voice and was good 
at extempore judgments, But he had the knack of making 
up his mind long before he went through the case. He began 
the examination of the witness and put questions which favour- 
ed bjs own view and was greatly impatient towards questions 
which did not favour his view. He was not known for sound- 
nes of judgment. He was quick in judgment and 
resourceful. He found one way of preventing appeals against 
his judgment. It was found that a large percentage of ap- 
peals were successful against his judgments, and he refused 
to giye copies of his notes of evidence (and he was supported 
in that by Sir Arthur Collins) and enunciated the doctrine 
-that it was his private property. ‘It is my notes of evidence 
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and“you have no right to ask copies. You must take your 
own notes ‘and read them if you want before the Appellate 
Court.’ Of course it was done with the deliberate object of 
shutting out appeals against his judgments, but all the same it 
did not have that effect and unfortunately the number of ap- 
peals did not suffer S4ppreciably any decrease. Each party relied 
upon his own notes and the Judges upon the notes of the Judge 
in the Original Court. Altogether it took a much longer time 
and the result was often the reverse of satisfactory. 
Boddam’ was very quick, witty, full of humour and 
pleasantry but he had this unfortunate failing of 
making up his mind at too early a stage and 
taking an one-sided view and shaping the subsequent 
development of the case according to his own prepossessions. 
During the last few years that I remained in the bar there was 
a change for the better in many ways. The new genera- 
tion of Judges are men who generally are not wanting in 
patience and quite willing to listen and altogether more 
pleasant, and I understand also that they make no difference 
between one practitioner and another. Things are altogether 
much more agreeable for practitioners now, ‘I believe, than’ in 
my earlier days. 





SUMMARY OF ENGLISH CASES. 


SWAN v. SINCLAIR, (1925) A. C. 227. 


Easement__Right of way__A bandonment__Non-user and 
acquiescence in obstruction__If amounts to. 


The non-user of a right of way for upwards of fifty 
years, coupled with the fact that throughout that period the 
person having such right acquiesced in the continuance of 
obstruction across the roadway will bé good ground for infer- 
ring a release or abandonment of the easement. *(1924) 


1 Ch. 254 affirmed. . ; 





Owners OF S. S. MELANIE v. OWNERS OF S.S. SAN 
ONOFRE, (1925) A. C. 246. 
Shipping Salvage — Reward when payable— Tests of. 


. . e 
Per Lord Phillimore :—Success is necessary for a Salvage 
reward. Contributions to that success, or as it is sometimes 
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expressed, meritorious contributions to that success, give a 
title fo salvage reward. Services, however mefitorious, 
which do not contribute to the ultimate success, go not give 
a title to salvage reward. Services which rescueea vessel 
from one danger but end by leaving her in a position of as 
great or nearly as great danger though òf another kind, are 
held not to contribute to the ultimate success and doenot entitle 
to salvage reward. Wherever the service has been meri- 
torious, the Court leans towards supporting a claim for sal- 
vage. The mere fact that the claimant has brought the ship 
to a position or spot where the ultimate salvor has found her 
does not of itself show that the bringing to that spot was a 
contribution to the ultimate success. 


GLASBROOK BROTHERS, LTD. v. GLAMORGAN COUNTY 
COUNCIL, (1925) A. C. 270 : 94 L. J. K. B. 272. 

Contract Police protection Special services —A gree- 
ment to pay for—df legal Consideration Public policy. 


During a colliery strike, the Police informed the owner 
that arrangements had been made to maintain order and afford 
protection to those who continued in work, but the manager 
wanted that a strong Police force should be billeted on the 
premises. This the Police authorities agreed to do only on 
condition the manager agreed to pay specially for those 
services. The terms were accepted, but afterwards the 
manager refused to pay. Held, by a majority of the House 
of Lords (Lord Carson and Lord Blanesburgh dissenting) 
the agreement to pay was valid and it was not void for want 
of consideration or as being against public policy. (1924) 
1 K. B. 879 affirmed. 

Per Viscount Finlay :2_It is the duty of the Police to give 
adequate protection to all persons and to their property. In 
discharging this duty those in control of the Police must exer- 
cise their judgment as to the manner in which that protection 
should be afforded. e But if a particular person desires pro- 
tettion of a special sort, there is no ground of public policy 
which makes a charge for such services illegal. 


Per Lord Shaw: If under the particular circumstances, 
protectipn could be afforded only by means of a special force 
establfshed on the premises, no charge can be exacted from a 
private’ citizen for- the:performance of a public duty. 
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*Per Lord Carson :__Any attempt by a Police authority 
to extratt payment for services which fall within the*plain 
obligations of the Police should be firmly discountenanced by 
the ‘Courts. 


. . 

MUNICIPAL COUNCIL OF SYDNEY v. CAMPBELL, (1925) 
A. C. 338. 

Land acquisition Compulsory purchase Power to 
acquire given for particular purposes__Ulterior object. 

A body such as a Municipal Council which is authorized 
to take land compulsorily for certain specified purposes, will 
not be-permitted to exercise its powers for different purposes 
and if it attempts to do so, the Courts will interfere. Where 
proceedings of the Municipal Council, authorizing such an 
acquisition are attacked on the ground the purchase was for 
an ulterior purpose or object, the party impeaching it must 
prove the same. 


MUTUAL Lire INSURANCE COMPANY OF NEw YORK v. 
ONTARIO METAL Products Company, Lrp., (1925) A. C. 
344- . 

Life insurance Statements made by the insured In- 
accuracles Effect of. 


One of the guestions which a person who wished to insure 
his life had to answer in writing was to state the physicians 
who'had treated him or whom he had consulted during the 
preceding five years and the nature of the complaint. The 
insured,who had never been ill in bed, during that period was, 
however, working too hard and taking his business too seri- 
ously and used to take hypodermic injections as against his 
run-down condition ; but he did not state this fact or disclose 
the name of the practitioner who gave him the injections. 
Under the terms of the policy issued, no policy was to, be 
avoided by reason merely of any mistepresgntation er in- 
accuracy in a statement unless it was a misrepresentation of a 
fact, material to the contract. Held, it was a question of fact 
in each case whether, if the matters concealed or misrepresent- 
ed had been truly disclosed, they would, on a fair considera- 
tiom of the evidence, have influenced a reasonable insifrer to 
decline the risk or have stipulated for a higher premium. 
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MARTIN v. STOUT, (1925) A. C. 359. 


` Contnact__Breach of—Locality of breach__Contract to 

be performed outside country__Repudiation in England. 
Effect of. g? 

Where parties entered into a contragt to be performed 

in Egypt and one of them repudiated the contract by a cable 

from England, the breach took place in England and the 

Egyptian Court has no jurisdiction to entertain a suit for 
damages. ° 


Where a contract is to be performed'on a future day or 
is dependent on a contingency, and one of the parties to the 
contract repudiates it and shows by word or act that he does 
not intend to perform it the other party is entitled to sue him 
for breach of the contract without waiting for the arrival of 
the timè fixed for performance or the happening of the 
contingency on which the contract is dependent and is himself 
absolved from the further performance of his part of the 
contract. If he elects to do this, the contract is completely 
at an end, and the party in default is not entitled to an oppor- 
tunity to change his mind. But the repudiation of a contract 
by one of the parties to it does not of itself discharge the con- 
tract. It only gives to the other party the option of either 
treating the confract as at an end, or of waiting until the 
stipulated time has arrived or the contingency has happened. 





In re COHEN : Ex parte COHEN, (1924) 2 Ch. 516. 


Bankruptcy Practice Right of trustee to rely on admis- 
sions in affidavit filed by opposite party Fraudulent prefer- 
ence__Voluntary payment__Essentials of. 

Under the practice of the Bankruptcy Court, the trustee 
in bankruptcy cannot rely on admissions made in an affidavit 
fled by the opposite. pasty before the latter elects to make use 
of it at the hearing of the application. 

e The trustee in bankruptcy applied to set aside a certain 
paymitnt made by the bankrupt as a fraudulent preference. 
The evidence disclosed that the payment was made voluntarily 
without any pressure being exercised at a time when bankruptcy 
was imminent. Held, by the majority of the Court of 
Appeal (Pollock, M. R. dissenting) in the absence of any 
other Treason forthcoming tò explain the payment, the Court 
could infers it was a case of fraudulent preference. Under 
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S..44 f the Bankruptcy Act, 1914, the payment must have 

been madey a person unable to pay his debts as they fall due; 
e the payment must prefer, one creditor over others and the 

domin&nt motive for the payment must be a motive to prefer 

the particular creditor to whom the payment was made. Case- 
“law discussed. $ 


SLACK v. LEEDS INDUSTRIAL CO-OPERATIVE SOCIETY, LTD., 
(1924) 2 Ch. 475. 

Easement__Ancient lights Obstruction threatened — 
Slight interference with plaintifs rights_Compensation in 
damages. e . 

In an action for injunction and damages for obstruction 
of ancient lights the Court found there would be an infringe- 
ment of plaintiffs’ rights but that it was small in extent. Held 
though the general rule is that when a right is invaded, an in- 
junction will be granted, yet if the injury is small and capable 
of being estimated in money and compensated for by a money 
payment and at the same time it would be oppressive to 
the defendant to grant an injunction, then damages in lieu of 
injunction should be awarded. 





BRADFORD v. GAMMAN, (1925) 1 Ch. 132. 

Parinership__Covenant to pay debts and indemnify out- 
going partner No demand made for debts due If compul- 
sorily payable. 


A covenant in a partnership agreement to pay all the 
partnership debts and to indemnify an outgoing partner or 
the estate of a deceased partner agajnst debts and liabilities 
does not entitle such person to insist upon the immediate 
payment of debts for which no demand fer payment has been 
made ; the obligation to make good the indemnity by payment 

_and the right to enforce the covenant arises when the demande 


is made and not before. e ; 





In re, STANLEY AND COMPANY, LTD., (1925) 1 Ch. 148. 

Bankruptcy__Fraudulent preference_sSetiing aside of — 

Trustee if could recover payment from person preferred. 
. . 


Bankruptcy Act, 1914,8.44 (1). | A 
N 
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Where a transfer made by a bankrupt is challenged with- 
in three months of its date as being fraudulent and void, the 
statute not only contemplates the setting aside, of the same, 
but enables the trustee in bankruptcy to recover payment from 


the person actually preferred. (Cf. Provincial Insolvency, 


Act V of 1920, S. 54). 





BALDRY v. MARSHALL, (1925) 1 K. B. 260: 94 L. J. 
K. B. 208., 


Sale of goods__Purchase of motor-car__t.Demand for a 
comfortable car suitable for touring purposes__Implted con- 
dition as to fitness Express exclusion of warrenty Sale of 
Goods Act, S. 14 (corresponding to Ss. 114, 115, Indian Con- 
tract Act). 


A person who wanted to purchase a motor-car went to a 
firm which was specialising in Bugatti cars and told them he 
wanted a car which would be comfortable and suited for tour- 
ing purposes. They told him a Bugatti car would answer 
the requirements and sold him one, with a guarantee for 
twelve months against defects in manufacture but the 
guarantee “ expressly excluded any other guarantee or war- 
ranty.” . On trial the car was found unsuited for the pur- 
poses of the purchaser, whereupon he sued the firm for return 
of the purchase money. Held, there was an implied condi- 
tion in the contract as to the fitness of the car for a particular 
purpose, which condition was distinguishable from a warranty 
and was in no way excluded by the terms of the contract. The 
plaintiff was therefore entitled to recover the purchase money. 


Per Bankes, L. J.: The mere fact that an article sold 
is described in the contract by its trade name does not neces- 
sarily make the sale one under a trade name. The test to 
apply is, whether the buyer specified it under its trade name 
in such a way as to indicate that he was satisfied, rightly or 
_ wrongly, 4 would satisfy his purpose and that he was not 
" relying on the skill or judgment of the seller, however great 
it might be. 


Per Atkinson, L. J. -_If the buyer purchases the article 
in „reliance on the seller’s assurance that it will answer his 
purpose, the fact that it is described in the contract by its 
trade mame will not have the effect of excluding the condition, 
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. COMMERCIAL AND ESTATES COMPANY OF EGYPT, v. 
THE BOARD OF TRADE, (1925) 1 K. B. 271. 


International Law__Angary_Setzure of goods of 
yneutral by a Sovereign__Ltabtlity to pay compensation__H ow 
* enforced__Right of suit. 


The right of a belligerent to requisition the goods of 
neutrals found within its territory is known in International 
Law as the right of angary and involves an obligation to make 
full compensation for the same. The rights and obligations 
flowing from such an act are recognized by the municipal law. 
International usage would justify the Sovereign of the neutral 
owner in claiming on his behalf fair compensation if withheld, 
but this does not mean the owner of the goods is debarred 
from suing to enforce his rights. 





BRIGHTON COLLEGE v. MARRIOTT, (1925) 1 K. B. 312 : 
94 L. J. K. B. 250. 


Income-tax__Carrying on trade, profession or vocation 
__Company formed to carry on College Income to be 
applied solely for the institutton__Excess of receipts over ex- 
penditure— Liability to tax— Charity Exemption Income- 
tax Act, 1918, Sch. D. 


A limited Company was formed with the idea of running 
a College, and by the memorandum of association, the income 
was to be used solely for the purposes of the institution and 
no bonus or dividend was to be paid. There was a surplus 
of income received from fees after deducting expenses and 
part of it was used to pay off mortgage debts incurred in 
acquiring property for the College. Held, reversing the 
decision of Rowlatt, J. that the surplus was assessable to 
income-tax, as the Company must be deemed to be carrying 
on a trade, profession or vocation within the meaning of 
Sch. D of the Income-tax Act , 1918. å 


Per Pollock, M. R. : Charity, in its legal sense, com- 
prises trusts for the advancement of education, but the fact 
that profits when made were to be devoted solely to, the 
advancement of a charity, will not induce an exemption. 


Quaere : Whether the case of a school where eduratfon is 
paid for only in part by fees, the rest being defrayed out of 
trust funds stands on a different footing ? 
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o 
. ROWNTREE AND COMPANY, LTD. v. Curtiss (1925) 
1 K. B. 328. 


Income-tax__Deduction__Company__Setting apart sum 
to constitute a fund for invalids, etc. If money laid out fora, 
the purpose of tradeIncome-tax Act,*1918, Sch. D. 


A Company which earned large profits in @ particular 
year set apart a big sum of money and constituted it into a 
fund for supporting their invalid labourers. A trust was 
created and ordinarily it was only the income that was to be 
utilised for the said purpose. The Company claimed the 
amount to be treated as a deduction for purposes of income- 
tax. Held, the sum was not money laid out or expended for 
the purposes of trade, profession, employment or vocation, 
and as such no deduction was permissible with respect to it. 


Per Pollock, M. R.: Where once profits have been ascer- 
tained, the destination or use to which the same may be put 
does not alter their character. When a deduction ts claimed, 
the onus is on the subject to prove that the amount claimed 
as deduction was laid out for earning profits. 





HARTLAND v. DIGGINES, (1925) 1 K. B. 372. 


Income-tax__Company__Payment of salary to employees 
free of tax_Basis of assessment —Income-tax Act, 1918, 


Sch. E. 


A Company used to pay to the Income-tax authorities 
the tax payable on the salaries of their employees, but gave 
the latter their full pay without deducting the amount paid 
by them as income-tax. Held, in ascertaining the income of 
any of these employees,ethe amount paid by the Company as 
income-tax on his behalf should be taken into consideration. 
The fact that the payments were made voluntarily does not 
affect the question. (1924) 2 K. B. 168 affirmed. 


WHELAN v. HENNING, (1925) 1 K. B. 387. 


Income-tax__Shares in Ceylon__Dividends declared in 
prior years and tax paid thereon__Assessment on the basis of 
theepreceding three years’ average No dividend declared. 
Liabilitty__Basts of taxation__Income-tax Act, 1918, Sch. D, 
Case y, 'R.1. 
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A person resident in England owned a number of shares 
in Ceylon, which were yielding dividends and in respect of 
which income-tax was being paid. In the year in question, 
no dividends were declared, but still the Crown claimed to 
levy tax on the average income of the preceding three years 
under Sch. D, Case V of the Act. Held, in the case of an 
assessment’ falling under Sch. D, Case V, the liability to pay 
depends on the actual receipt of income during the year of 
assessmept and not on the source of income and hence there 
was no liability to pay income-tax when there was no income. 


(1921) 2 A. C. 222 followed. 


In re, MEREDITH : Davies v. Davies, 94 L. J. Ch. 87. 


Will. Beguest to son. Son predeceasing testator leaving 
children__Codicil reciting death and lapse of bequest_M1s- 
take of law New legacies to children_‘Contrary intention” 
_ Wills Act, S. 33 (corresponding to Indian Succession Act, 
S. 96). 

A testator by his will gave a share of his furniture to 
his son, a legacy of £100 and a share of his residuary estate. 
The son, however, predeceased the father. Whereupon, the 
latter made a codicil which recited the death of his son and 
the consequent lapse of what was given; to him under the 
will. He created some new legacies in favour of the children 
of his deceased son and in other respects left the will unaltered. 
Held, though under the law there was no lapse consequent on 
the son’s death, the recital of the fact of death and his belief 
in lapse, coupled with the fact that no provisions were made 
to prevent a lapse, amounted to a “contrary intention” within 
the meaning of S. 33 of the Wills Act (which corresponds 
to S. 96 of the Indian Succession Act). The legacies to the 
grandchildren were valid. : 


Rose AND FRANK Co. v. CROMPTON AND BROTHERS, LTD., 
94 L. J.K. B. 120. 

Contract. Agreement to be binding in honour Oushng 
of jurisdiction of Courts_If enforceable — Goods ordered 
and accepted__Legal consequences. 7%, 

A firm of merchants in the United States had been for a 
long time carrying on business with an English firmi. In 1913 
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they entered into a new arrangement including therein a third. 
party and towards the end of the document appeared the 

following clause : “ This arrangement is not entered into nor 

is this memorandum written, as a formal or legal agreement 
and shall not be subject to legal jurisdiction in the Law Courts 

either of the United States or England, “but it is only a defi- 

nite expression and record of the purpose and intention of the 

three parties concerned, to which they each honourably pledge 

themselves with the fullest confidence that it will be carried 

through with mutual loyalty and friendly co-operation.” Dis- 

putes subsequently arose and one of the parties brought an 

action to enforce his rights under the contract. Held by the 

House of Lords affirming the decision in (1923) 2 K. B. 261 

that the contract was one of honour only and unenforceable at 

law. 

But though the contract was not enforceable, if in pur- 
suance of it, goods had been ordered by one party and the 
order had been accepted by the other, the usual legal incidents 
would follow. 


Rex v. HARRIS, 94 L. J. K. B. 164. 

Criminal trial. Jury Plea of not guilty Indictmeni 
charging him with previous conviction. l 

Where a person has pleaded “ not guilty” to an indict- 
ment and is about to stand his trial, he ought not to be invited 
to plead to another indictment which recites a previous con- 
viction in the presence of those who, as jurors, will have to 
try him. 





INLAND REVENUE CoMMISSIONERS v. CORNISH MUTUAL 
ASSURANCE COMPANY, 94 L. J. K. B. 237. 

Corporation tax_Mutual insurance company No share- 
holders. Insurance limited to property of members I f car- 
ries on trade or business Finance Act (1920), Ss. 52, 5 <a 

- ‘A mutuat fire insurance company was incorporated under 
the Companies Act as a company limited by guarantee, but 
without any share capital. Its object was to insure the pro- 
perty of only its members. Its articles were substantially 
the same ag those of an ordinary commercial company except 
that they were silent as to profits and dividends, there being 
no shareholders. The income consisted of entrance fees and 
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. contributjons of members. Held, it was carrying on a trade 
or business ‘of insurance and was liable to pay Corporation 
profits tax., Case-law discussed. 


Thé fact that the mutual insurance company deals only 
with its own members does not lead to the conclusion it does 
not carry on any trade or business. 


THE Grit, 94 L. J. P. 6. 


Shipping__Defect in berth__Duty of wharfowner to give 
warning__Common Law duty. 


A wharfowner who makes no charge for the use of the 
wharf or the loading appliances thereon and takes no part in 
the work of loading but who derives profit by being paid for 
the carriage of goods to the wharf owes a duty under the 
Common Law to take reasonable care to see whether the berth, 
which is the essential part of the use of the wharf, is safe, and 
if it is not safe, and he has not taken such reasonable care, to 
warn the persons with whom he has dealings that he has not 
done so. 


- PARTINGTON v. PARTINGTON, (1925) P. 34. 


Divorce__Adultery of petitioner found in prior divorce 
proceedings Effect of Practice. 

In proceedings for divorce commenced by a husband, the 
co-respondent alleged that the petitioner himself had been 
guilty of various acts of adultery, which were the occasion of 
prior divorce proceedings between the parties concerned there- 
in and that the Court had found that he had committed adul- 
tery. Held, the decision in theeprior case would only be 
evidence against him but was not conclusive. 





In re, GRIFFIN : GRIFFIN v. ACKROYD, (1925) P. 38-° 

Probate. Party to action if can be appointed adminis tra- 
ior pendente lite. 

There is no absolute rule of law against appointing a 


party to an action propounding a will administrator pendente 
lite. It is not necessary that all parties should Consent to 
bd . 


such an appointment. i 
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THE Patupina, (1925) P. 40.. . 
Shipping —Collision Suit for damages Burden of 
proof__Presumption when arises. , 5 
In an action for damages due to collision the plaintiff must 
always show, in a case in which he complains of damage result- 
ing from negligence, that the negligence was the direct cause 
of the damage. Where there is an intérval be 
ween the alleged negligence and the resulting of 
, the damage, the onus is on him to prove also that the chain 
of causation connecting the damage with the negligence is 
complete. But in some cases of collision where damage 
follows immediately, unless it is proved that there is some 
other cause, a Court may presume that the damage was directly 
caused. by the: negligence causing the collision. 


CORRESPONDENCE. 
To 
THE EDITOR, 
THE Mapras Law Journat, 
MYLAPORE, MADRAS. 
SIR, a 


Would you or any of your readers kindly enlighten me fully on 
the points that I am going to submit to you in connection with the 
choosing of jurors in Sessions trials in the moffussil. ; 

1. In the District of Rangpur, to which I belong, there is a 
practice of obtaining persons happening to be present either in the Court 
premises or in the Court compound, to serve as jurors in Sessions trials 
in cases of deficiency of persons summoned as contemplated by S. 276, 
proviso (2) of the Code of Criminal Procedure. The practice pre- 
vailing here is to get any persén handy and put him into the jury-box 
without caring to ascertain whether the names of those persons appear 
on the jury list as prepared under S. 321 of the Criminal Procedure 
Code. The question that I propound for your consideration is whether 
such a course is permissible under proviso (2), S. 276, Criminal Pro- 
cedure Code, or whether that proviso requires that persons present in 
Court asked to make up a deficiency of jurors should also be persons on 
the jury list but who may not have been summoned to serve as jurors on 
that occasion. 

To"me*it seems that they should be persons already on the jury 
list. My reasons $re the following :— 
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, (8) S. 276, Criminal Procedure Code, enacts, in the first 
instance, that the “ jurors ehall be chosen by lot from the persons sum- 
moned to act as such, etc.” Then come the provisos, of which the 
second runs eas follows : “ In case of a deficiency of persons summoned, 
Athe number of jurors required may, with the leave of the Court, be 
chosen from such other ptrsons as may be present. ” 


Now it if a recognised rule of interpretation that a word is to be 
considered as used throughout a statute in the same sense, more specially 
should it be so when the same word is being used in an almost similar 
collocation in a single section of a statute. Granting this, the word 
“ persons” in the first part of S. 276 necessarily means “ persons ” 
already on the jury-list summoned under S. 326 of the Code of Criminal 
Procedure. The expression “such other persons, ” therefore, should 
mean persons already on the jury-list but not summoned for the trial— 
the word “other” meaning “other than summoned,” and the entire 
expression “ such other persons ” meaning “such persons as aforesaid, ” 
that is, persons on the list, the word “such” being referrable to the 
context as appearing in the first part of the section and the word “other” 
differentiating them by the single criterion of not being summoned. 


If this were not so, then, in my humble opinion, the words “ such 
other ” as qualifying “ persons,” would become meaningless surplusage, 
as there is no other conceivable context to which those words are refer- 
rable ; because if the Legislature intended that non-jurymen present 
in Court could make up the deficiency then obviously the language 
would have been different, for instance, “such persons as may be pre- 
sent and otherwise fit to serve as Jurors. ” 


S. 321, cls. (1) and (2), Criminal Procedure Code, seem to me 
to fortify my contention. These clauses clearly imply that there is 
such a thing as a due qualification for a juror, however small that 
qualification may be, S. 325 of the Code unmistakably indicates that 
whereas members of a special jury should possess superior qualification 
in respect of property, character or education, those of the common jury 
are to possess a measure of qualification, howêver small, in respect of 
these things ; and the only guarantee that the Code recognises of these 
qualifications being possessed by jurymen is the joint enquiry by tht 
Sessions Judge and the Collector, as required by S. 321°%of the Code.. 
The proper interpretation of S. 276, proviso (2) of the Code should 
therefore be this: that when a person already on the jury-list happens 
to be present in Court, the legal presumption of his fitness is already 
there and will be acted upon by the Court until that presympéion is 
displaced by a successful challenge to the polls as contemplated oe S. ae 
of the Code. ° 


O 
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In the making up, therefore, of a deficiency by pepsons present, 
the proviso only dispenses with the initial summoning ‘by a ‘preliminary 
lot (vide S. 326, Criminal Procedure Code) and dpes not dispense “ 
with any other legal requirement. oe 
The principles of natural justice appear also to be in, favour ae 
this interpretation. Ss. 312 to 327 provide for elaborate precautions 
against the jury turning out to be a body of men not fn every respect 
fit for the work with which the law entrusts them. In these circum- 
stances the Legislature could not possibly have permitted the springing 
as a surprise upon an accused person of every lounger in the Court 
premises as an eligible juryman knowing as we do the kind of persons 
„who ordinarily loiter about in Courts, a juryman thus picked out is 
more often than not, an undesirable person and yet the slovenly practice 
of the Rangpur Courts is to ask the Judge’s Nazir, whenever there is 
a deficiency, to go out into the Court compound and make a roving 
search in the Panwallaks’ shops for any stray loiterer in the clothes of 
‘a Bhadralog to come and serve as juror, and when such an item of 
mortality makes his appearance in Court, the accused are solemnly asked 
to deliver their challenges, if, any, as if the accused have a mental note 
of everything that can be said about every man in the street. 

I have not been able to find out any case-law directly bearing 
upon the scope and exact meaning of proviso (2) to S. 276, Criminal 
Procedure Code, but a reference to the corresponding English Law 
makes at least two things clear : 


Firstly,— (and here I am speaking subject to correction from such 
materials as are available to me here at mofussil)—Talesmen or, as they 
are more properly called, tales de circumstantibus, who are the English 
equivalents of the supplementary jurors as under S. 276, proviso (2) 
cannot be had at a trial at bar [vide Halsbury, Vol. XVIII, p. 253, 
footnote (a)] not on the trial of an indictment under the commission 
of Gaol Delivery and Oyes and Terminer (vide Burn’s Justices of the 
Peace, Vol. III, p. 970, 29th Edition). 


By the 6 Geo. IV}c. 50, S. 37 (Jury’s Act, 1825) Talesmen can, 
of course, be had before a Court of Assize and the words “ shall appoint 
$0 many of such othey able men of the county then present as shall make 

sup a full: jury ” as appearing in the statute have, of course, been inter- 
preted as seeming to point to persons whose names are or might be in 
the Jurors’ Book. [Vide Halsbury, Vol. XVIII, p. 253, foot- 
note (a)]. But the learned commentator does not appear to be sure 
of this interpretation and at the same time observes that “a custom to 
try by tales de cigcumstantibus in an inferior Court is bad because such 
would admit of trial by persons both “ profligate and unfit ” (Halsbury; 
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Vol. XVIII, p. 253). The net result of the above seems to be that 
although tite words “able men of the county present” might be held 
to include persons other than those on the jury-list this is a meaning 
which’ is net yet an absolutely decided meaning. The words of the 
Indian Statute [S. 276, proviso (2)] are, however, different as I have 
already pointed out and®it can be very well argued that the Indian 
Legislature although providing for tales did not intend to reproduce the 
English Statute in its entirety, but with the reservation that “ Tales” 
must be from persons who are on the jury-list. 


e 
I would, therefore, propound my first question as follows :— 


(a) Under S. 276, proviso (2) of the Code of Criminal Proce- 
dure, is it permissible, in order to make up the deficiency of jurymen, 
to requisition the services of persons present in Court whose names are 
not on the jury-list ? 


I have a second question to lay before you, namely, in whatever 
way my first question is answered, whether in the affirmative or nega- 
tive. What should be the proper method of bringing before the Court 
the supplementary jury as contemplated by S. 276, proviso (2) ? 


The method followed here is for the Court to take the initiative 
in the sense that without the application of either the prosecutor or the 
accused the Sessions Judge asks the Nazir to go into the Court com- 
pound and find out some persons to serve as jurors and these persons 
are brought up in about five minutes.' Is that a legal or a regular 
procedure for calling up these jurors ? 


The corresponding English Statute, 6 Geo. IV, S. 37, lays down 
that, “ Every such Court upon request made for the King by any one 
thereto authorised or assigned by the Court or on request made by 
the parties, plaintiff or demandant, defendant or tenant, in any action 
or suit, whether popular or Private, shall command the Sheriff or other 
Minister to whom the making of the return shall belong, to name and 
appoint, etc. ; and the Sheriff or othr Minister aforesaid shall at 
such command of the Court return such men duly qualified as shall be 
present or can be found to serve on the jury and shall add and annex 
their names to the former panel, etc. ” 


Thus in England Talesmen are brought up through the “same 
channel through which the original panel are returned, namely, through 
the Sherif’ or other Minister appointed on that behalf. ‘The reason 
for this rule can be gathered from the succeeding words of the Statute 
which makes it obligatory upon the Sheriff to return men duly qualified 
which implies an obligation upon him to make some sort of an énquiry 
into the fitness of the men whom he returns as T’alesmen. « 


° > . . 
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Is there any reason why the same rule should not ply here, 
namely, jurors under S. 276, proviso (2) be required to be returned 
by the District Magistrate on the analogy of S. 326, Criminal Proce- 
dure Code, by which persons drawn by lot in open Court are required 
to be summoned by the District Magistrate. 


. . . ý 
In view of the recognised fact that Talesmen are always more or 
less deceptive their return through the District Magistrate is only 
a necessary guarantee of their fitness. 


My second question is therefore this— ° 


“ In choosing jurymen under S. 276, proviso (2) is it permissible 
for the Court to ask the Nazir to bring up persons from the Court 
compound, or should the District Magistrate, who is charged with 
summoning jurors, under S. 326, be requested to name and appoint 
jurymen as under S. 276, proviso (2) ? 


And also, is it permissible for the Court to take the initiative him- 
self or should he require to be moved in that behalf by either the Pro- 
secutor or the accused, regard being had to the English Statute as also 
to the words “with the leave of the Court” in proviso (2), S. 276, 
Criminal Procedure Code ? 


I remain, 
Yours faithfully, 
RUNGPUR, | l BIDHURANJAN LAHIRI, 
14—4--25. 3 Vakil, High Court. 





JOTTINGS AND CUTTINGS. 


General Average. It is refreshing and encouraging to 
discover that our inability to appreciate the logic or morality 
of “ General Average ” is due not to our own ignorance or 
stupidity, but to the faults of the system itself. On Wednes- 
day, 11th February, Mr. C. H. Johnson, of the Thames and 
Mersey Marine Insufance Co., Ltd., read a paper, at a meet- 
ing of the Insurance Institute of Liverpool, dealing drastically 
with the subject, under the title : “ General Average : Aboli- 
tion, Interndtional Codification, or Reform?” Having ex- 
posed the demerits of the principle, by enumerating the in- 
creased variety of losses which, in modern developments, are 
all made good under General Average, he dealt with the 
practieal politics of abandoning the present system, and ex- 
pressed his ow preference for the suggestion first put for- 
ward in 1895 by Mr. Douglas Owen, that General Average 
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sacrifices should lie where they fall. He could see no such 
substantial objection, whether on the part of shipowners, 
shippers, or underwriters, as to outweigh the advantages which 
would accrue to all in the simplification of business. As to 
, international codification, Mr. Johnson was in favour of pro- 
ceeding ‘with deliberation and even hesitation. Codification 
is, as English lawyers especially will agree, dangerous machin- 
ery to employ. Of its charms many are superficial, and its 
effect is often to produce arbitrary rules difficult to adapt to 
the ever-changing requirements of trade and human affairs. 
He preferred to rely upon the existence of the York-Antwerp 
Rules, and upon the feasibility of their adaptation from time 
to time, as a means of attaining the international standards 
desired. In this context we note that the Executive Council 
of the International Law Association is already contemplating 
its agenda for the Marseilles Conference, to be held in Sep- 
tember, 1926, and the scope of its programme appears to be 
such as readily to include practical treatment of this important 
matter. 


__The Law Journal, February 21, 1925, p. 160. 


* * * ok * 


Protection of Foot Passengers._Within a few days of 
the decision of the Divisional Court as to sparks from steam 
rollers (Moss v. Christchurch R. D. C., to which we referred 
last week, Ante, p. 159), Avory, J. was called upon to try 
another uncommon accident case. In Blake v. Fulham Borough 
Council (Times, 12th inst.), a highway authority were repair- 
ing a highway, and their workmen were engaged in breaking 
up the existing concrete. They were driving into it a steel 
wedge, and a chip of some material or other flew into the eye 
of a passing boy. In his summing yp to the jury the learned 
Judge put the matter thus: “ The duty of the defendants in 
doing work on the road is to take reasonaBle precaution against 
injury to persons lawfully using the highway. What are 
reasonable precautions must depend on the experience of mart 
kind. Ought the defendants, as reasonable perséns, to have- 
foreseen the probability of danger arising if they did not take 
adequate precautions, as by the use of screens, to prevent 
chips of material from flying on to passers-by ? Evidence 
has been given that the authorities at Fulham have np record 
of any similar accident, and that the same pqsition exists at 
Westminster. But in both places it appears that thte autho- 
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rities have had experience of damage being dong to shops 
abutting on the footway by chips flying on the windows and 
breaking them. In Fulham they have adopted the practice ° 
of putting up canvas screens to protect the windows where 
there are shops abutting on the highway. If the defendants” 
have had experience that material flies from” 
the road on shop windows, ought it not to 
have occurred to them that chips may equally 
well fly into the faces of passers-by ? If you come to the 
conclusion that the defendants ought, as reasonable persons, 
to have foreseen such a possibility, you will be justified in 
saying that the defendants have been negligent in not taking 
precautions to prevent it.” The jury found for the plaintiff, 
awarding him over £1,300. In both these cases operations 
dangerous in the absence of precautions were being carried on, 
and in both the unexpected happened through a chain of un- 
toward circumstances. In the steam roller case there was 
evidence that spark arresters minimised the danger, but were 
not infallible. They were fitted in very few cases, and then 
only when specially requested. Drivers did not like them 
because they interfered with the draught. No doubt if there 
had been a spark arrested the decision would have gone the 
other way. In the chip case, there was evidence that eflect- 
ive steps were not only possible, but were in fact taken to pro- 
tect shop windows, and therefore should have been taken to 
protect passengers. In our view it is right that public bodies 
should be made to pay for injuries received by innocent per- 
sons, notwithstanding the fact that the work is being done 
for the public benefit and under statutory powers, unless it 
can be clearly shown that no known appliance or remedy exists 
for preventing the possibility of accident. 

— The Law Journal, February 28, 1925, p. 183. 


ak Fa ak Æ * 


Lord Birkenhead on Lord Somers, K. C.— Lord Birken- 
headin his “Epgglish Judges” in the Empire Review has 
„arrived thi8 month at Lord Chancellor Somers. There is 
too much of interest in the sketch for us to deal with it at pre- 
sent, but one point offers an interesting coincidence with what 
we have said above as to suing the Crown for breach of -con- 
tracts by, petition of right. For modern practice the availa- 
bility of a petition of right for this purpose was established in 
1874 by Thomas v. The Queen (L. R. 10 Q. B. 31), the judg- 


PART XVIL | THE MADRAS LAW JOURNAL. 117 


ment in which was delivered by Blackburn, J., on behalf of 
himself and* Quain and Archibald, JJ. Lord Birken- 

* head refers to this and points out that the judgment was based 
on the authority of The Bankers’ Case (14 How. St. Tr. 1). 

, An account of that case, which was one of great historical and 
legal interest, is given in L. R. 10 Q. B. at p. 39 et seq, and 
also by Lord Birkenhead ; the point relevant for the present 
purpose is that, while Lord Holt and Lord Somers, before 
whom (as well as many other Judges) it came in its various 
stages, differed in the result, yet both gave reasons justifying 
the use of a petition of right in cases of contract. With re- 
gard to the Crown Procedure Committee’s report, we under- 
stand that there have been statements in the Press as to what 
it will contain, but these, we believe, are unauthorised, and 
pending the publication of the report we make no comment on 
them. 


— The Law Journal, March 7, 1925, p. 210. 


a * ; * * * 


The Doctrine of Coercion —As the result of a case which 
attracted a considerable amount of attention at the time, it 
will be remembered that a Committee was appointed in 1922, 
with Mr. Justice Avory as Chairman, to consider the question 
of the ancient doctrine that a woman who commits a crime 
in the presence and under the coercion of her husband is not res- 
ponsible therefor, and that such coercion is presumed in law 
whenever a wife commits a crime other than murder or trea- 
son in her husband's presence. Mr. Justice Avory's Committee 
recommended the abolition both of the rule and of the pre- 
sumption, and that in this respect a married woman should be 
on the same footing as any other member of the public. The 
Criminal Justice Bill of 1923dealt wish the matter by proposing 
to abolish the presumption of coercion, leaving a wife to estab- 
lish coercion in fact if she could, and the Lord Chancellor, in re- 
sisting an amendment providing for the abolition of the whole 
doctrine, said that, whilst he was preparedsto recommend fhe 
abolition of the presumption, he was not prepared to adopt the 
whole recommendation of Mr. Justice Avory’s Committee. The 
clause in the 1923 Bill is reproduced in the Bill just introduced 
into the House of Commons, so that apparently it is still pro- 
posed to abolish only the presumption of coercion. e We are 
bound to say that it seems to us that, having regard to the pre- 
sent position of women in the State, there is no justification for 
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retaining the doctrine at all, and we think that women gcherally 
would be disposed to resent the suggestion that, in these days, 
they are capable of being coerced by their husbands into crime. : 
It is, to say the least, a little strange that a Government which 
on one day presents a Bill the Guardianship of Infants Bill ’ 
—reciting that Parliament has by tHe Sex Disqualification " 
(Removal) Act, 1919, and various other enactmants, “sought 
to establish an equality in law between the sexes, and that it 
is expedient that this principle should obtain with respect to ” 
the subject matter of the Bill, should, within a week or two, 
present another Bill dealing with the relations of husband and 
wife in a manner which suggests that a wife may be so much 
under the influence of her husband as to be liable to be coerced 
by him into crime which she would not otherwise commit. 


—The Law Journal, March 14, 1925, p. 234. 
* * * * * 


The Reporting of Unpleasant Cases. Something like a 
year ago an attempt was made in both Houses of Parliament 
to curb the reporting, in excessive detail, of “ Unpleasant 
Cases.” The project was also debated amongst leading re- 
presentatives of the newspaper world, but nothing came of it. 
Since then we have had two such exposures as render all which 
have gone before positively dull and even respectable in com- 
parison. We have now reached a point at which the most 
tolerant may justifiably moralise, and at which even the most 
broadminded must ask where, if anywhere, is the line going to 
be drawn ? The arguments are strong for maintaining the 
freedom of the Press, and equally,for keeping within the strict- 
est limits any system of trial in camera. On the other hand, it 
is clearly an intolerable state of affairs in which our daily 
newspaper, however carefully chosen, contains such matter 
that, often for days on end, it must not be left about where it 
may be read by any boy or girl for whose moral education we 
are responsible! A certain section of the Press has made 
an admirable effort to mitigate the evil, but it has achieved no 
suctess, and we are forced to the dismal conclusions that a 
people gets what Press it deserves and that our deserts are 
small. Probably the remedy lies neither with the Press nor 
with Parliament, and these widely-advertised scandals are but 
an acute illustration of the mischiefs resulting from a popular 
and “too easy tolerance. If such treatment was meted out to 
that small section of society which praduces these cases as nine 


PART XV Ir] rite MADRAS LAW JOURNAL. IIQ 


out of every ten decent-minded people think it deserves and 
wishes to goodness it might receive, it and its indecent antics 
would become unfashionable and not worth a newspaper’ s 
while to <eport at such length. And this, no doubt, is the 
` better way, but we notice that Sir Evelyn Cecil has reintro- 
duced hits Bill “ to regulate the publication of reports of judicial 
proceedings in such a manner as to prevent injury to public 
morals,’ and the Bill deserves, and will no doubt receive, 
sympathetic consideration. Meanwhile, the law on the sub- 
ject is to “be appreciated from the leading case of the Queen 
v. Hicklin (L. R. 3 Q. B. 361), an authority which was much 
referred to in last year’s debate upon this subject in the House 
of Lords. 
— Tke Law Journal, March 14, 1925, p. 234. 
xe * x x x 

Trials in Camera. The question of the publication in 
the popular Press of reports of matrimonial causes is, of 
course, different from that of. the jurisdiction of the Court 
to direct that a case shall be heard in camera. This was the 
subject of Lord Moulton’s famous dissenting judgment in the 
Full Court of Appeal in Scott v. Scott (1912, P. 241), a 
judgment which was upheld by the House of Lords (1913, 
A. C. 241). The result ultimately arrived at was that, in 
general, the High Court has no jurisdiction, even with the con- 
sent of the parties, to exclude the public from the hearing of 
suits save in certain cases necessary to secure the ends of justice. 
These are suits affecting wards of Court and lunatics where 
the jurisdiction is really of a domestic nature ; and suits in 
which publicity would destroy the subject matter in dispute, 
such as suits involving secret processes. These are particular 
and well-recognised cases. But the Court cannot act on a 
general jurisdiction to exclude the public whenever this seems 
to be required on grounds of decency. Such general juris- 
diction can only be exercised on the ground that publicity is 
incompatible with the attainment of justice : where to quote 
an instance given by Lord Haldane, C.e the evidence 1 ig of 
such a character that it would be impracticable to force an unt 
willing witness to give it in public ; though he only put this as 
a possible exception. It was, however, acted on in Moosbrugger 
V. Moosbrugger, (29 T. L. R. 658). The part which Lord 
Moulton took in securing the result in Scott v. Scott. fofms a an 

interesting episode in his son’s life of him. e 
—The Law Journal, March 14, 192%, p. 234. 

P 
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Creepers and Trespass.—lf any member of the leg§l pro- 
fession should héreafter be moved to write a book on the law 
relating to neighbours, the judgment of the Divisional Court 
in Simpson v. Weber (Times, 12th ult.) will no doubt find a 
place in the chapter devoted to the amenities of the back gar- " 
den. The action was for trespass ; afd it appeared that 
the defendant had a Virginia creeper in his gardenewhich grew 
up the side of the plaintiff's house, and from time to time 
reached the gutter, when the plaintiff had to cut it back to pre- 
vent it from choking the gutter. The County Céurt Judge 
refused to interfere with the creeper by injunction, but he 
made a declaration that a trespass had been committed and 
awarded £2 damages, and it was against the declaration and 
the damages that the defendant appealed. That, in the 
absence of any evidence of an easement, it is a trespass to allow 
one’s creeper to grow against a neighbour’s wall was recognis- 
ed many years ago in Pickering v. Rudd (1815, 1 Stark. 56), 
where the position of the parties was reversed, as it was the 
owner of the offending creeper who sued his neighbour for cut- 
ting part of it away; but Lord Ellenborough told the jury that 
the only question was whether the defendant (a hair-cutter, 
who wanted to set up a show-board where the creeper grew) 
had done any damage to the tree which could be avoided, and 
the plaintiff failed to get a verdict from the jury, or even a 
rule nisi from the Court of King’s Bench. The present case, 
however, differs from Pickering v. Rudd in one important res- 
pect. When the creeper was planted, the two houses belong- 
ed to the same owner, and the Court applied the rule laid down 
in a series of cases, such as Pwilbach C olliery Co. v. Woodman 
(1915, A. C. 634), that, in case of a severance, it is the inten- 
tion of the parties which must be considered. They inferred 
that the intention in this gase was that the creeper should re- 
main and be allowed to grow against the plaintiffs wall, and 
therefore that the deflaration could not stand. At the same 
time they agreed that the defendant had committed a trespass 
it allowing the cregper to obstruct the gutter and upheld the 
judgment fðr £2 damages. We doubt whether an intention 
to grant an casement ought to be inferred in the case of a 
plant which is continually growing, so that its condition may 
have become quite different from what it was at the time of the 
severance, It was a similar consideration which led the 
House of Lordsto hold in Lemmon v. Webb (1895, A. Ç. 1). 
that a. right cauld not be. obtained: by prescription for one’s 
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trees to overhang a neighbour’ s land. Moreover, in view of 
‘the judgment, the legal position will be awkward if in the 
course of time the wall should need to be re-pointed, and the 
defendant should object to the removal of the creeper for that 
purpose. 

i — The "Law Journal, March 14, 1925, p. 235. 


* a * * * x 


Trust for the Promotion of Sport. Trusts for the pro- 
motion of sport may in certain circumstances be regarded as 
trusts for charitable purposes, and an instance where such a 
trust has been held to be a charitable trust is in the case of 
In re Gray ; Todd v. Clough Taylor (Times, 26th ult.) , where 
certain legacies were bequeathed on trust to form the nucleus 
of a regimental fund for the promotion of sport. It is quite 
clear from Im re, Nottage (1895, 2 Ch. 649), that a gift, the 
object of which is the encouragement of a mere sport or game 
primarily calculated to amuse individuals apart from the com- 
munity at large, is not charitable, although such sport or game 
is to some extent beneficial to the public. It is otherwise, how- 
ever, where such’ a gift is not given primarily for the encourage- 
ment of a sport or game, but with an ulterior motive,which in 
itself is charitable. Thus in Jn re Manette (1915, 2 Ch. 284), 
a bequest to Aldenham School for the purpose of building 
Eton fives courts or racquet courts or some similar purpose 
was held to be good as a charitable bequest ; and so, 
too, was a bequest to the headmaster of the school for the pur- 
pose of providing a prize for some event in the school athletic 
sports every year, because in effect such a gift was given for 
the purpose of education, and in the words of Eve, J. “no 
boy can be properly educated, unless at least as much attention 
is given to the development of hig body as is given to the 
development of his mind.” The gift in the case of Re Gray 
(supra) is accordingly to be regarded as a charitable gift, as 
the gift was made with the object of promoting the efficiency 
of the Army, and no distinction can in such circumstances be 
drawn between mental efficiency (see Re Good, 1905, 2 ‘Ch. 
60), and physical efficiency. 


— The Law Journal, March 14, 1925, p. 236. 


* * ak * ak 


A Tax on Beiting..In the case of Graham v. Green 
(Times, 12th inst.) Rowlatt, J., analysed the process of betting, 
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in this particular instance on horse-racing, with a view to ascer-, 
taining whether the profits made by the habitual practice of it 
could fall within the definition of profits of a “ trade, profes- 
sion, employment, or vocation.” To read his judgment is to 
realise that, easy as it is to arrive at the conclusion that such 
profits are not assessable to income-tax, 4s falling within the 
above definition, it is by no means so easy to define the reason- 
ing upon which such conclusion is based. The argument, 
contra, has for starting-off ground the former decision of 
Denman and Hawkins, JJ., that a bookmaker’s profits fall with- 
in the definition.. If, then, the net profits of a person habitually 
and systematically taking bets are assessable, why are not 
the net profits of the person habitually and systematically 
making bets assessable to the same extent and for the same 
reason? To justify his present decision consistently with the 
reasoning of that past decision (Partridge v. Mellandine, 18 
Q. B. D., 276) the Judge was hard put to it to find the es- 
sential and convenient phrase; but eventually he hit upon an 
expression which illuminates the distinction: “ organised 
effort.” The bookmaker organises the bets he takes upon a. 
system which, whatever its success, involves the one becoming 
correlated with the others. The bookmaker’s client merely 
picks up, on each occasion, what he can find; and though, on 
each occasion, he may search with intelligence and upon data, 
and though the occasions may repeat themselves habitually and 
even upon the basis of some system, he does not organise the 
whole process into one continued effort involving a calculation 
applicable to the whole series of occasions. | Whether this 
method of reasoning be conclusive or not, instinct suggests that 
the principle arrived at is a decisive one and that the judicature 
is as unable, as the legislature is apparently unwilling, to ex- 
tract revenue from the wédely prevalent “ habit ” of betting. 


—The Law Journal, March 21, 1925, p. 260. 


* x xo o o’ * * 


-a Improper Questions to Witnesses. In the case of Rex v. 
Baldwin, reported in the Times newspaper of Tuesday last, 
the Court of Criminal Appeal addressed some elementary, but 
much-needed,remarks to the world at large as to the inaptitude, 
to say the,least, of a particular type of question very frequent- 
ly put, to witnesses these days. The reference was to the in- 
terrogatiôn which invites a witness to state, not facts within 


t 
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his cognizance, but the effect of evidence already given, whe- 
ther by himself or by others ; and a typical form of it was 
quoted: “Ts your evidence to be taken to suggest. . . p” 
Apart from the special class of witnesses known as “ expert,” 
it is, of course, a first and universally recognised rule that the 
function of the witnes’ is to state facts within his knowledge; 
it is no more his function to review his own or anybody else’s 
evidence than it is to comment upon the law applicable to the 
case. Nevertheless, witnesses are incessantly being invited, 
as the Court pointed out, to embark upon arguments, the mo- 
tive of the invitation being consciously or unconsciously, to 
initiate and profit by a discussion between a skilled, profession- 
al controversialist (the advocate) and an unskilled amateur 
(the witness). The invitation should, of course, be politely : 
but firmly refused, but not every witness knows that he may 
so refuse, and not many of those, who know, dare refuse. ‘The 
observations of the Court of Criminal Appeal deserve the most 
careful attention of all concerned, and there are included in 
that category very many more persons than those comprised 
in the Bar practising in criminal Courts. Indeed, the last- 
named sare, in the majority, men of the younger generation, 
more severely disciplined in Court by the Bench, and less likely 
to err in such matters than their seniors. If the observations 
are universally read, marked, learnt, inwardly digested, and 
acted upon, a noticeable difference will be observed in the 
methods of some of the best-known advocates of the day, and 
even learned Judges, to a large extent, will mend their ways 
with witnesses. 


— The Law Journal, March 21, 1925, p. 260. 


ak * * * * 


Lord Blanesburgh, and Enemy Property._Lord Blanes- 
burgh gave an interesting account at thé Annual Reception by 
the Law Society's Teaching Staf last week of some aspects of 
his work during the war in the administration of enemy prò- 
perty. Better known as Sir Robert Younger__We always re 
gret these changes, which hide the identity of men whose merits 
in their earlier career have made them familiar Lord Blanes- 
burgh was one of the influences during the war, and also since, 
which controlled the extremes of hostility. This was shown 
by his work on behalf of prisoners of war, and by his work 
in connection with the relaxation of the Treaty Charge on ex- 
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enemy property. That Treaty Charge, as he showe@ in his 
Address 'to the Glasgow Juridical Society in 1923, ts opposed 
to well-settled principles of International Law, and though 
Lord Blanesburgh has been bound to accept it, yet his’ work 
as Chairman of the Committee to advise on the release of pro- 
perty subject to the change has been eminently useful,’and has 
done much to mitigate distress, of which the Marquis of Salis- 
bury said in the House of Lords, “ These things are very 
pathetic, and I wish they had never occurred” (Hansard, 


July 24, 1923, p. 1342.) 
—The Law Journal, March 28, 1925, p. 281. 


* * * * * * * * 


A “Dum, Casta” Clause. In the course of the Dennistoun 
Case, Mr. Justice McCardie held (Times, 13th inst.) that a 
dum casfa clause could not .be implied in a separation agree- 
ment. He did not profess to found his decision upon authori- 
ties, but in fact it appears to be in accordance with well-settled 
principle and practice. The Court, it has been said [per 
Lord Esher, M. R., in Hamlyn and Co. v. Wood and Co., 
(1891, 2 Q. B., p. 491), has no right to imply a stipulation in 
a written contract unless ,an implication necessarily arises that 
the, parties must have intended that the suggested stipulation 
should exist, and the same rule seems to apply to verbal 
contracts when once it has been ascertained what the contract 
really was. With regard to a dum casta clause, there is the 
special consideration that it is not a “ usual” term in a separa- 
tion deed. The question was considered by Kay, J., in Hart 
v. Hart (18 Ch. D. 670), where several conveyancers were 
examined as to the practice, including Mr. Wolstenholme and 
all of them said that they would not think of introducing such 
a provision unless specially instructed to do so; though a gene- 
ral covenant by the husband to pay a periodical sum to the 
wife has beert held to be controlled by a recital that the pay- 
ment was to be so long as she remained chaste (Crouch v. 
Crouch, 1912, 1 K. B. 378). The circumstances in the 
Dennistoun Case, perhaps seem to have supported the learned 
Judge’s decision. 


- The Law Journal, March 28, 1925, p. 282. 
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a. "| BOOK REVIEWS. 


A THE PuiLosopuy oF Law, by Roland R. Foulke of the 
Philadelphia Bar. 
` This bodk, as its name itself indicates, contains a clear 
*expositiog of the fundamental principles of law and their 
ethical and philosophical basis. The value of the book consists 
in the examination of the jurisdic principles without entering 
into the details of each branch of the law which is appropriate 
to a text book on the various subjects. The nature of the 
questions considered can be gathered from a mere statement of 
some of the main topics, viz., conduct and factors determining 
conduct, law, the philosophy of law, political power and juris- 
prudence. The book is one of great value and will be found 
of great use to the jurist and legal philosopher, not to speak 
of the student of law. 


M. C. SARKAR’s CIVIL COURT PRACTICE AND PROCEDURE, 
[Vth Edition. 


This is the fourth edition of a book which was originally 
intended for beginners and junior members in the profession of 
law. Its scope has now been considerably widened and it 
embraces all the necessary information upon the various 
branches of processual law such as The Civil Procedure Code, 
The Rules of Practice, Court Fees, The Provincial Small Cause 
Courts Act, The Succession Certificate Act, Probate Administra- 
tion Act, Registration Act, Limitation Act, etc.; and a selec- 
tion of the important decisions under the various enactments 
has been carefully made and given in their appropriate places. 
The other parts of the book deal with the examination of wit- 
nesses with the special reference to the Indian Evidence Act 
and contain model forms of plaints,*written statements, peti- 
tions, notices, deeds and others. © The vagiety of subjects dealt 
with will, we are sure, render the book one of useful reference 
to the busy practitioner. 


LEADING Cases, by S. C. Das, M. A., LL. B., Vakil, High 
Court, Allahabad, Part 1. 

The aim of this work is to bring out the salient points 
in the leading cases and to mark the lines along whioh, the 
later development of thé law laid down thegein has taken 
place. The judgments -of the leading cases are given and 
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are followed by a statement of its application and development 
in later cases. The plan is that adopted in the well-known 
Smith’s Leading Cases, although the author does not profess - 
to have examined the law or discussed it with anything like the 

fulness of that well-known work. Even with the modest aim’ 
set before the author he has brought éut a publican which z 
will be found of use to the practitioner and the student alike. 


THE Punyas Acts: CIVIL, CRIMINAL AND , REVENUE, 
1798 to 1924, by Mr. P. Hari Rao, B. A., B. L., High Court 
Vakil, Madras. 

It is with great pleasure that we announce the publication 
by the Law Printing House, Madras, of the Punjab Acts: Civil, 
Criminal and Revenue passed between 1798 to 1924. Since 
the publication of the Punjab Acts by them in 1912 a large 
number of enactments have been passed by the Central and 
the Punjab legislatures and it is only fitting that the present 
publication should appear with all the important enactments 
of the Punjab, North West Frontier Province and Delhi with 
all their legislature changes and foot-notes of case-law brought 
up to date. It may be mentioned that each enactment is pre- 
fixed by its history from its beginning upto date. The amend- 
ments, additions and repeals have been incorporated in the 
body of the Act and marked by figures corresponding to 
which are given in the foot-notes, the enactments by which thev 
are made with the necessary explanation. The foot-notes giving 
the important decision will be found very useful. The ex- 
haustive index in the end will also be greatly appreciated. It 
is superfluous to add that the get up of the book by the Law 
Printing House leaves nothing to be desired. 





We are glad to ackhowledge the receipt of Part III of 
“ Subject Index of Case-law ” by Mr. T. G. Anantharkarayana 
Atyar, B. A., B. L., Vakil, High Court, Madras. 





e We are glad to acknowledge the receipt of “ The 
‘American Bar Association, London Meeting, 1924,” being the 
impressions of the social, official, professional, and juridical 
aspects thereof published by the Frank Shephard Company. 
New York. 
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NOTES OF INDIAN CASES. 


ANANDILAL BHAGCHAND v. CHANDRA Bal, I. L. R. 
48 Bom. 203. 


This décision is useful as an attempt to define the limits 
of a concubine’s right of maintenance under the Hindu Law 
on the death of her paramour, whose connection with her was 
adulterous. In Bai Monghtbai v. Bai Nagubat (1) the same 
learned Judges held that to entitle a woman to claim mainte- 
nance against those who take the assets of her paramour, tt 
should be made out that she was living permanently with her 
paramour, openly and as a member of his household till his 
death. On the facts of that case, the learned Judges held that 
where the woman was living in another house and was faithful 
to the deceased and kept by him till his death, there was no 
obligation on the surviving members of the family to maintain 
her as she did not answer to the description of an avaruddha 
stree which has been explained as indicating a woman who has 
been prohibited from intercourse with other men with an in- 
junction to stay at home with the object of avoiding any lapse 
of service. We must say that these requisites have not been laid 
down in terms in the cases as essential, although the learned 
Judges do not find anything i inconsistent in the decisions. If this 
exposition of the law is correct, it seems doubtful whether a 
woman whose husband is alive or even a widow, when she is 
kept by another person can properly be described as ane 
avaruddha stree because she would ordinarily be bound to live . 
with her husband or her husband’s relations and it would be 
illegal for her to live outside for an improper purpose. It 
may however be suggested that the test of an avaruddha stree 
is whether she was kept under such control by the paramour 
rather than whether she was under such legal obligation.” 


(1922) I L R 47 B 401. 


$ 
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The passages in the Mitakshara relied on in the tases make 
it quite clear that those who take the estate of a deceased per- | 
son should provide for the maintenance of His mistresses, 
though it is not clear on what principle this obligation is based., 
Cf. Ramanarasu v. Buchamma (1). In the same ge aftere 
a very full argument, it was held that it has no relafion to the 
obligation of a man to support his own wife and that a para- 
mour was not under a liability to support his concubine 
although she may continue to be faithful to him. To entitle 
her to claim maintenance against those who take the estate of 
her paramour, she stands on no higher footing than a widow 
and is under a continued obligation of chastity. Yashwant- 
rav v. Kashibai (2). 


In .the case under notice, the husband of the concubine 
was alive at the date of the suit ; and the learned Judges 
therefore held that the concubine had no right to claim mainte- 
nance against those who took her paramour’s estate, as she had 
at the same time a right to be maintained by her husband if she 
was willing to return to him though she was entitled only to a 
starving maintenance as it is called and as the obligation of the 
chastity to her paramour would be inconsistent with her duty 
to her husband. The weight of authority apparently compelled 
the learned Judges to take the view that though the 
connection of the deceased with a concubine 
was adulterous, there is an obligation to 
maintain her. The obligation is however restricted in their 
opinion to cases where the husband of the concubine prede- 
ceased her husband. If we may say so with respect, the deci- 
‘sion in the case under notice is the only one consistent with 
principle though it may not be quite reconcilable with some of 
the decisions referred to. We may perhaps observe that the 
decision of the Madras High Court in Sikki v. V enkatasamy 
Goundan (3) to seme extent supports the view of the learned 
Judges in this case. 


NARASINGERJI v. PARTHASARADHI, I L R 47 M. 729 
(P.-C.) 


This case marks a new tendency the beginning of which 
you notice in Maung Kyin v. Ma Shwe La (4) which while 


° r. t1899) I LR 23 M asa. 2. (1887) ILR r2 B 26, 
, 1 3 (1875) 8M ACR 144. 
4. (1917) TL R45 C 320 (P C). 
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affirming the Most extreme of the views of S. 92 of the Evi- 
denceAct which prevailed in India and formally repudiating the 
English practice of permitting evidence on the ground of fraud, 
introduced idéas.of fraud and trust into such questions which 
ineeffect upget those conclusions and this decision marks a fur- 
ther step in Sat it introduces an element of doubt on the very 
point Maung Kin v. Ma Shwe La (1) accepts as settled law. 
This is in accordance with what has taken place with respect 
to the provisigns of the Transfer of Property Act and Regis- 
tration Act with reference to the equity doctrine of part-per- 
formance. On the rulings as they stand, it is not open under 
the Indian Law to give evidence to show what the intention 
of the parties is, but there is nothing to prevent evidence being 
given to show that a trust was intended and the vendee accept- 
ed the transfer on that footing. [See S. 5 of the Trusts Act 
and the analogous case of Kunha v. Coelho (2)]. M aung 
Kytn v. Ma Shwe La (1) seems to proceed upon such a foot- 
ing although there is a suggestion that as between original 
parties, such evidence was not permissible. In Rochefoucauld 
v. Bousted (3) it is suggested that relief might be given on 
two footings in such cases. First, evidence might be given 
as to the true intention on the ground of fraud as understood 
in cases under the Statute of Frauds. Secondly, from the 
actings, a trust might be inferred. The first ground of relief 
might not be available in India but there is nothing to preclude, 
as we have said above, relief on ground No. 2. The evidence 
that might be sufficient for relief on ground No. 1 might not 
be sufficient for relief under ground No. 2 but it is all a matter 
for a little legerdemain in pleading and evidence which under 
encouragement can be easily provided on materials not quite 
different from those required under ground No. 1. Both in 
Maung Kyin v. Ma Shwe La (1) and Rochefoucauld v. Bou- 
sted (3) there was a sale deed and nothing else, but in the 
case under review and in ordinary cases in" India, there is al- 
ways a sale deed and an agreement to re-convey. To graft a 
trust on such an arrangement is more difficult than on a sale 
simpliciter. But in any case, it is clear that on such a*theory, a 
a bona fide without notice of the trust wil] be pro- 
tected. 


x. (1917) I L R 45 C 320 (P C). ° >œ 
a (1908) ILR 31 M 187. : . 
3- (1897) 1 Ch 196. ° 
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Their Lordships had not to decide the general question 
in this case for they decided it on the construction of the 
deeds in question. It was an ostensible sale and an agreement 
for re-conyeyance and as their Lordships point but the parties 
took great pains to maintain the.ostensible or ip Never- 
theless, their Lordships saw enough to justify Me conclusion 
that a mortgage was intended. The circumstdnces that weigh- 
ed with them were : (1) gross inadequacy of price and absence 
of proof of negotiations for settling the price; (2) the fact that 
the agreement to re-convey was not a mere one-sided arrange- 
ment conferring an option but a mutual agréement to purchase 
and to re-convey which gave the vendee power to enforce 
payment ; (3) reservation of mineral rights ; and lastly, (4) a 
provision against the contingency of any portion of the land 
being acquired by the Government which showed that time 
‘was not intended to be of the essence of the transaction. But 
for the overshadowing sense of the inadequacy of price, one. 
is extremely doubtful if any Court would have thought these 
provisions were indications of a mortgage and not of a genuine 
agreement to sell. As we said, this decision marks a new 
tendency and has really to be understood in that light. 
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_ Nacanpra Bata DASI v. Dinanaty, I. L. R. 51 Cal. 
299 :46M.L. J. 532 (P. C.). 


l This decision indicates the full length of the disability of 
„a pleader purchasing the subject-matter of the litigation in 
which heXected for ong of the parties, and we are not sure whe- 
ther it has Not gone beyond the decisions on the subject have 
taken us hitherto. The pleader was engaged for the mort- 
gagor in a suit on a mortgage. The suit ended in a compro- 
mise decree and his engagement ceased. Years after, when 
another pleader is acting for the judgment-debtor, the guardian 
pleader purchases the unexecuted portion of the decree from 
the decree-holder in the name of his wife. The execution is 
further proceeded with and the mortgaged properties are 
brought to sale and purchased in a public auction in execution 
by the former pleader in the name of his wife after she ob- 
tains leave to bid at the sale. It is significant that it was not 
suggested that in purchasing the properties any knowledge 
which he might have obtained as pleader was utilised and still 
the pleader was held bound to hold the profit he might have 
made in buying the decree and the immoveable properties pur- 
chased in execution for the benefit of his former client. The 
ground of their Lordships’ decision is the secrecy in putting 
forward the name of his wife as the purchaser of the decree 
and the properties. We venture to think that secrecy can be 
construed as an element of unfair dealing only when there is 
a subsisting fiduciary relation between the pleader and the 
client as found was to exist in Lewis v. Hillman (1) and 
McPherson v. Wata (2). When that relation ceased to exist 
\ong ago and furthermore when another pleader was acting 
for the former client about whom there was no suggestion that 
he was not in full possession of the facts and circumstances of 
the case, it is difficult to see how the fiduciary obligation could 
still attach to the former pleader. Cf. Pisani v. Attorney- 
General for Gibraltar (3). Cases in England have made it 
clear that even a gift by a client to his solicitor will be sup 
ported when the relationship of solicitor and client and the. 
influence of the solicitor over his former client have come to 
anend. Holman v. Loyns (4) and Wright v. Carter (5). 


Ii. 3 H L C 607. z 3 AC 254. Š 
3. LR s PC 516 at 540. G op 
4 4 DM & G 27 at 283. 5. (1903) 1 Ch 27.. 
NIÇ 
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INDIA GENERAL NAVIGATION AND RAILWAY COMPANY, 
LTD. v. DEKHARI TEA Company, LTD., I. L. R SI Cal. 304 
(P.C). ; 

There being no trace in the evidence in the cage as to 
any special flats or ships having been set apart by appel- 
lant who was otherwise a common carrier for the exclusive 
service of the Railway Company, there can be no doubt that 
the Steam Navigation Company, the appellant in the case, act- 
ed only as a common carrier in carrying the goods supplied by 
the Railway Company. That a common carrier can enter 
into a special contract with a particular customer and depart 
trom his usual business and engage in a different type of busi- 
ness from that of a common carrier is stated in so many terms 
by their Lordships in this case itself. If so, it would be of 
interest to see whether it would make any difference if such 
a special contract reserving some flats for the exclusive use of 
the Railway Company and to carry the goods supplied by it, 
which would be left vacant if there were not sufficient goods 
of the Railway Company though there were other customers 
with goods which can go into the flats, had been proved in 
the case. We doubt, whether even then such carriage under 
these conditions, apart from anything else, would change the 
Navigation Company from the character of a common carrier 
in respect of the goods so carried. Although their Lordships 
have emphasised the necessity of not diverting our attention to 
the English cases on questions on which Indian law has made 
special provision, in the absence of any specific direction, it is 
still possible to refer to English cases for guidance. Indeed, 
in the leading case on the subject of liability of common carriers 
in India, not merely the Indian Carriers Act but the common 
law of England, ‘in so far as it has not been affected by the 
Act, is said to be the law governing us in this country. [See 
The Irrawaddy Flotilla Company v. Bugwandas (1)]. If, 
therefore, reference to English cases is not entirely out of 
place, on matters on which the Legislature is silent, the deci- 
.sioh in Livar Alkali Company v. Johnson (2) would seem to 
lay down that where a barge owner who lets barges for hire 
lets a barge to only one person exclusively for a voyage, he 
stil] continues as a common carrier in so letting it. [Cf. how- 


—_*- TT AAA 


r (1891) I LR 18 C 620 (P C). 2. L R7 Ex 267. 
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ever N&agen v. Smith (3) ]. As to the liability of the various 
carriers in cases of continuous carriage of goods, where goods 
are carried with the aid of different transporting agencies, 
reference may be made to the effect of the English decisions 
summarised in Mylappa Chettiar v. The British India Steam 


N EAN ompany, “Limited (4). 


THEETHUMALAL GOUNDER v. KING-EMPEROR, I. L. R. 
47 Mad. 746 (F. B.) 


The main argument on which this case proceeds, namely, 
that S. 149, Indian Penal Code, does not create an oftence, 
but like S. 34 is merely declaratory of a principle of common 
law is opposed to the observation of Lord Sumner ın 
Barendra Kumar Ghosh v. King-Emperor (1). His Lord- 
ship says and that definitely “ S. 149, however, is certainly 
not otiose for in any case, it creates a specific offence and deals 
with the punishment of that offence alone. It postulates an 
assembly of five or more persons having a common object, 
viz., one of those named in S. 141 and then the doing of acts 
by members of it in prosecution of that object. There is a 
difference between object and intention for though their object 
is common, the intentions of the several members may difter 
and indeed may be similar only in respect that they are all 
unlawful, while the element of participation in action which 
is the leading feature of S. 34 is replaced in S. 149 by mem- 
bership of the assembly at the time of the committing of the 
offence.” Their Lordships distinguish S. 114 from S. 149 
and say that that section is evidentiary and not punitory. ‘The 
presumption jurts de jure raised by S. 114 brings the case 
within the ambit of S. 34. These observations knock the 
bottom out of the Full Bench decision which would thus re- 
quire reconsideration. zi 





 DORAIVELU MuDALIAR v. NATESA GRAMANI, I. L. R. 
47 Mad. 761 (F. B.). ° 

This overrules the decision of Spencer ‘and Vénkatasubba - 
Rao, JJ., in Parthasarathy Aiyangar v. Doraisami Naicker (2) 
where it was held that the provisions as to compulsory sale in 
the Madras City Tenants’ Protection Act did not apply to reli- 
gious institutions where it is breach of trust on the part af the 


3 1 CP D 433. 4. (1917) 34 M L § 553 at 557.. 
r (1924) 29 CW N Bi 2. (1922) I L R 45 M 823. 
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trustee to convey. Their Lordships in thg Previous 
case were impressed by the absence of provisions 
like those in the Land Acquisition Act for permanent 
investment of funds so realised and the general 
extra commercium nature of properties endowed. Some of 
the considerations apply equally to min&r’s estates. pointed 
out by the Chief Justice, such a construction woul have taken 
the bulk of the land out of the Act, which could scarcely have 
been intended. The absence of provision for securing trust 
funds only illustrates the general carelessness and want of 
technical skill in drafting exhibited by the local legislature. 


SRIRAMULU v. LaKsHMINARAYANA, I. L. R. 47 M. 783 
(F. B.). 


If the end of procedure is to bring among other things 
litigation to a speedy termination, insistence upon express con- 
sent on the part of the guardian would be of considerable 
assistance in securing that end but those that are accustomed 
to the devious ways of litigants in this country and the obstacles 
placed in the way of honest litigation by scheming opponents 
might be disposed to view with apprehension the consequences 
of any such general rule. It might necessitate the appoint- 
ment of a Court guardian in more cases than one could con- 
template with equanimity though it may be true that after a 
time, the utter folly of their conduct might persuade unreason- 
ing guardians to take the more sensible course of signifying 
their consent. Most clients and unfortunately a large pro- 
portion of legal practitioners would prefer not to consent to 
a course however reasonable and however economical for the 
parties it might be in the long run from the sheer love of 
obstruction coupled with a vague belief that something might 
turn up in the end by the process of obstruction to their ad- 
vantage. This is to be regretted but must be borne in mind 
before any general rule theoretically perfeċt is laid down for 
the guidance of Courts. There is danger of minor’s interests 
suffering by laxitŷ as to consent when the minor is the sole 
defendant but the rule generally laid down would equally 
apply to cases where the minor is only one of the parties equally 
affected by the suit and all technical difficulties as to guardian- 
ship are only loopholes for escape from adverse conclusion 
of the sitit. 

|g 
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.  Mrraa SEN SINGH v. JANAKI KUNWAR, (1924) I. L. R. 
46 All. 728 : 47 M. L. J. 591 (P. C.). 


The emain question that arose in this case was one of 
estoppel. Under a compromise a lady was entitled to remain 
in posses&gn as an under-proprietor for life. On her death, 
another lad¥ obtained mutation of names in assertion of an 
under-proprietary right under the same compromise and cor- 
tinued in possession for eight years paying 15 per cent. collec- 
tions as rent. She must have been aware of the facts but not the 
Court of Wards who were in possession on behalf of the pro- 
prietor. They brought a suit for the recovery of possession on 
discovering the mistake. The question was whether the proprie- 
tor was estopped. Their Lordships hold, not. On the finding 
that the lady was aware of the true state of facts, no question 
of estoppel could arise. Their Lordships seem to put it on the 
further ground that the Court of Wards was labouring under 
a mistake and so there was no question of intentionally causing 
the lady to believe, etc. At first sight this might appear to be 
opposed to the ruling in Sarat, Chander Dey v. Gopal Chunder 
Saha(1) where their Lordships make it clear that neither the 
English Law nor the Indian Law as enacted in S. 115,Evidence 
Act, lends countenance to the doctrine that “ in order to create 
an estoppel the person whose acts and declarations induced 
another to act in a particular way must have been under no mis- 
take himself.” Their Lordships refer to acts and declarations 
and not to omissions. ‘This is significant. An omission can- 
not in most cases be held to “ intentionally cause another to 
believe ” where the person omitting had not the knowledge 
which could impel him to do any act. That mistake may have 
an important bearing on the question*whether a representation 
can be said to have been made appears from Goura Chandra 
Gajapamhi Narayana Deo v. Secretary of State for India in 
Council(2) where “the Court of Wards were in possession of 
certain forests on behalf of the Zamindar of'Parlakimedi under, 
the mistaken idea that they belonged to the Zamindar and the 
Government Officials under the same mistake acquiesced in 
that possession and while that state of things continued, 


encouraged such an expenditure of Zamindari funds as sgemed 
ate wg ee AA AA ee AA 


1. (1892) I L R 20 C 296 (PC. 
3. (1905) IL R28 M 130 (PC). 
NIC 
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good in the public interest” their Lordships held that i in this 
there was no such representation as could give rise to the estop- 
pel contended for. This is the rule applied to cases of acquies- 
cence in English Law where a legal right is sought to be defeat- 
ed. See Willmott v. Barber (1). The Judicial Coyamission- 
er regarded the case as one in which the Court ofMWVards had 
practically waived the right to the reversion. Their Lordships 
hold that estoppel could not be used for such a purpose. The 
receipt of rent, their Lordships held, estopped tlte Court of 
Wards, from claiming mesne profits but it could have no fur- 
ther effect. “It can never be reared up, ” their Lordships 
say, ‘into the creation of a pukhtdari right of a proprietary 
heritable and transferable character nor can it ever‘create a 
right of possession of the property for life under the same 
terms as some other person had previously possessed it upon. 
Such foundations of title are unknown and they can never be 
created in such manner.” 


There is also an approving reference to the observation of 
Lord Selborne in Magdalena Hospital v. Knotts that in 
the case of a void lease by a charity corporation “if any rent 
had been reserved however small, the legal relation of tenancy 
from year to year would have been created and the Statute of 
Limitations could not have run.” ‘This goes against the rul- 
ings of the Courts in India as to adverse possession of lease- 
hold interest. 


Husain BHAI v. BETTIA SHAH, IL R 46 All. 733. 


The question in this case was as to whether an appeal 
lies from an order staying execution. This is a question on 
which there exists a remarkable difference of opinion. An 
attempt is made in fhis case to discuss the question on princi- 

le. Not all orders in execution are necessarily appeal- 
able orders. Some orders have been excluded on the ground 
“ that they are mere administrative orders such as orders relat- 
ing to settlement of proclamation or refusing leave to bid 
Ko The Hnyin v. Ma Hnin I (2). Their Lordships of the 
Privy Council call the latter “a matter of administration. ” 
Anethe: ground on which orders have been excluded is that 

e 


1. 15 Ch D ros. 2. (1911) ILR38C 717 (PC). 
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. 
r are ikterlocutory, for instance, the decision on an issue 
imitation or on a point of evidence or procedure is regard- 
1s not coming within the section. Ramji Ram v. Salig- 
(1). It must bea final decision. The question is whe- 
“stay of executiongis such an order. One of the Judges 
: cee in the decision seem to exclude it on the ground 
: it is a matter of discretion. This, we think, is a wholly 
nable ground. That objection cannot go to the com- 
y of the appeal but is material only when the Court has 
e up its mind whether it shoud interfere or not. The 
dge puts it on the ground that it is not a final decision 
ing the rights of parties. The rights of parties in 
re not the same as the rights of parties in a suit. 
of the test suggested in one of the cases, viz., that 
must be such as could be litigated in suits has 
out by Mr. Justice Mukerjee in Ramji Ram v. 
You cannot bring a suit to attach a property 
man. Those are matters for the execution 
ly. In the sense that you can bring a suit for 
t the arrest was wrongful or attachment il- 
uld be nothing in principle against bringing a suit 
n that the Court’s order staying execution was 
ng execution might in certain circumstances be 
al to the interests of the party than refusing 
dificult to see why an unauthorised postpone- 
on is not as much a denial of the right of the 
al of arrest. The omission of the words “ or 
tion” in S. 47 is not of much consequence as 
e not in the Civil Procedure Code of 1882 but 
that stay of execution came within the section. 
ullify the effect of a solitary decision in the 
n Calcutta that those words were added. As 
ion is generally only by the Appellate Court to 
would not apply, it is but rarety that,appeals ere 
rom such orders. The circumstances in which the 
Court is authorised to stay execution of the decree 
the rules are very few. Itis only if the inherent power 
y is conceded that the necessity for appeal becomes 
ent. .—. 




































ii. (1911) 14 C L J 189. 
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Durca Prasan SAHU v. TAMESHAR Prasab, LI 
46 All. 754. 

It is not every inclusion of a bit of land to give juri 
tion to a Sub-Registrar not otherwise having jurisdiction 
is struck at but only fraudulent inclusign. There ig not 
to prevent a person from adding a bit of land oifis t 
Zemindari which he intends to sell in order to 
jurisdiction to a particular Sub-Registrar. Fraud cc 
in where the inclusion is a make-believe, where 
the property is non-existent or the party has n 
and could not have intended to pass title by th 
ment. Where the party believes he has title, ho 
founded that belief may be, and proposes to co 
motive for conveying is quite immaterial and th 
no question of any fraud on the Registration La 
he did not believe he had a title, if he was in 
there are other circumstances clearly indicati 
conveyance is intended, it is difficult to see h 
said that any fraud on Registration Law isi 
petrated. It is not fraud that the rulings stri 
on Registration Law. 




























Kati CHARAN v. PIARI, I. L. R. 46 All. 

The question in this case is governed by 
the Privy Council in Sham Koer v. 
and Satgur Prasad v. Raj Ktshore La 
widow of an undivided member held possess 


session of the widow must be taken 
to the other co-parceners and that 
barred after twelve years. Their Lordships 
from the fact that the widow in a previous s 
the karar set up by the other side purpo 
a life estate also set up an alternative claim 
the karar she was entitled to a life-estate, that s 
_ fot a life-estate. “In Lachhan Kunwar v. Manora 
their Lordships while doubting if prescribing fo 
estate was possible—the doubt has since been dis 
5 Lah. 192. say “ that it should be clearly shown th 
the widow took possession, she professed to do it as cl 
only “thé limited estate of the widow. ” 

7. (1902) I ER 29 C 664 (PC). 2. (1919) I L R 42 A 152 (P 

3: (1894) I L R az C 445 (P C). 
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MeEGH JISVALLABHDAS v. DAYALJI AND Co., (1924) IL R 
48 Bom. 341.° 


In thisscase, the learned Judge has held, following 

Vadapalli Narasimham v. Dronamraju Seetharamamurthi(1), 
sin the cage of a lease governed by the provisions of the Trans- 

fer of PY Act, that where a tenant continues in possession 
of the demistd premises after the term of his tenancy and the 
landlord assents to his being in possession on some terms to 
which the tenant does not agree, he still holds under an implied 
yearly or monthly tenancy as the case may be under S. 116 of 
the Transfer of Property Act. In such cases, in England 
the tenancy that is created when a tenant holds over and pays 
rent, is said to be by way of implied demise, as distinguished 
{rom cases where a tenancy is created by a lease or by entering 
under an agreement to lease.See Foa on Landlord and Tenant, 
p. 445 (6th Edition). Although the provisions of S. 116 
are not identical with the English Law on the question, the 
tenancy that arises in this country under that section would also 
be one which is implied by law as distinguished from the ex- 
press tenancies dealt with the previous sections of the Act. 

As there are some classes of leases to which the provi- 
sions of the Transfer of Property Act do not apply, cf. S. 117 
of the Transfer of Property Act, it is not easy to see what the 
result would be if in the case of such a lease, the tenant were 
to continue in possession after the expiry of the term and the 
landlord assents to the continuance and no terms are agreed 
to by both parties. In sucha case under the English Common 
Law an implied tenancy at will is created at the first instance 
which would be converted into a tenancy from year to year on 
the receipt of rent by the landlord. See Per Atkins, L. J., in 
Cole v. Kelly (2). In this connection we may say that a 
tenancy at will is not unknown in thisecountry. See Manicka 
v. Chinnappa (3). Thus it may be open to argument whc- 
ther even in this country an agricultural*tenant holding over 
after the expiry of his term with the consent of the landlord 
does not become a tenant at will at the firgt instance. It, i8 
possible that seeing the precarious nature of a tendncy at will, - 
the learned Judges in Vadapalli Narasimham v. Dronamrajt 
Seetharamamurthi (1) held that even to such a case the princi- 
ple of S. 116 of the Transfer of Property Act applies. 


e > 
1. (1907) ILR 3r M 163 :18 ML J 26. ss 
2. (1920) 2 K B 106 at 132. 3. (1912) I LR 36 M557. 
NIC 
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There is a-further point in Vadapalli Nårasimham y. 


Dronamraju Seetharamamurthi(1) which may be noticed here. 
There the learned Judges seem to hold that for the consent of 


‘the landlord to operate to convert a person holdtng over into 
‘a yearly tenant, he should be the original tenant himself and 


not his successor or legal representative. It tbe said 
that there is some warrant for this view in language of 
S. 116 of the Transfer of Property Act. The reasoning of 
the learned Judges is that only a tenancy at suffrance can be 
converted into a tenancy in the real sense of thé term by the 
consent of the landlord, and because a tenant at suffrance can 
only be the person who originally entered rightfully and con- 
tinues by wrong and a tenant at suffrance cannot transfer his 
rights to another, his heirs could not be converted into yearly 
‘tenants by the mere consent of the landlord to their remaining 
in possession. Although it is clear that a tenant at suffrance 
cannot let another on the property, it does not seem to be 
settled whether on the death of a tenant at suffrance his legal 
representatives do not stand in the same position as himself. 
See 18 Halsbury, p. 438. Cf. Doe d Burrell v. Perkins (4). 
If the legal representative entering on the death of the origina! 
tenant at suffrance also becomes a tenant at suffrance, the con- 
sent of the landlord would convert him into a yearly tenant. 
Although this question arose in Ram Chandra Singh v. Bhi- 
khambar Singh (5) it does not seem to have been noticed or 
considered in that case. 


We would here point out that even the idea of the intro- 
duction of the conception of a tenancy at suffrance into this 
country has been doubted in Subravem Ramiah v. Gundala 
Ramanna (6) and Madar v. Kader Moideen (7) on the 
ground that the Transfer of Property Act has made specific 
provision for the termfnation of a tenancy in the contingencies 
mentioned in S. 141. But we are not sure whether the obser- 
vations can be given their full effect in all cases, as there aie 
still a large class of tenancies not falling within the Transfer 
ef Property Act to which the provisions of S. 111 of the Act 
cannot therefore apply. Cf. S. 117 of the Transfer of Pre- 
perty Act. 


Iı. (1907) ILR 31 M 163:18 M L J 26. 
ay & M and S. 271. s. (1910) IL R 37 C 674. 


6. (1910) MWN 145. 7 (1914) TIL R39M 54. 
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RustpMjEE HEERJEEBHOY v. COWASJEE, DADHABHOY, 


(1924) IIL. R. 48 Bom: 348. 


E Notwithstanding the. generality.of the language of S. 35 
of the Civil Procedure Code vesting the, discretion for, award- 
ing costs in the Court hearing the matter, the Courts have 
exercised the discretion according to well-settled principles 
with de of rendering compensation to the successful 
party without inflicting unnecessary hardship on the defeated 
client. The result has been that when there are more de- 
fendants op respondents than one succeeding in a suit or appeal, 
appearing by separate pleaders, the Courts award separate 
sets of costs when their cases are distinct. Where, however, 
the cases are not distinct, the question whether they: are 
entitled to separate sets of costs when appearing by different 
pleaders depends upon whether there was a justification in the 
circumstances of the case for their separating in the defence 
as they did. If there is no justification for their severing 
the defence, only one set of costs will be allowed which wili 
be divided among the successful defendants or respondents. 
This principle was clearly laid down under the Civil Procedure 
Code as early as 1878 in Ram Churtder Sen v. Koomar Doorga 
Nath Roy (1). TIn so far as the mofussil Courts in Madras 
are concerned, the matter whether only one pleader’s fee 1s 
to be allowed or more than one, is governed by Rr. 283 and 
284 of the Madras Civil Rules of Practice. The case 1s, 
however, a fortiort when co-trustees are made defendants or 
respondents in a case and they succeed ; in such cases, it is 
well settled that where several persons who fill a joint fidu- 
ciary character are made defendants, they ought to answer 
and defend together. If they do not and there are no special 
circumstances, such as for instance, the existence of personal 
‘aterest. in one of the trustees or the fact that 
one of the several trustees cąn admit facts which 
the others do not believe to be true, in which 
event it would be impossible for them to answer 
together with prudence, only one set of costs would be allowed. 
Gaunt v. Taylor (2). Cf. also Course y. Humphrey (39, 
Prince v. Hine (4) and Attorney-General v. W ywille t5), 
In the case under notice, apparently there were no special 
circumstances and the learned Judges allowed only one set 
of costs although the several trustees appeared by separate 

y. (1878) 2 CLR 152. 2. 2 Beav 346. 3. 26 Beav 402, 


4. 27 Beav 345. 5. 28 Beav 464. 
NIC | 
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solicitors. . The rule of practice as to the stage pohen such 
separate costs ought to be applied for in the coursd of a case 
was also laid down in similar terms in Ram Chunder Sen v. 
Koomar Doorga Nath Roy (1). y 


. 
i 





DHANRAJ GIRJI NARSING GIRJI v. TATA Spss, LTD., 
I. L. R. 49 Bom. 1. 


If the subject-matter of the contract to sell in this case 
had been goods, instead of land, the learned Judges would 
have assessed the damages for such breach of contract on the 
ordinary principle that the party injured by the breach should, 
so far as money can do it, be placed in the same situation with 
respect to damages as if the contract had been performed ; 
and be would therefore have recovered for his loss of bargain, 
even though the agreement could not be carried out 
because there was a defect in the vendor’s title to the goods. 
If this is the result in the case of goods under S. 73 of the 
Contract Act and the person complaining of a breach can re- 
cover the excess of the market price over the contract price 
on the date of the breach, it is difficult to see any principle on 
which a different measure of damages can be adopted under 
the same section to contracts for the sale of immoveable pro- 
perty. The rule restricting the claim under a breach of con- 
tract to sell immoveable property which fails owing to defect 
of title in the vendor, to a return of the deposit and the ex- 
penses of the investigation of title, is considered even in Eng- 
lish Law as an anomalous one and as being an exception to the 
common law rule as to damages. This will be evident from the 
fact that if the contract is not performed for causes other than 
defect of title, the damages are assessed on the ordinary rule 
and that if the vendor complains of a breach of contract, and 
not the purchaser, damages can be recovered for the loss of 
bargain. Whatever may be the authority of Bain v. Fother- 
gill (2) so far as Enfland is concerned, as a decision of the 
House of Lords, there seems to be hardly any answer to the 
argument on principle of Sir George Jessel in the case and the 
authority of Flurdani v. Thornhill (3) is rested: more on its 
age and the practice of conveyancers based on it than on any 
of the grounds on which it was decided; and indeed the learned 
Lords in the later case disapprove of the grounds of the earlier 

x. , €1878) 2 C L R 152. a LR7HL 158 3. 2 W BI 1078. 
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decision, e venture to think, with great respect, that when: 


the learned ¥Judges rely for their guidance on the decision in 
Batn v. Fothergill (1) though they are not prepared to rely 


on it wholly, it is introducing an element of confusion and: 


uncertainty ôn the subject which has been avoided by the other 


High Coyrts and even by the Bombay High Court in many of - 


its earlier pronouncements. The learned Judges have not 
expressed themselves as to the extent to which the English 
rule can be adopted consistently with S. 73 of the Contract 
Act; and to this extent, we cannot regard the law on the subject 
to be settled by this decision beyond doubt. For instance, it 
cannot be said with certainty whether under this decision, 
where a person contracted to sell land to which he knew he 
had no title, the other party can only recover in an action for 
breach of contract the expenses of investigation of title and 
the return of the deposit, with another action for damages for 
deceit, as under the strict rule of English Law or whether he 
can recover the difference between the market price and the 
contract price in an action for breach of contract and whether 
the result in the suit will be affected by the knowledge of the 
party complaining of the breach that his vendor had no title 
to the property. In this connection, it is useful to observe that 
Mr. Justice Fawcett in the case under notice rests his decision 
to some extent on the circumstance that the case arose in 
Bombay where conveyancing work is done on lines similar to 
those in England. It is therefore possible in ‘the 


view of that learned Judge that cases from the mofussil may ' 


be decided on different principles. 


KesHo Prasan SINGH v. SHEO PracasH OJHA, I L R 
46 All. 83x (P. C.). 

In a suit by the then presumptive reversioner it was 
found against the mortgagee from the widow who had obtain- 
ed a decree upon it that the decree did not bind the reversioner 
and the present suit was on the death of the widow by the 
actual reversioner for possession of the property and the 


question was whether the decision in the previous suit bound ° 


the purchaser from the mortgagee purchaser. Their Lord- 
ships hold that he was bound and that this conclusion 
flowed from the judgment of their Lordships in Venkata- 
narayana Pillai v. Subbammal (2) and Janaki Ammal v. 


rm LR7H L rss, j ° 
a. (1915) IL R38 M 4096:28 ML J 535 (B C). 
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Narayanaswami (1). A further statement occyts ,in the 
judement which the reporter has. thought justifies e headnote 

“further and ‘different considerations would have applied if 
the previous auti ‘had. failed. if The statement of, the. Priv 

ouncil is :—.“ Their Lordships of course recognige that wA 
principle is less obviously just where it operates ,to bind, 
the ultimate reversioners by the result of a sujpin which 
ethe plaintiff had failed whose interest, then nate y presump- 
tive, never ultimately matured. The danger of a feigned 
issue in such a suit is not to be overlooked. But, this danger 
is mainly serious where the failure of the first suit has been 
brought about by fraud or collusion, where, of course, further 
and different considerations would arise.” On this state- 
ment, there does not seem to be any doubt as to .the applica- 
tion of the principle to such a case but their Lordships think 
that caution is necessary in applying it so as to exclude suspi- 
cion of fraud and collusion. 


KUNTI v. GAJRAJ Tewary, I. L. R. 46 All. 847. 


The decision in this case proceeds upon the doctrine of 
part-performance which has become a vexed question in recent 
years. The case was one of compromise between rival 
claimants to an estate and they agreed by way of compromise 
to divide the estate and each went into possession of his share. 
Their Lordships assume that a registered transfer deed was 
necessary to pass title in the case and hold that the facts 
brought the case within Mahomed Musa v. Aghore Kumar 
Ganguli (2). Wedo not see any justification for the as- 
sumption that a compromise requires a registered deed to give 
effect to it (13 M. L. J. 500) though it is true that if there 
is a writing embodying -the terms of the compromise, the 
writing may require registration under the Registration 
Act. - Possibly in this- case, there was a writing and it 
may well be to thie aspect of the case that the Judges refer 
when tehy say, “ indeed having regard to some of the dicta 
ein the Full Bench case in I. L. R. 38 All. it would appear that 
, the less decuments there are to support a claim of this kind, 
the less difficulty the litigant is likely to experience in the lower 


Court.” No doubt it is an anomaly but there it is. 
i i EA E 
e * x (1916) IL R39 M 634:31 ML J 225 (PC). 


. 2. (1914) I L R 42 C 8o1. 
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DARrBARI BAL v. GOBINDA Saran, I LR 46 AIL 822. 


Whatever difference of opinion there might be as to wire- 
ther a plaintiff claiming under different sale deeds for instance 
is bound to sue‘in respect of all of them against the same defend 
ant, there isyno doubt that the plaintiff suing under a single title 
is bound to’ Wa defendant at the same time though his defen- 
ces in respect of different lands might be different. The rever- 
sioner. who sues on his title as heir ignoring the alienations by 
the widow is Round to sue the defendant for the entire pro- 
perty in’ his possession though the defendant’s claim is under 
different alienations. It does not quite matter whether it is 
by reason of O. 2, R. 2, or by reason of S. 11 Ex. IV that this 
conclusion is reached. The decision under review puts it under 
O. 2, R. 2, perhaps rightly. The ground of title of the plaintiff 
is his heirship to the last owner and his right arises on the 
death of the widow apart from any question as to hu she 
dealt with it. Her dealing with it is a wholly irrelevant cir- 
cumstance. If the claim of the plaintiff proceeds upon the 
affirmation of the disposition of the widow, the disposition be- 
comes material and the cause of action would be different. 
For instance, take the suit against defendant in respect of A 
property on the footing of an invalid sale by the widow, in 
respect of B property on the footing of a lease for a year 
granted in the course of management, in respect of 
property C on the footing of a usufructuary mortgage impro- 
perly granted but affirmed by the reversioner. The cause of 
action in respect of them would be different and he would not 
be bound to combine in respect of all of them. The limitation jn 
each case would be different, the defences would be different 
and the reliefs also different. This view does not conflict with 
the view put forward in Dampanaboyina Gangi v. Addala 
Kamaswami (1) which lays down that where defendants and 
the lands sued for are different, the causes of action 
are different, The cause of action“ has necessarily 
reference to the person of the defendant and where 
the persons sued are different, the causes of action are neces- 
sarily different though in certain cases having regard to thé 
nature of the claim the difficulty of joining one of the persons 
who is a necessary party who has been previously sued 
may lead to the failure of the action. 


8 
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a (1903) I L R 25 M 736 :12 ML fF 104 E 
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SRI GANEsSHJI v. LALTA Prasan, I. L. R§46°All. 842. 


When a decree is passed for mesne profits against the 
properties of an idol, the Court may execute the decree against 
the properties of the idol.but we do not see wHy it should not 
in the first instance- direct the party to proceed, against the 
income as their Lordships indicate in Thakur : Prosunno 
Kumari Debya v. Golab Chand Baboo (f) as the pro- 
per course. Their Lordships say there :—“ It is to be ob- 
served that the execution of the judgments sought to be set 
aside is decreed and in their Lordships’ view "rightly against 
the rents and profits of the Debutter property.” . The 
‘prévious suit was on mortgage bond for necessity and yet their 
Lordships hold that the decree was rightly confined to rents 
and profits. Ít is quite another question if the rents and pro- 
fits are not sufficient to pay the decree amount. The deci- 
‘sion in Pramada Nath Ray v. Poorna Chandra Ray (2) 
is full of dangerous possibilities and normally, tres- 
‘passing is not part of the duties of a shebait and it 
is only in exceptional cases that the Debutter estate should 
be made liable for it. 


mbine gt ka i o maaa UN 
I. (1875PL Ral A 145, ; ; a. (1908) ILR 35 C 691, 
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AM, SINGH v. CHEDDI SINGH, I. L. R. 46 All. 882. 

ay Onde r the, 'Mitakshara Law as administered in the United 
Egoyinces, 1,44, alienation of the joint family property in the 

sence 0 ‘justifying necessity and without the consent of the 
„Other members of the family i is totally bad and though it may 
be afirme by the other members if any further member is 
-botn'iht thé family before such afirmance, his consent also 
would be” necessary to validate the sale. The same is true 
‘oftM adidas: als" except to this extent, viz., that the aliena- 
‘tion ‘WillStand to the extent of the alienor’s share at the 
date of 'thé#Mendtion and the share very probably of every 
member affitmin’ the transaction as it stands at the date of 
the affifinance! Limitation presents no difficulty when the arti- 
‘cle applicable 15 Art. 126, where the starting point of limitation 
is thë daté ' of possession by the alienee. In sucha case their 
T ordship$" ‘of the Privy Council have recently decided that 
Ss 6? “> and” 8 of the Limitation Act do not extend the 
'Peflod ‘Of. limitation by the term of the minority of the subse- 
aunty bdin ons, Those sections have, in their Lordships’ 


SITA 
i. Ud 


s oe ee er 


opini 
at the date of the accrual of the cause of action. But would 
that reasoning apply to a case where the article of limitation 
applicable is Art.i144, the starting point under that article being 
the time when .possessiory became adverse to the plaintiff ? 
“How . can you.have adverse possession against a person who 
‘is;not:in existence ? It has been held in several cases both 
heré andin England that possession will not be adverse so long 
as there is.no person entitled to sue(See 18 I. C. 373 :34 1. C. 
945.).But that principle is not, we think, applicable to the case 
ofa; Hindu joint family. It is not a case where there is 
nobody that has the right to sue. The property completely 
vests jnathe members in esse with powers of disposition and 
affirmation so as to totally exclude the subsequently born mem- 
ber.so long.as he isnot born. Whether it is open to the mem- 
. ber who has alienated to bring a suit to recover possession of, 
‘the property:or not, the other members can sut on behalf of the 
“family so as 'to.bind the subsequently born member by.the con- 
“clusion i in such a suit. Under those circumstances the members 
in esse-must‘be regarded “as persons from or through whom” 
the subsequently born members “ derive their right to sue.’ 
There is no reason why the same argument should not m 
to Madras as well for though an equity “n favour of 
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the alienee is recognised in Madras, it is equally recognised 

that the status of the family is not affected by’ ‘such aliena- 

tion either quoad that property or other properties ‘of’ th 

family. ; hee eer 
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Boura AKHEY Ram v. Basant Lat, I. L. & 46.All 894. 

This case raises the same point as was, settled: recently 
so far as the Madras High Court is concerned by, a Full Bench 
of that Court in Meyyappa Chettiar Y.. Chidambaram 
Chettiar (1) after a large amount of, conflict., The 
Full Bench itself is divided in opinion, the majority 
being in favour of the view ‘that, once an 
“execution petition is put in, the attachment before judg- 
ment becomes an attachment in execution with precisely similar 
privileges and disabilities, among others__the liability to be 
raised if the application for execution is dismissed for default. 
It will be seen that one of the cases relied upon for this conclu- 
sion by Mr. Justice Ramesam is a North West Provinces High 
Court Reports Case (2). A Bench of the Allahabad High 


Court decide the case in quite the contrary sense. 





Lat Umrao Singa v. LAL Singa, I. L. R. 46 All..g17. 

Though part of the reasoning in this case is vicious, the 
conclusion would seem to follow from the course of decisions 
which have laid down that a mortgage debt can be attached 
and sold as a debt, and the security will follow without being 
expressly sold. The result is anomalous__the anomaly specially 
appears when a usufructuary mortgage is in question. The 
Bombay High Court would seem to exclude usufructuary mort- 
gages from the rule. Manilal Ranchod v. Motibhai Hema- 
bhai (3). Ramasamie Moopan v. Srinivasa Aiyangar (4) 
would make a somewhat unintelligible distinction 
between cases of mortgages where a debt is payable 
and those where a debt is not payable without reference. to 
the fact whether the mortgage is usufructuary or otherwise 
Having regard to the very definition:of mortgage, even a usu- 
fructuary mortgage is a security for a debt and therefore would 
be attachable as a mere debt. It is well if the Legislature 
or the Rules Committee removes the anomaly. 


—_8 __, re 
a (1923) LL R 47 M 483: 46 M L J 415. 2. 1NWP(H C) 96. 
3. (1911) I L R 35 Bom. 288. 4. (1915) 28 M L J 338. 





/ 


PART KI. || THE MADRAS LAW JOURNAL (N. I. C.) 23 


WamAn Marranp v. THE COMMISSIONER, C. D., 
I? L. R. 49 Bom. 73. 


The question that arose for decision in this case is one of 
some nicety under the Stamp Law which has not been the sub- 
ject of judicial consideration in this country or in England. 

°” Several properties wert subject to a mortgage. One of the pro- 
perties was sold for its full market value, the vendor under- 
taking with the buyer to bear the full amount of the mortgage 
charge himself ; and a reference was made under the Stamp 
Act whether, under S. 24, the sale deed was chargeable with 
the duty on the amount of price alone or on the full amount of 
the charge on the property which was in excess of its value. 
Although when a property which is subject to a mortgage is 
sold, all that passes to the purchaser is only the equity of re- 
demption, except when the mortgagor and the mortgagee join 
in conveying the property to the buyer, for the purpose of re- 
venue the stamp duty payable on the sales of equity of redemp- 
tion is calculated not merely on the value of the equity of re- 
demption but on the balance of mortgage amount as 
well. Otherwise, the State would stand to lose the amount 
of revenue, as the stamp duty on a sale for the full value of 
the property may exceed the aggregate of duty payable on 
the mortgage and on the sale of the equity of redemption 
valued merely as such. What Baron Martin said in 
Mortimore v. The Commissioners of Inland Revenue (1) as 
being the scope and object of the Stamp Law in England may 
well be accepted as laying down the intention of the Legislature 
in enacting S. 24 of the Indian Stamp Act of 1899. The 
learned Baron observed : “The scope and object of the enact- 
ment is clear, véz., that upon every purchase ad valorem duty 
shall be paid on the entire consideration which either directly 
or indirectly represents the value of tlre free and unencumbered 
corpus of the subject-matter of the sale.” The stamp duty 
on the sale deed was paid on the market value of the property 
in-the case under notice ; and the learned Judges held that it 
was correct. As their Lordships have *pointed out, she 
language of the explanation to S. 24 is somewhat unhappy” 
as it has not taken into account all the possible classes of cases, 
such, for instance, as the one that arose in this case. It is 
therefore unduly wide and it has therefore been restricted in 
its operation to cases where the purchaser has rendered’ bim- 


1 2H & C 838 at 853. 9 
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self liable to pay the incumbrances. Even if it fs tô be so 
understood, there would still remain some anomaly, as for 
instance, where a number of properties are subject to a mort- 
gage for a certain amount and each one of the preperties is 
sold separately to different persons without the vendor under- 
taking to pay the incumbrances. We presume in such a case 
ad valorem duty on the full value of the incumbrance will 
have to be paid on each one of the sale deeds. Again, it is not 
clear what would be the stamp duty on a document by which 
the mortgagor relinquishes the equity of redemption to ithe 
mortgagee and the amount of the mortgage debt exceeds the 
value of the property. It has been said that in such a case 
in England ad valorem duty has to be paid only on the value 
of the property. 


MANICKAM PILLAI v. MAHUDAM BATHUMAL, I. L. R. 
47 Mad. 819 :47 M L J 398 (F. B.) 


The question whether a person has appeared and the ques- 
tion whether his non-appearance is wrongful or unauthorised 
are two quite different questions. Appearance or no appearance 
is a question of fact uncomplicated by questions of law. The 
party may have authorised a vakil to appear. If the vakil 
does not come to Court at all, there could be no question, he 
does not appear though he was authorised to appear and may 
be, and ought to have appeared. It cannot make any difference 
if he says he does not appear in the case though he ought to. 
His not appearing may be wrongful but the party cannot be 
said to have appeared. Nor again, can a person situated 
like a vakil, be said to appear when he has no instructions 
enabling him to appear. If a party appearing by vakil can- 
not be said to appear by the fact of his mere physical presence 
[see Gopala Row y. Maria Susaya Pillai (JJ a fortiori 
when the vakil who appears for him has no instructions and 
says he cannot appear. 


KRISHNAMACHARIAR v. SRIRANGAMMAL, I. L. R. 47 M. 
824 : 47 M. L. J. 409 (F. B.). 
The question in this case was as to whether the rule add- 


ed en by the High Court to O. 9, R. 13, making S. 5 of the 





° 1. (1906) I L R 30 M 274: 17 M L J 225. 
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LimitationJAct applicable to applications coming under that 
rile was intra vires. The whole difficulty arises out of the 
clumsy ways of the Legislature. It might have directly pro- 
vided in S. 122 power to make S. 5 applicable to such applica- 
tions as it shall deem fit just as it has given power to the 
“High Court to amend, add to or alter the rules in the schedule 
to the Civil Procedure Code. But as it is, the question was_— 
is the rule intra vires? The argument of the Full Bench in 
this case is so far as one gathers is that limitation is procedure. 
Under S. 122 the High Court is given power to regulate pro- 
cedure and the rule in question does not alter or amend the 
Limitation Act as S. 5 of the Limitation Act contemplates 
the application of S. 5 to applications by rule. It cannot be 
denied that limitation is procedure [Reg v. Dorabjt 
Balabhai (1) and Munjhoori Bibi v. Akel Mahmud (2)] 
and it would be perfectly competent to the High Court 
to frame rules specifying a time, for instance within 
which a written statement should be put in and so forth but 
it is not competent to it to alter the rules laid down by the 
Limitation Act. As the rule in question has not the effect 
of altering the Limitation Act, the rule is intra vires. Although 
the reasoning is not altogether satisfactory, it has the 
merit of giving effect to the obvious intention of the Legisla- 
ture. If the rule is once in the Civil Procedure validly, the 
subsequent taking away of the power of the High Court cannot 
affect the validity of the provision so introduced. But their 
Lordships are probably right in holding that the alteration 
of language does not affect the power of the High Court. 
The word “ enactment” would certainly include the Civil 
Procedure Code__both sections and schedules. Any altera- 
tion made in the Civil Procedure by the application of the 
machinery provided by the Act would equally be an enactment. 
f 





AMMAKANNU AYI v. MURUGAYYA ODAYAR, I. L. R. 
47 M. 850 : 47 M. L. J. 85. ° , Bi 
Suit against a wrong person on a right cause of action ` 
cannot bar a fresh suit against the right person. Suit and 


decree against one of the right persons might bar a suit 
against the other so far as Indian Law is concerned, (1) if 


r. (1874) 11 Bom H C R 117. 2. (19139 17 CL J 316. 
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you cannot sue the other person alone, (ii) if the ntmedy was 
alternative and the suit amounted to an election. . instance 
of the former is an action for winding up a partnership; of the 
latter, possibly, the case of principal and agent. Manager’s and 
guardian’s cases will not come under either of these because, 
(?) in neither of the cases is personal diability necessurily ex- ° 
cluded, and (#) there is no rule of procedure thgt requires a 
joinder of both in an action. On the question whether a docu- 
ment executed by a person who is a guardian or manager in his 
own name should be held to bind his ward, there is 2 lot of lite- 
rature. In the case of the managing member of a Hindu 
family who set up his exclusive title to the property, the Privy 
Council held in Balwant Singh v. R. Clancy(1) that the aliena- 
tion would not bind the brother. There it was 
clear that the brother denied the title of the younger 
brother. Where the question is doubtful, and 
the purpose is a binding purpose, the tendency is 
to support the alienation on the footing of all the powers 
vested in the alienor. In the case of a father, it was held 
in Adimula v. Alamelu(2) that the description of the property 
as self-acquisition by the father was not sufficient to exclude 
the alienee from the benefit of the rule. The way in which 
Balwant Singh’s (1) case has been explained in that case is not 
satisfactory but the judgment may be supported on the ground 
that such a description did not necessarily denote that the 
father was setting up an adverse title. It will be found that 
in the well-known case of Hanuman Pershad Pandey, the 
mother who was not the de jure guardian ( the Court of 
Wards being the guardian) had purported to pledge the 
minor’s property describing herself as proprietor and yet their 
Lordships upheld the pledge on the ground that there was no 
intention to act adversely to the minor. In this case, having re-_ 
gard to all the circumstances, the Lower Court had held that 
the guardian purported to act only in her individual capacity 
and in denial of the rights of the adopted son. In that view, 
there was no power to proeeed against the ward. 


1. (1912) ILR 34 A 296: 23 M LI 18 (PC). 2. 4 L W 126. 
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Sôsuh Ram v. Tursi Ram, 1. L. R. 46 All. 693 (F. B.). 


O. 21, R. 103 isa stringent rule and before a man’s 
right of suit is taken away, the case must clearly come within 
the scope ðf that rule. ln this case an application was made 


, in’advagce under O. 21 R. 95 by the decree-holder to remove 


the sons on the ground that they Were holding on account of 
the judgment-debtors their fathers. The Court heard them and 
dismissed the application, holding that they were in possession 
on their own account. The question was whether this order 
barred a suit by the decree-holder more than a year after. The 
majority held, not, Mr. Justice Mukherjea dissenting. We 
think the majority are right. We think R. 97 contemplates 
— steps taken to obtain possession through Court and actual 
obstruction or resistance and not mere possibility and appre- 
hension of obstruction or resistance before any attempt is 
made to take possession. It has been held that each obstruc- 
tion or resistance gives the decree-holder a fresh cause of 
action under Art. 167. 


a 


ABDUL Hakim KHAN CHOWDHURY v. EXLAHI BAKSHA 
SHA, I. L. R. 52 Cal. 43. 


In this case, Mr. Justice Chakravarti has attempted to 
classify the cases in which from the circumstances appear- 
ing in cases of tenancies, not being agricultural tenancies or 
arising after the Transfer of Property Act, Courts have infer- 
red a permanent tenancy. The real difħculty in evolving a 
rule of law from out of these decisions seems really to be that 
the inference of permanent tenancy seems to be one largely of 
fact arising from the circumstances of each case. On analy- 
sis, the learned Judge finds the cascs falling under two distinct 
heads, the first in which an inference pf permanent tenancy has 
been raised from the circumstances on the presumption of a 
lost grant and the second on the rule of eqtutable estoppel. The 
case under notice was not rested in the second head, and the 
learned Judge went into a, somewhat full gxamination of the 
cases falling under the first head. š ; 

It has to be observed that from the history of the doctrine 
of lost grant which was evolved about the 18th century in 
England, it arose out of the difficulty of proving the acquisi- 
tion of an easement by prescription at common law from the 
time of King Richard I and the juries were consequently some- 
times directed to find a lost modern grant from an unfnterrupt- 
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ed user without objection and as of right even for nty years. 
The acquisition of a right by a presumption of lost grant has 
therefore been applied to cases of incorporeal hereditaments 
which lie in grant ; and the doctrine has therefore been availed 
of in the cases of easements, profits a prendre and nights of | 
common. We are not therefore clear whether the presumption 
of lost grant has ordinarily been invoked in the cases of lease- 
holds. It must however be stated here, that there are some ob- 
servations in Natina Pillai Maracayar v. Ramanathan Chetti- 
ar ( 1 )suggcsting the applicability of the fiction of a lost grant 
to cases of permanent tenancy. If the doctrine of the lost grant 
is thus available to cases of leaseholds, we are not sure that 
the fact that the user commenced only forty or forty-five 
years prior to suit would in law be sufficient to negative the 
presumption as there is no fixed period which will give 
rise to the presumption of a modem lost grant. 


In some of the older cases, even twenty 
years user has been held sufficient. Sec the cases referred to 
in Angus v. Dalton (2). In more recent years a lost grant 


has been presumed from user for 50 years and less. Attorney- 
General of Southerm Nigeria v. John Holt and Company (3). 
Cf. Cowlam v. Slack (4). It does not seem to be material 
for the raising of this presumption whether the commencement 
of the user was known or unknown. In the case of Attormey- 
General of Southern Nigeria v. John Holt and Company (3), 
the commencement of the user was well known and still their 
Lordships of the Privy Council inferred a grant of a licence 
from the Crown. [It is significant to notice, in this connection, 
that the presumption of a lost grant cannot be rebutted by 
proof that no such grant was made in fact. See dngus v. 
Dalton (5). 
e 
THE COMMISSIONER OF INCOME-TAxX v. BINNY AND Co., 
l. L. R. 47 Mad. 837 : 47 M. L. J. 242. 
When instead of the profits being distributed as dividends, 
thay were converted into capital and each shareholder’ was 
“given so many additional shares, the question was whether this 
was income within the meaning of the Income-tax Act. The 
subject is one on which opinion is very much divided. On the 
one side (in support of the opinion of the Bench in this case) 
e ° 1. (1923) ILR 47M 337:46M L J 546 (P C). 
2 3 Q B D35. 3. (1915) A C 599. 
+o I5 East 108, 5 4Q BD 162 at 172, 
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is the ‘ak of the majority in Inland Revenue Commission- 
ers v. BlottsInland Revenue Commissioners v. Green- 
wood (1) ; against it is the view of Lords Sumner and Dune- 
din. Three of the learned Judges who took part iri Inland 
Revenue, Commissioners v. Blott Inland Revenue Commis- 
sioners v. Greenwood (1) think that the decision in Bouch v. 
Sproule (2)vwhich they follow is inconsistent with the judg- 
ment of the Judicial Committee ın Swan 
Brewery Co., Ltd. v. Rex (3). The judgment of the 
Privy Coundil is binding on Indian Courts. The judgment 
of the Privy Council would not bind the House 
of Lords and it is opento them to point out how 
the wording of the statute which they had to con- 
strue differed and how that circumstance detracts from the 
value of that judgment as a precedent. But is it open to a 
subordinate tribunal to whittle away the authority of a higher 
tribunal by substituting a reason for the judgment valid in 
its opinion in the place of the reason actually given by that 
tribunal? That method of dealing with authorities 1s vicious 
and is generally condemned. | 


VAIDYANATHA AIYAR v. SWAMINATHA AIYAR, I L R 
47 M. 884 : 47 M. L. J. 361 (P. C.). 

In this judgment their Lordships seem to lay down three 
propositions with reference to S. 92, Civil Procedure Code, 

(i) that all public Hindu temples are prima facie to be 
taken as dedicated for the use of all Hindus resorting to them; 

(ii) but that the interest contemplated by the section is 
not the bare possibility, that a Hindu might desire to resort to 
a particular temple but something more than that—only those 
that regularly worshipped in a temple would have such interest; 

(iii) the descendants though im the female line of the 
founder had enough interest to maintain such a suit. 

Their Lordships would thus seem to ‘adopt the judgment 
of the majority in T. R. Ramachandra Atyar v. Parameswaran 
Unni (4). . : 5 

They would seem to be inclined also to support the view of 
the majority in Gauranga Sahu v. Sudevi Mata (5) that the 
heirs of the founder would have the right to nominate a trustee 
for the charity. 

1. (1921) 2 A C 171. 2. (1887) 12 A C 85. eè 

3. (1914) A C azi. 4. (1919) ILR M 960:36MLJ 396. 

5. (1917) I LR 40 M 613: 32 ML J 597 (F BY oo 
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In this case however the founder’s heir asserfed that the 
property belonged to him and though he provided for the per- 
formance of some of the charities, their Lordships hold his 
appointment being on the footing of his being owner, the 
appointment was bad. If his intention is to continue the, 
charities as they were intended to be was clear, the 
words would not have stood in the way of the appointment be- 
ing considered as an appointment of a trustee to the original 
trust. The substantial intention of the testator their Lord- 
ships thought was to benefit certain illegitimate descendants of 
his at the expense of charity. Hence the somewhat strict 
construction. 

GovINDA NAIDU v. CHENGALRAYA Mupaul, I. L. R. 
47 M. 896 : 47 M. L. J. 415 (F.B.). 

There was a lot of conflict as to the proper construction of 
>. 153 of Estates Land Act (there is no question it is very 
badly drafted) but judicial opinion has been more or less 
gravitating towards the conclusion that the grounds 
mentioned in Section 153 are not exhaustive of the 
circumstances in which a suit in ejectment would lie 
but that a suit brought on other available grounds 
should be brought in a Civil Court. The Full Bench has set 
its imprimatur on this view. Perhaps they are right. But 
it is difficult to see on principle why the forum should change 
according to the grounds urged for eviction. 

The Bench had another point to decide as to whether a 
benamidar in the sense of a transferee from a real owner for 
the benefit of the latter could sue under the authority of the 
ruling of the Privy Council in Gur Narayan v.Sheolal Singh(1) 
or only transferees for consideration supplied by another. 
Benami ts really resulting trust as pointed out by the Privy 
Council in that case and in Bilas Kunwar v. Desraj Ranjit 
Singh (2). S. 81 of the Trusts Act provides for transfer 
tor no consideration by the real owner, S. 82 of 
the Trusts Act for benami transfer for consideration 
supplied by another. There is no distinction between the 
two cases. It is refinement of a refinement to make a dis- 
tinction between the two cases or to make a further distinction 
between a sham and a benami transfer as is sometimes attempt- 
ed.” . 


1. (1919) IL R 46 C 566 :36 M LJ 68(P C). 2. (1915) ILR 37 A 557 (PC) 


y 
! 
PART “1 THE MADRAS LAW JOURNAL(N. 1. C.). zi 


GOBIN A LAL Ghose v. NALini Kanta Ghose, I. L. R. 
mabali. 


In this, cd4se an adult person obtained a decree and died 
within three years thereof. His legal representative was a 
minor at” his death amd the judgment-debtor got himself 
appointed as the guardian of the minor and the decree was 
consequently not executed during his guardianship. After 
some years he was removed from the guardianship and another 
guardian was appointed who applied for executing the decree 
when the judgment-debtor objected that the execution of the 
decree was barred, as it was more than three years after the 
decree; but the learned Judges held that the period of the judg- 
ment-debtor’s guardianship should be deducted in computing 
the period of limitation for the execution of the decree on the 
ground that there was fraud on the part of the judgmient- 
debtor in getting himself appointed as guardian without dis- 
closing the existence of the decree. Although this decision 
is essentially just, the provision of the Limitation Act under 
which the period was deducted is not given by the learned 
Judges and it is not easy to find any such provision. After 
the decision of their Lordships of the Privy Council in Soni 
Ram v. Kanhaiya Lal (1), it is no longer open to argument 
that even a temporary fusion of the interests of the obligor 
and the obligee in the same person would suspend the opera- 
tion of the rule of limitation after time has once commenced 
to run; and the decision in Narrondas v. Narrondas (2) 
was really distinguishable as the hand that had to pay and the 
hand to recetve were the same in that case, even at the time 
that limitation commenced to run. 


The only provision that can be called to aid in support 
of the decision under notice is, so far as we can see, S. 18 
of the Limitation Act. Under that sectian, it would be open 
to question whether fraud concealing the right to sue or make 
an application, subsequent to the accrual of the right to sues 
or make the application can really avail the plaintiff or the 
applicant. In this case, there was no fraud when the right to 
apply accrued, i. e., during the father’s lifetime. Whether the 
fraud of the judgment-debtor after his death practised upon 
his infant son leading to the appointment of the judgngent- 
debtor as guardian will entitle the infant to rely on S18 ia 


1. (1913) I LR 35 A 227 (PC). 2. (1907) IL R 31 Bom 418 at 429s 429 
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difficult question, as authority in England under th analogous 
provision, S. 26 of 3 & 4 Will. IV, c. 27, is ‘against such a 
view. See Willis v. Earl Howe (3) ; cf. Byjnath Suhaye 
v. Brohmo Deo Narain (4) ; and the late Mr.*Mitra took 
the same view under the Indian Act as well. It must however, 
be said that the language of the English enactment is not iden- 
tical with that of S. 18 of the Limitation Act and Mr. Rustomji 
is of opinion that even fraud subsequent to the accrual of the 
cause of action will come within S. 18. See Rustomji’s Law 
of Limitation, 3rd Edition, p. 117. We would, however, 
submit that the words of the section that “ the time limited 
for instituting a suit or making an application shall be com- 
puted from the time when the fraud became known, etc.” 
would seem to suggest the case of fraud at the inception ; 
otherwise time will be extended cach time there is fraud sub- 
sequent for the full length of the prescribed period on each 
occasion. i 


Again, it is by no means easy to say whether the section 
has any application to cases whether owing to the deficiency 
of understanding as in the case of minors or lunatics, they are 
not able to protect themselves against strangers. It is possible 
to argue that their only protection is under S. 6 of the Limita- 
tion Act, which obviously cannot apply to this casc, as it con- 
templates only cases of initial disability. Indeed, there is 
the high authority of Page Wood, V. C. in Manby v. 
Bewicke (5) to the effect that the corresponding section of 
the English Act does not apply to cases of persons of defective 
understanding. 


Again, if the case under notice is covered by S. 18, the 
learned Judges should have held that the minor had a fresh 
period of three years under the section after the fraud of 
the former guardian became known and not merely that his 
period of guardianship should be deducted in the computation 
of time under Art. 182. 


ses Oo os ce, | TA 
3. (1893) 2,Ch 545 at 553. 4. (1868) 9 W R 255. 
E 5 3K & J 342. 
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Wash YAN GANESH v. SAGUNABAI, L L. R. 49 Bom. 113. 


The question that arose in this case is comparatively 
simple. A father and son were some of the members of a 
larger jofnt Mitakshara family and were as such entitled 
to one-third share in ag house. A money decree was obtained 
against the father who appealed against it. Pending the dis- 
posal of thè appeal, the father died ; and the son prosecuted 
the appeal as the legal representative. The decree of the 
Lower Court was confirmed in appeal ; and the question was 
whether only the sixth share of the father or the third share 
which originally belonged to the father and the son was liable 
for the decree. The learned Judges had no difficulty 
in holding that the latter contention was right, relying on the 
prior decisions in Umed Hathising v. Goman Bhaiji (1) and 
Shivram v. Shakaram (2); and they held that the provi- 
sions of S. 2, Bombay Act VII of 1866 did not lay down any- 
thing to the contrary. Whatever doubts might have existed 
prior to the Code of 1908, there can be no difficulty, after 
the enactment of S. 53 in the new Code, of reaching the joint 
family assets of the father and son in execution. The ques- 
tion would have been more difficult if, in this case, there had 
been a partition between the father and son after the accrual 
of the cause of action for the suit against the father or even 
after the suit and prior to the decree of the first Court. It 
wauld probably be that in such a case if there had been no 
appeal by the father, only the father’s one-sixth share would 
be liable in execution, as the father’s right to sell the son’s 
share for his own debts would then not be exercisable. See 
Krishnaswami Konan v. Ramaswami Aiyar (3). But even 
then a separate suit might lie against the son after partition to 
reach his share which he got in partition although the partition 
‘might be bona fide and not made with a view to defraud the 
creditors of the father. Jagannatha Rao v. Viswesam (4) 
differing from Kani Venkata Reddit v. Chelluri Sathyanara- 
yanamurthi (5). It would be a question whether the later suit 
should be based on the original cause of eaction, against e the 
father or the decree debt against the father or either of them 
at the creditor’s option. See Periasami Mudaliar y. Seetha- 
rama Chettiar (6). If, however, the father after partition 
Re enc eg Meee a ee 


1. (1895) I L R 20 B 385. 2, (1908) IL R 33 B 39. 

3. (1899) ILR22M 519:9 M L J 127. 4. (1924) ILI LR47“M 621. 

5. (1920) 40 M L J 473. 6. (1903) I L R27 M 243. 
NIC 


\ 
? 
34 THE MADRAS LAW JOURNAL. (N. 1. C.). [ VOL. XLVII. 


appealed against the decree and died pending supu and the 
son comes on record as legal representative and prosecutes 
the appeal and the decree of the Lower Court is confirmed, 
it would be open to argument whether the son’s share in the 
partition may not be reached in execution of the appellate 
decree against the son or whether even {n such a case a fresh 
suit should be brought against the son to reach his share as 
distinguished from his father’s share. Other considerations 
might arise if after such a partition, the son and the father 
were both alive and the son’s share is sought to be made liable 
for the decree against the father. Whether a second suit 

can be brought against the son in the father’s lifetime and, if 
so, whether on the original cause of action or on the decree 
debt and whether such a suit may be brought against the son 
alone without the father being a party are more difficult ques- 
tions to answer. Cf. Narayana Chetti v. V wappa Chetti(7). 





SHANKERBHAI MANORBHAI v. MOTILAL RAMDAS, 
(1925) I. L. R. 49 Bom. 118. 


Notwithstanding the high authority of the learned Judges 
who decided Kali Dayal Bhattacharjee v. Nagendra Nath 
Pakrashi (1) it will be open to a Court which is not concluded 
by that decision, to consider whether the sounder rule is not 
as has been held in the case under notice, that where all the 
tenants-in-common sue to eject a stranger from the land and 
obtain a decree and the defendant appeals therefrom and 
pending the appeal one of the tenants-in-common dies and his 
legal representatives are not brought on the record, the appeal 
does not thereby become so defective in respect of parties 
as to render it impossible for the Appellate Court to give any 
relief to the defendant-appellant. In this connection we 
may mention that it is open to one of several tenants-in-common 
to sue alone to eject a trespasser, so long as the tenant-in- 
common does not deny the title of the other co-tenants. Radha 
Prospad Wasti v. Fasuf (2), Shutari v. The M agnestte Syndi- 
cate, Ltd. (3) and Sri Thakurji v. Hari Lal (4). If, in 
such a case, the plaintiff obtains a decree and the defendant 
appeals against the same and the plaintiff dies pending the 

oe x 7. (1916) 31 ML J 386, 

s ; 7 1. (1919) 24 C WN 44. 

a (1881) LL R7 C414, 3. (1915) ILR 39 M 50r. 4 (1922) I L R 44 A 634 
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appeal and his legal representatives are not brought on the 
record, the cae presents no difficulties and the appeal as a 
whole wil ahate. But where each tenant-in-common sues 
in respect Of his share, it is not clear why it is not open to 
the Appellate Court to give the appropriate relief against 
the surviving tenant-in-common in respect of that fraction of 
the interest represented by him. We are not sure whether 
it is not open to the defendant in such a case to acquiesce in 
the decree in so far as one of the tenants-in-common is 
concerned and appeal against the decree against the other or 
cthers, as for instance, when he compromises with one or some 
of them. If this is possible, there can be no objection to the 
appeal proceeding to an adjudication on the merits, if after 
appeal, one of the respondents, tenants-in-common, dies and 
his legal representatives are not brought on the record. Ít 
may be that in such a case, if the defendant-appellant succeeds, 
he will only get joint possession along with the legal represen- 
tatives of the deceased respondent i in respect of the shares of 
the surviving respondents. If, notwithstanding the abate- 
ment as against the deceased respondent, the Appellate Court 
thinks the presence of his legal representatives is necessary 
to adjudicate on the rights of the other parties, there is nothing 
to prevent the Appellate Court at the time of the hearing to 
order them to be made parties to the appeal for that limited 
purpose under Q. 1, R. 10. or O. 41, R. 20. It may be that 
the case of joint promisees under a contract may stand on a 
different footing as they have all to join together in suing on 
the contract. See S. 45 of the Contract Act ; and the case 
of Azimuddin v. Tara Sanker (5), which depends upon the 
language of S. 188 of the Bengal Tenancy Act, will also stand 
on a different footing. The case of joint tenants in the strict 
sense of the terms is really simple, as tn the death of one of 
the joint tenants, his interest survives to the others and there 
is thus no scope for the application of O. 22, R.4 (3). In 
the consideration of this question, cases prior to the coming . 
into force of the Code of 1908 are not certain guides, as they 
are to some extent coloured by the application of S. 368 of 
the Code of 1882 as it stood at the time. Cf. Hem Kunwar 
v. Amba Prasad (6). zi 


5. (1918) 28 C L J 201. 6. (1900) I L R 22 A 430. 


t 


? 
36 THE MADRAS LAW JOURNAL. (N. 1. C.). (VOL. XLVII. 


HEM CHANDRA De SARKAR v. AMIYABALA De SARKAR, 
(1925) I. L. R. 52 Cal. 121. 


That in a suit for specific performance when a defendant 
pleads that he is a bona fide purchaser for value of the pro- 
perty without notice of the contract esued on, the burden of 
proving absence of notice is on the defendant is too well 
settled at the present day under the decisions’referred to in 
the case under notice, to admit of any doubt. We only wish 
to draw attention to the nature of the plea in she words of 
Farwell, J., as he then was, in the well-known case of In re, 
Nisbei and Potts Contract (1) following the decision of the 
Court of Appeal in 4ttorney-Genenal v. Biphosphated Guano 
Company (2). His Lordship observed, “ But the plea of 
purchaser for value without notice is a single plea to be proved 
by the person pleading it ; it is not to be regarded as a plea 
of purchaser for value, to be met by a reply of notice, ” and 
reference is made to the observations of the Court of 
Appeal that the defence of a purchase without notice is one 
which ought to be specifically alleged as well as proved by 
those who rely on it. 


1. -{1905) 1 Ch 391 at 402. 2. 11 Ch D 327. 
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LATCHMANAN CHETTY v. SUBBIAH CHETTY, (1924) 
L. L. R. 47 M. 920: 47 M. L. J. 389. 

Under.the Limitation Act of 1877, S. 7 applied to decree 
but S. 8 did not. According to the interpretation put upon 
S. 7 by the Madras High Court, that section did not apply 
unless all the persons entitled to institute the suit or make the 
application were minors. The present Act gives the benefit 
of S. 8 (present S. 7) to minor decree-holders but the altera- 
tion has beén made so ineptly, if the conclusion arrived at in 
this case is correct, that there is no case which would come 
within the main clause all cases of decree would come only 
within the exception. The cases that came to the 
contrary conclusion relied upon some arguments which are 
clearly invalidated by the decision of the Privy Council in 
Ganesha Rao v. Tuljaram Rao (1). Mr. Justice Walsh sug- 
gests in Singa Pillay v. Govinda Reddy (2) “that 
Ss. 6 and 7 are dealing not with procedure but with the legal 
status of individuals and the expression ‘ where a discharge 
can be given’ is merely intended in S. 7 to be a definition 
of a person who in the ordinary legal language is described 
as being able to give a discharge. ” 


eS 


Koyasan Koya Haji v. SECRETARY OF STATE FOR 
INDIA, I. L. R. 47 M. 927 : 47 M. L. J. 379. 

The Madras Land Encroachment Act has been always 
a dificult Act to construe. S. 14 of the Act says: “ Nothing 
contained in this Act shall be held to prevent persons deeming 
themselves aggrieved by any proceedings under this Act except 
as hereinbefore provided from applying to the Civil Courts 
for redress : Provided that the Civil Courts shall not take 
cognizance of any suit instituted by such persons for any 
such cause of action unless such suit shall,be instituted within 
six months from the time at which the cause of action arose” 
and the explanation says that the cause of action shall bę 
deemed to have arisen (a) in respect of dny assessment “Or 
penalty on the date on which such assessment or penalty ` 
is levied ; and (b) in respect of eviction or forfeiture on the 
date of eviction or forfeiture. Several questions have arisen 
in connection with the section. One of them is, what is meant 
by proceedings ? Do notices under 3. 6 or 7 constitute such 

x (1913) ILR 36 M 295:25 ML J 150 (P C} 
2. (1917) IL R 41 M 435 at 442. 
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proceedings or is it only levy of assessment .or penalty or 
eviction that constitutes proceedings under the section and 
gives rise to a cause of action ? Somewhat similar questions 
have been raised with reference to notices under the Revenue 
Recovery Act. So far as the Land Encroachmeft Act ise 
concerned, in Narayana Pillai v. Secretary of State (1) the 
view was taken that a notice was not a proceeding under the 
Act. The referring Judges in The Secretary of State for 
India v. Assan (2) were inclined to take thise view. The 
Full Bench differed and held that if the notice was claimed 
as giving rise to a cause of action, the suit would be barred 
after six months. The Full Bench at the same time agreed 
with the judgment in Narayana Pillai v. Secretary of State (1) 
that a mere notice under S. 7 was no grievance and gave 
rise to no cause of action at all. In so doing 
they purported to differ from Bhaskaradu v. Subbarayady (3) 
which the Judges seemed inclined to bold that 
a notice would give rise to a cause of action But 
the notice in that case was a notice under S. 6. The notice 
under S. 6 differs from that under S. 7 in that it involves 
a denial of title of the person to whom it is addressed.’ The 
facts in the case under review were these : First, there was 
a notice to quit under S. 6 but no further action was taken. 
An application for review was filed by the party which was 
rejected and he was asked to vacate the land. This the 
plaintiff made the ground of his suit and sued. At the time 
it was more than six months from the first notice to quit. The 
question was whether the suit,was not barred. The view express- 
ed is that though it may be that the first notice gave a cause 
of action the party is not limited to it and when a further cause 
of action arises in the nature of an order to vacate, he has 
a cause of action again. It has been held before 
this that though penalty has been once levied, if later on, 
penalty should again be levied the party has a fresh cause of 
action in and similarly though levy of penalty has been 
aCquiesced ein, wen eviction takes place, the party may sue 
` again so long as his title is not destroyed by adverse possession 
[see Bhaskaradu v. Subbarayadu (3) and Syed Mamshah 
Thaike v. Secretary of State (4){]. This case goes further 


° I. (1912) 23 M L J 162. 
s a. (1925) ILR 39 M 727 :30 M L J 255 (F B). 
i 3. (1913) ILR 38 M 674 : 26 ML J 60. 
4, (1918) 9 L W 265. 
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than these.cases and as Mr. Justice Ramesam recognises is 
in conflict with those cases that hold that when there are re- 
peated denjals of title, the suit must be brought within six 
years of the first denial and each fresh denial does not give 
ea fresh tause of action. On that subject, there are any 
number of conflicting rulings and this case is another. 





RAJARATHNAM Namu v. RAMACHANDRA NADU, 
I. L. R. 47 M. 948 : 47 M. L. J. 434. 


It is hardly 4 satisfactory procedure to distinguish a deci- 

sion on the facts when the reasoning proceeds on a different 
'assumption as to the facts. We think the judgment in this 
case is open to that objection and would have been clearly 
opposed to the ratio decidendi of the decision in V aidyanatha- 
swami Aiyar v. Somasundara Mudaliar (1), were it not for 
the changed language of the Civil Procedure Code of 1908. 

The Full Bench is clear that an order for sale in a mortgage 
suit is a decree for payment ‘of money within the meaning of 
Ss. 230, 258 and 295 of the old Code. S. 230 (present S. 48) 

contained the words “decree for payment of money.” In S. 258 

(present O. 21, R. 2), the words were “ money payable under 
a decree.” In S. 295 the words were “ decrees for money. z 

Their Lordships considered that sound policy required that 
in all these cases, even a decree directing sale in default of 
payment as in a mortgage decree should come within those sec- 
tions and they further held that the language permitted of such 
an interpretation. The Legislature has since altered the 
language of these sections very considerably. S. 48, Civil 

Procedure Code of 1908 (corresponding to old S. 230) has 

been expressly made applicable to all decrees except decrees 
for injunction. In O. 21, R. 2 (which corresponds to S. 258), 

the words “ where any money payable under decree of any 
kind ” have been substituted. In S. 73 (old S. 295) the words 
“ decrees for the payment of money passed against the same 
judgment-debtor ” are substituted for the words “ decueés 
for money.” In S. 232 of the old Code (which corresponds” 
to O. 21, R. 16) the words were “ decrees for money. yn 
place of those words we have now the words “ decrees for 
payment of money.” The net result is that we have now 
one uniform style “ decree for payment of money? ahd all 
ambiguity in Ss. 230 and 258 is removed by using apt expres- 

1. (1904) I L R28 M 473: 15 M L J 126. 
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sions for the purpose. The question is, what is. the object 
of the change? Is it to perpetuate the view taken in 
V aidianadasami Aiyary.Somasundaram Pillai (1)°*ag the proper 
interpretation of the words “ decree for payment of money” 
Or was it to narrow it ? As to this, wehave a clear guide, we” 
think, in another section of the Code. 0. 21, R. 30 pre- 
scribes the mode of execution of decrees for “payment of 
money. It says: “Every decree for the payment of money 
including a decree for the payment of money as the alternative 
to some other relief may be executed by the detention in the 
civil prison of the judgment-debtor or by the attachment and 
sale of his property or by both.” This, we think, makes it per- 
fectly clear that only decrees that are capable of execution in 
the manner indicated are intended to be designated ‘‘decrees 
for pdyment of money.” The wording of S. 254 of the old 
Code which corresponds to this rule was : “ Every decree or 
order directing a party to pay money as compensation or costs 
or as the alternative to some other relief.” Till we get to such 
a decree we have no decree for payment of 
money. In mortgage suits, for instance, the Code provides : 
“Where the net proceeds of any such sale are found to be 
insufficient to pay the amount due to the plaintiff, if the 
balance is legally recoverable from the defendant otherwise 
than out of the property sold, the Court may pass a decree 
for such amount ” (O. 34, R. 6)__mark “a decree” and not 
merely an order clearly indicating that the decree passed 
under that rule is the decree for payment of money and not 
the earlier decree for sale. 


1. (1905) I L R 28 M 473: 15 M L J 126 (F B). 
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6 
Rajani KANTA BAG v. RajABALA Das, I L. R. 
52 Cal. 128. 


The ppiħts discussed in this case are subjects of great 
conflict of authority in the various High Courts. If the ques- 
‘tion as tO the proper @ourt-fee payable in a suit for partition 
of joint family properties where the plaintiff alleged he was in 
joint possession of the properties at the time of suit, were to 
arise in Madras, it would have been decided following 
Rangiah Chetty v. Subramania Chetty (1) that the plaintiff 
was entitled to value the suit as: he pleased under 
S. 7 (iv) (b) of the Court Fees Act. But this view has 
not been shared in by all the High Courts, especially by the 
Calcutta High Court, whose decisions have been expressly 
not followed by the Madras Full Bench. Vide also Dagdu 
v. Totaram (2). In the case of such a suit in Madras the 
jurisdiction of the Court to try it would depend merely on 
the plaintiff's valuation for the purpose of Court-fees under 
S. 8 of the Suits Valuation Act. See Ramayya v. Rama- 
swami (3). 


On the question, again, whether in a suit for partition, 
the jurisdiction to try it is determined by the value of the 
share which the plaintiff claims or the entire value of the 
properties sought to be divided, all the High Courts except 
the Calcutta High Court are unanimous in the view that it 
is ‘only the value of the plaintiff's share that determines the 
value of the suit for-the purposes of jurisdiction. Chinna- 
swami Pillai v. Karuppa Udayan (4), Velu Goundan v. 
Kumaravelu Goundan (5), Motibhai v. Haridas (6), Dungar 
Mal v. Jai Ram (7) and Dukhi Singh v. Harihar Shah (8). 
On the other hand, the Calcutta High Court has held in 
Lala Bhugwat Sahay v. Rai Pashupati Nath Bose (9) and 
Biraj Mohini Dasi v. Chintamoni Dasi (10) which the learned 
Judges in the case under notice have followed that it is the 
value of the entire properties and not of the plaintiff’s share 
alone that determines the jurisdiction of theeCourt, competent 
to try the suit. Although ordinarily it is the value of the 
St AA SI SU AA AA ee EL 
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relief sought by the plaintiff that determines the forum, there 
is some difficulty in its application to partition suits because, as 
it is sometimes said, in a partition suit, each ong of the parties 
is a plaintiff and a defendant ; and it is open*to each one 
of the defendants to demand and obtain his shase in that 
suit itself. If this is the true nature of the suit, it is possible 
that though the value of the plaintiff's share may be within 
the jurisdiction of a Court, that Court may be incompetent 
to adjudge upon the share of a defendant whose yalue may be 
beyond its pecuniary limits if he came in as a plaintiff. If 
in such a case, the Court of smaller pecuniary jurisdiction can 
award to that defendant his share or whether he should be 
driven to a different suit for that purpose is a somewhat diff- 
cult question. If he has to bring a separate suit for the pur- 
pose in a higher Court, anomalous results are possible by any 
inconsistent decision of the later Court as there can be no 
question of res judicata in the higher Court. This difficulty 
is obviated by the view of the Calcutta High Court that it is 
the value of the entire properties that determines the jurisdic- 
tion to try the suit. 


We are not sure whether the judgment of Chakravarthi, J. 
has been correctly reported at page 136 where the learned 
Judge is reported to have observed that an ad valorem Court 
fee is payable in some cases under Sch. II, Art. 17 (vi) of the 
Court Fees Act, as the second schedule to the Act, so far 
as we have been able to see, only deals with cases where fixed 
fees are payable. 


On the question of the interference of the High Court 
under S. 115 of the Civil Procedure Code, it is impossible to 
reconcile the decisions of the same High Court and much 
more so of the variou§ High Courts. It is, however, per- 
missible to mentiog that the practice of interfering at an inter- 
locutory stage of the suit by the High Court on questions of 

. Court-fee is common in Madras [see Sudalaimuthu Pillai v. 
Peria Sundaram? Pillai (11)'] and the party is not forced to 
resort to the remedy of an appeal at a later stage. The exact 
question decided in the case under notice is covered by 
Atchayya v. Sri Seetharamachandra Rao (12). 


ge 
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EMPEROR v. KASHIRAM, I. L. R. 46 All. 906. 


This case is interesting as making an attempt to indicate 
the difference between a report and a charge. The word 
“charge” should not be taken in a very technical sense 
[The Sessions Judge of Tinnevelly Division v. Sivan 
Chetti (1)1) but it must amount to an accusation made to 2 
person entitled or bound to investigate or take any step with 
respect to it, with a view that such step may be taken or such 
investigation may take place. [See The Sesstons Judge of 
Tinmevelly Division v. Sivan Chetti (1)]. Mere suspicion 
does not amount to a charge. [Seeln re, Ganapathi 
Bhatta (23). Nor a statement under S. 162 in the course 
of investigation by the police in answer to questions by the 
investigating officer [Chinna Ramana Gowd v. Emperor (3)'] 
for then an intention to initiate proceedings cannot be attribut- 
ed to him for the proceedings have already commenced. Even 
if they have,not commenced, if the investigation does not start 
at a party’s instance and he only answers questions put by the 
police, it is impossible to regard him as making a charge. Be- 
tween such a case and a case like the present which started 
with a mere indication of suspicion but later on developed into 
a charge when an accusation was made against a particular 
person__in the course of search possibly in answer to ques- 
tions by the police, the line is very thin but it may not be very 
dificult to decide on the facts as to on which side each case 
falls. If the proceedings have started against a particular indivi- 
dual already, statement made in the course of the inquiry 
would not prima facte be a charge. But if no proceedings have 
been started, there is more room for regarding statements 
made, especially voluntary statements though not in form 
accusations, in substance charges or accusations, especially 
when the party ts interested in the eonviction. Another point 
decided in this case is that a charge against 4, B and C follow- 
ed up by proceedings in Court against B and C alone cannot 
be said to be a false charge in relation to a proceeding in Court. 
Another view was taken in Emperor v.e Hardwal Pale(4). 
Having regard to the provision in S. 195, cl. (4) that the 
sanction need not name the accused there was good reason 
in support of the position that the word “ offence ” in the sec- 


Iı. (1909) IL R 32 M 258 at 262. 
2. (1911) ILR 36 M 308 at 310 : 24 M L J 463. © S 
3. (1908) ILR 31M 506: 18 M LJ 573. 
4 (1912) IL R 34 A 522. 


44 THE MADRAS LAW JOURNAL (N.1.C.). [VOL. XLVI 


d 
tion has reference not to the persons__but the specific breach 
of the penal law generally without reference to the persona 
of the perpetrators. If so, when A, B and Care charged 
with the same offence in the sense of the particular set of facts 
which constitute the offence, the mere, fact that theecase of 
B and C alone goes to Court does not make it any the less an 
offence in relation to a Proceeding of the Coure. In those 
circumstances, the splitting of the report was “ splitting of 
hair as well of the report” as their Lordships say. Now, 
clause (4) has been omitted. | What its effect should be, has 
not been the subject of consideration, at any rate not in this 
case, which refers neither to the clause nor its omission. 

But we do not see how the charge to the police should 
not be.taken separately from proceedings in Court and charged 
without sanction or complaint of the Court. That is appa- 
rently the conclusion in this case. 


Moazzam Ari v. Raza Aut, I. L. R. 46 All. 856. 

There is much loose thinking about the competency of 
awards and compromises in the case of charities though the 
strong language employed in this case cannot be said to aid 
clarification. A clear distinction ought to be made between 
first private rights in relation to them and the rights of the 
public ; secondly, between adjudications proper and framing 
of schemes or such other exercise of special and exclusive 
jurisdiction of Courts. If the question is one which comes 
exclusively within S. 92, Civil Procedure Code, it must be 
incompetent to parties to decide such questions by arbitration 
or compromise. On the other hand, rights of management 
are private rights, and prina facie in respect of them it must 
be open to parties to deal with them by both these means, 
though of course, it would not be open to the parties in the 
guise of a compromise to defeat public policy against aliena- 
tion of offices, etc. , Sundarambal Ammal v. Yogavana Guruk- 
kal G), Nitakandan v. Padmanabha (2) and Nilakandan 
Nambudripad v. Padmanabha Revi Varma (3). Again in 
respect of the property of the temple or as to the usage of 
the temple or as to appointment to office not coming within 

"oy, £1914) ILR 38 M 850:26MLJ 315. 
23. (1890) IL R 14 M 153. 3. (1894) IL Ri8 My :4 ML J 233 (PC). 
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S. 92,°a compromise is apparently not inadmissible, but it 
is liable to*be set aside or disallowed if it ‘is found 
to constitute,a breach of trust on the part of the trustee or 
appointer.* Sankaralinga Nadan v. Rajeswara Dorai (4), 
, Natarajg Thambiran v. Kailasam Pillai (5) and Arunachalam 
Chettiar v. Velappa Thambiran (6). As observed by Sada- 
siva Aiyar, Je in Adwaita Prasad v. Baldeo Das (7) it is neces- 
sary that the Courts should scrutinise awards and compromises 
with great care before they are accepted. In a recent case 
before the’ Privy Council the point whether the award was 
not bad as it related to public charities was set forth as a 
serious point by the Privy Council. [See Ramlal Hargopal v. 
Kishanchand (8)']. 





MANIKYAMBA v. Matrayya, I. L. R. 47 M. 942 : 47 M. 
L. J. 393. 

Their Lordships in this case notice a conflict between 
S. 6, Explanation, of the Estates Land Act and S. 8 of the 
same Act. A man holding kudivaram right in a portion of 
the estate was granted a darmilla inam. The question was— 
Did the new interest merge so as to make the lessees ryots 
or did the explanation apply and leave the parties where they 
were ? Their Lordships held the latter. 


The Full Bench in Marina Veeraswamy v. Boyinapalli 
Venkatrayadu (1) held’ two things: (2) that the 
grantee in that case did not own an estate or part 
thereof ; and (ii) he was not a person entitled to collect 
rents as he was himself a ryot at the time of the grant. 
The former view is inconsistent with the judgment of the 
Full Bench in Brahmayya v. Achiraju (2). The 
Bench in this case says the elatter is not touched 
by the later Full Bench. The later Full Bench undoubtedly did 
hold that a grantee of both warams by way of darmilla inam 
was both part owner of the estate and a person entitled to 
collect the rent. The curious result of the dater Full Bench is 
that the unanimous.judgment of five Judges has been practically 
overruled in part at least by three Judges. We agree with 

4. (1908) IL R 3x M 236: 18 M L J 387 (PC). 
5. (1920) I L R 44 M 283 39 ML J 98 (P C). 





6. (1915) 28 ML J 410. 7. (1916) 4 LW 58% 
8. (1923) ILR 51 C 361: 46 ML J 62% (P C). 
1. (1920) 39 ML J 225 (F B). 2. (1922) I L R 45°M 716. 
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the Bench in this ‘case, that it does not necessarily involve the 
result of overruling the earlier case even whefe the grantee 
is already a kudivaramdar. The theory of the Act is, that 
the Zamindar’s interest is a right to collect rents. "Any trans- 
fer of that interest is a transfer of the interest to collect rents. 
` When a man is already a tenant and there is a partial release 
of the right of the Zamindar, the Full Bench is of opinion 
that it is not a transfer of right to collect rent but a partial 
release of the landlord’s right. This is practically to say 
that S. 8 applies only to cases where the landlord acquires the 
kudivaram interest and not where the landlord’s interest is 
transferred to the kudivaramdar. It is hoped that the Legis- 
lature will intervene and resolve the enormous doubts and 
difficulties that have arisen in the application of the Act. 


[END or VoLtumE XLVIII.] 
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NOTES OF RECENT CASES. 





Odgers, J. 

C. R. P. No. 748 of 1924. 
lst December, 1924. 

Civil Procedure Code C.6 R. 17—Suit for partition—In- 
crease of share pending suit—Incidental attack of will—Amend- 
ment—Proper remedy. 

Pending a suit for partition by a Hindu son against his 
father and brother, the father died and the plaintiff applied to 
amend the plaint by claiming 4 instead of}. In claiming the 
extra share, he also claimed to impugn a will alleged to have 
been executed by the father on the ground of undue influence 
eic. Held his proper remedy was not by way of amendment 

„but by separate suit. 45 M. L. J. 811 followed. 

Y. Suryanarayana for Petitioner. 

C. V. Subramania Iyer for S. Subraniania Sastry for 
Respondent. ; 


Te S: V: 





Phillips and Odgers, JJ. 
A. S. No. 138 of 1922. 
4th December, 1924. z 

Shipping—Charter party—Advance freight paid—Suil for 
refund—Vessel nol ready to receive cargo—E fect. 

A person paid advance freight for a vessel whiche-he 
chartered for the carriage of goods during a particular period. 
The vessel was not ready to receive the goods at the stipulated 
period as it had been stranded on account of a storm and could 
be salvaged only later and the charterer sued to recover the 
advance paid. The charterparty provided that advances freight 
was to be paid only on the acceptance of the charter.” Held 
the amount could be recovered, as the only event when it could 
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not be recovered was when thr vessel had begun the Voyage 
and sunk in the middie. ne 


K. V. Krishnaswamy. Aiyar and. N. S. Rangasadi Aiyangar 
for Appellant: zi i o 


P. Somasundaram for Respondents. , _° 


TESEN. ee ae 


? 





Wallace and Madhavan ? 
Nair, JJ. C. R. P. No, 205 of 1923. 
Sth December, 1924, 

Arbitration—Dissolution of partnershib—Sale of Stock— 
Rights against Strangers—Damages—If can award—Decision of 
points outside reference—Courl enforcing award—Functions of. 

In a suit'for dissolution of a partnership, arbitrators were 
appointed to-wind up the businers and sell the stock in trade. 
They held an auction sale and under the terms of the auction, 
the highest bidder was to deposit Rs. 1000 and on default to be 
liable for all losses on resale. A stranger bid for a sum of 
Rs. 28000, but as he did not pay the deposit, a resale was ordered. 
During the resale another person bid for Rs. 22,000 but as he 
too did not deposit the required amount, a further sale was 
held which resulted ina bid of Rs. 14000. The arbitrators 
mulcted the first bidder with the difference between his bid 
and the amount actually realised. Held (1) the arbitrators were 
bound by their own rules of sale and could not act outside the 
samc ; (2) they could not enforce in the arbitration proceedings 
any deficit that may have resulted in the re-sale, but should 
proceed by way of separate suit; (3) the right to award dama - 
ges not having been included/in the order of reference, decisions 
outside the scope of the reference were not binding on the 
parties thereto. ° 

When an award is sought to be filed in court and made 
into a decree of court, the Judge disposing of the application 
is not constituted an appellate court over the arbitrators but 
haseto decide the matter strictly in accordance with the provi- 
sions of the Civil Procedure Code. 

T. R. Ramchandra Aiyar and K. Bhashyam Aiyangar for 
Petitioners. 


S. Varadachariar and K. V. Krishnaswamy Atyar for Res- 
pondents.° 


T. S. V. 
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Wallace and Madhavan 
Nair,e] J. C. R. P. No. 413 of 1924. 
Sth December, 192 4. 

Madras District Municipalities Act (V of 1920), Ss. 93, 95— 
Profession tax—Restdence—Carrying on money-lending through 
an ageni—Income in respect of land outside municipal limits. 

Profession tax can be levied in respect of income received 
within the municipality though the income might be in respect 
of lands situate outside the municipal limits, 

Where a money-lender residing outside the .municipality 
carries on his business through an agent who resides within 
and collects moneys due to his principal he cannot be made 
liable for profession tax in respect thereof. 

T. L. Venkatrama Aiyar for Petitioner. 

K. V. Krishnaswami Aiyar for Respondent. 

T S: V. 


Odgers, J. 

; C. R. P. No. 165 of 1924. 
Sth December, 1924. 

Madras Civil Rules of Practice, R. 287—Adjournment— 
Reasonable fee to opposite side—Limit of. 

An adjournment of a suit was asked for by a party ina 
Subordinate Judge’s Court on the ground his vakil had not 
come and the Court granted the same, but awarded the opposite 
side Rs. 80 as day’s costs. Held, under R. 287 of Civil 
Rules of Practice, the Court had no power to award more than 
Rs. 10 which is the reasonable fee fixed therein. 

M. Ramachandra Rao for Petitioner. 

The Respondents not represented. 

T. S. V. ° 





Ramesam and Venkata- 


subba Rao, JJ. | S. A. No. 247 of 1922. 
8th December, 1924. ; a 


. 

Limitation Act, Art. 11—Claim petition—Dismissal—Sale ~ 
stayed at the instance of decree-holder—Subsequent sale—Suit by 
purchaser against claimant in possession—Conclusiveness of order 
—C. P. Code, O. 21, R. 57—Scope of. 

Property was attached in execution of a decree, anda claim 
petition which was put in was dismissed on the “ground it was 


NRC 
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presented too late. The decree-holder requested the Court to 
stop the sale and his execution petition was dismissed. The 
sale was subsequently held on an execution petitign presented a 
day previous to the dismissal of the first executionepetition. In 
a suit by the auction purchaser against the claimant in posses- 
sion, keld Art, 11, Limitation Act, did nòt apply and the claimant 
was not bound to sue to set aside the order rejecting the claim 
petition within one year; held also, the provisions of O. 21, R. 57 
must be given due legal effect irrespective of the interests of 
parties. Judgment of Ramesam, J. in the order of reference in 
A. S. No. 36 of 1920 folld.; 40 M. L. J. 7 not folld. 

T.M. Krishnaswami Aiyar for Appellant. 

C. Krishnamachari for Respondent. 

T. S. V. 





Phillips and 
Krishnan, JJ. A. S. No. 100 of 1923. 
10th December, 1924. 


Parinership—Sust for accounts—Bar of limitation—Right of 
partner to claim contribution from co-pariner. 

Where with respect to dealings arising out of a partnership, 
a suit for accounts had become barred, it is not open to one 
partner to call upon his co-partner to contribute towards one 
item of liability which had been discharged by him. 

K, V. Krishnaswams Iyer and A. Swaminatha Atyar for 
Appellant. 

T. R. Ramachandra Iyer and K. V. Sesha Aiyangar for 
Respondent. 

T. S, V. 





The Chief Justice and 


Madhavan Nair, J. 0. S. A. No. 63 of 1923, 
11th December, 1924, 


I nsolvency—H igh Court—Jurisdiction over mofussil Couris— 
Presidency Towns Insolvency Act, S. 18. 


. A Judge of the High Court sitting in insolvency is only 


part of the High Court and hence the Insolvency Court has 
powers of superintendence over the mofussil Courts in the 
Presidency. 
„S. Doraiswami Aiyar for Appellant. 
e ” Nifgent Grant for Respondent. 
T.S. V. 
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The Chief Pustice and 
Srinivasa Atyaygar, J. O.S. A. No. 97 of 1923. 
15th December, 1924. 
Will—Constyuction—Bequest in favour of daughter and after 
her death to her childsen—Limitations on—Death of son during 
his Mother's lifetsme—Vested*interest—Gift over—I/ takes effect. 


A testator left.a will by which he bequeathed a large sum 
of money after the lifetime of his daughter to such of her child. 
ren as being sons shall attain the age of 21 or being daughters 
shall either marry or attain the age of 21. After making 
provision for the education and maintenance of such children, 
the testator bequeathed the residue of his estate to his son, with 
a gift over to him as follows :—“If my said daughter should die 
leaving no child living then so much of the said sum as has not 
become vested should go to my son.” Held, a son of the testa- 
tor’s daughter who attained the age of 21 but died during the 
lifetime of his mother obtained a vested interest which was not 
divested by his not surviving her and hence the gift over to the 
son did not take effect. English cases on the point considered. 

Nugent Grant and Vere Mockett instructed by Messrs. Moresby 
and Taylor for Appellant. 

R. N. Amgar and O.T. G. Nambiar instructed by Messrs. 
King and Partridge for Respondent. 

T. S. V. 

Devadoss and 

Wallace, J]. R. C. No. 8 of 1923. 
15th December, 1924. 

Civil Procedure Code, O. 38, R. 5—Small Cause Court— 

Attachment before judgment—Immoveable property— Powers of. 


A Small Cause Court has power to attach immoveable pro- 
perties before judgment under O. 38, R. 5, C. P. Code. 46 Cal. 
717; 49 Cal, 994 folld.; 6 M. H. C. R. 91 notefolld. ; 26 Mad. 
504 refd. to. 


The Government Pleader appeared amicus curiae. 
T. S. V. — 
Ramesam and Venkata- 


subba Rao, JJ. S. A. No, 1555 of 1922. 
15th December, 1924. 


Hindu Law—Succession—Bandhus—M other's sister’s son— ° 


Mother's brother’s son-—Who is preferential heir. : 
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As between a mother’s brother’s son and mother’s sister's 
son, the former is the preferential heir umder the Mitakshara 
school. Texts and case-law fully discussed. ,$3 Mad. 439 held 
overruled by the decision of the Privy Counciltin 44 Mad. 753. 

B. Somayya for Appellants. 


N. Chandrasekhara Atyar for Respondents. 


T. S. V. m 
The Chief Justice, 1 
Spencer, Kumaraswami | aa 
Sastri, Beasley and $ Cr. Rev. Case No. 392 of 1924. 
Srinivasa Atyangar, JJ. | 
17th December, 1924. 
Criminal Procedure Code, S. 195—Amendmeni—Effeci— 
Sanction given before new Act came into force—Power of District 
Magistrate to revoke— Revision. 
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In cases of sanctions to prosecute given under S. 195, 
Cr. P. Code, before 1st September, 1923, when the new Code of 
Criminal Procedure came into force the person against whom 
such sanction has been granted has a substantive right to get it 
revoked by a superior authority and such rights are not affected 
by the coming into force of the new Act. If in the exercise of 
such right the District Magistrate revokes the sanction after 
lst September, 1923, he cannot be said to have acted without 
jurisdiction. 47 Mad. 384; 19 L. W. 463 refd. to. 

S. T. Srinivasagopalachari for Petitioner. 

The Public Prosecutor for the Crown. 

T. S. V. 





The Chief Justice and ! 
Srinivasa Atyangar, J. Cr. M. P. No, 735 of 1924. 
19th December, 1924. 

Criminal Procedure Code, S. 497 (1) and (5)—High Court— 
Powers of—Revocation of bail granted, 

Where a Judge of the High Court directs the release of 
certain accuséd persons on bail, the High Court has power, 
under proper circumstances, to revoke the order granting bail. 

Circumstances to be considered by Courts in granting bail 
discussed. ; ji 

K. S. Krishnaswami Aiyangar for Accused. 

The Public Prosecutor for the Crown, 

T.S. V. 
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. 
Odgers and Wallace, JJ. 
; C. M. S. A. No. 89 of 1923. 
18ih Decembey 1924. 

Limitation Act, Art. 181—Decree modified in appeal—Prior 
raalisalion “of amount im execution—Application for refund— 
Grant of—Subsequent execution applicanon—Limitation. 

A person oBtained a decree against a Hindu widow for the 
debt of her husband and attached a Zemindari property.. To 
save the property from sale she paid off the full decree amount 
and the execution petition was dismissed. During the pendency 
of the execution proceedings she had preferred an appeal to the 
High Court and after the decree had been paid off -the High 
Court decided that the decree should be against all properties in 
her hand “excluding the Zemindari property”. Thereupon 
the widow applied for refund of the amount paid to the decree- 
holder and on 1—11—18 the amount was actually paid to her. 
The decree-holder then applied on 22—4—1920 to execute the 
decree and the judgment-debtor pleaded limitation, as it was 
` more than 3 years from the date of the High Court decree, 
Held Art. 181 applied and the decree became executable only 
on 1—11—1918 when the money received was refunded. 26 
Mad. 270 ; 30 Mad. 209; 40 M. L. J. 1, folld.; 7 Mad. 595; 
7 Bom, 293, distd. ; 45 Mad, 531; 21 C.W.N. 571; 22 C. W. N, 
540 ; 47 I. C. 911; 741. C. 1014; 17 Cal. 268; 23 Cal. 437; 
4 Pat. L. J. 230 referred to. 

K. Bhashyam Aiyangar and V. C. Viraraghavan for Ap- 
pellant. 

A, Ramachandra Aiyar for Respondent, 

TS. Vi 





Phillips and Odgers, JJ. 


19th December, 1924. 
Land Acquisition Act—Right to compensatjon—A llaching 
credilor—lIf a person interested— Rateable distribution—Compensa- 
tion money if assets within S. 73, Civil Procedure Code. 
_ Where pending the attachment of properties in execution 
‘of a decree, the same are compulsorily acquired by the Govern- 
ment, the attaching creditor is a person “interested” im the 
compensation amount within the meaning of the Land Acquisi- 
tion Act and can apply for rateable distribution of the moneys 
NRC ° 


; A. S. No, 382 of 1923. , 


8 


ð. 
deposited with the District Judge for apportionment. Such 
moneys amount to “ assets realized” within the meaning of 
S. 73, Civil Procedure Code. 


Where the persons claiming rateable distribution are the 
attaching creditor, a subsequent mortgagee and 'subseguent 
creditors who had obtained decrees, even the latter can claim 
rateable distribution provided their applicatidns were put in 
before the compensation amount was deposited with the 
_ District Judge. 33 I. C. 492; 69 I. C. 718, folld.*; 62 I. C. 857 
dissented from. 

G. Lakshmanna for Appellant. 

P. Chenchiah, C. Rama Rao and K. Ramamurthi for Res- 
pondents. 

T. S. V. 





Srinivasa Aiyangar, J. ? 
_ Cr. Rev. Case No. 368 of 1924. 
19th December, 1924. 

Criminal Procedure Code, S. 148—Order as to costs— Order 
passed six months later ihan the possessory order— If vahd. 

An order as to costs, passed by a Magistrate in a proceeding 
under S. 145, Criminal Procedure Code, more than six months 
after the date of the possessory order is ultra vires and liable to 
be vacated. An order as to costs must be simultaneous with the 
passing of the decision under S. 145, Criminal Procedure Code, 
or at last, soon after, so as to be considered as part of the same 
proceedings. 

T. K. Srinivasa Tatachari for Petitioner. 

The Public Prosecutor for the Crown. 

T. S. V. . 





Phillips and Krishnan,]]. 
r ! A. S. No. 64 of 1922. 

© 7th Jaguary,1925. 
ji Negotiable Instruments Act, S. 45—Contract for purchase of 
yarn— Advance paid per hundi—Failure to deliver part of yarn— 
Suit on hundi—Defence of failure of constderalion—Ilf open— 
Amount if ascertainable without collateral inqutry. 
"OA person entered into a contract to sell certain bales of 
yarn as and when manufactured by the Madura Mills, and the 
yendee gavea hundiin advance at a certain rate per bale of 
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"yarn. Some bales were not delivered. The vendor instituted 
a suit on the hundi, whereupon the vendee pleaded partial 
failure of considWration basing it on the non-delivery of a certain 
number of bales. Held per Krishuan, J. (Phillips, J. not express- 
ing any opinion on the point) the plea can be set up in defence 
and gone into by Court as the consideration which is alleged 
to have failed is*“‘ ascertainable in money without collateral 
inquiry ” within the meaning of S. 45, Negotiable Instruments 
Act. 1..R. 2 Exch. Cases 56 referred to. 


K. V. Krishnaswami diyar, K. Rajah Aiyay and N. Swami- 
naiha Aiyar for Appellant. 


A. Krishnaswami diyar and P.S. Chandrasekhara Atyar 
for Respondenis, 


T. S. V. 


Devadoss and ) 
Wallace, JJ. | C. M. A. No. 232 of 1924. 
7th January, 1925. 


Provincial Insolvency Act (V of 1920), Ss. 28 (6) and 53— 
—Insolvency—Suit by mortgagee in Court of Subordinate judge— 
Application by Official Receiver to aunul morigage—Stay of suit 
—Puwers of Court—Provincial and Prestdincy Towns dcis com- 
pared. 


Pending proceedings in insolvency in a District Court, a 
mortgagee of the insolvent filed a suiton his mortgage ina 
Subordinate Judge’s Court. The Official Receiver instituted 
proceedings under S. 53 of the Provincial Insolvency Act to 
have the mortgage avoided as a fraudulent preference and ap- 
plied to the Court to stay proceedings in the Subordinate ludge’s 
Court. Held, the Insolvency Court was not a Court of exclusive 
jurisdiction and hence the pendency of proceedings under S. 53 


did not take away the jurisdiction of a Subordinate Judge toe“ 


entertain a suit the right to file which was preserved to the 
mortgagee under S. 28 (6). But the Insolvency Court has no 
power to stay proceedings in the Sub-Court in the absence of 
provisions in the Provincial Act analogous to S. 18 of the 
Presidency Towns Insolvency Act. The proper remedy would 
be to apply to the Subordinate Judge to stay the suit on his file. 
As the decision of the Insolvency Court in the proceedings 


10 


eo. 
under S. 53 would be binding on all parties, it would be a fit 
and proper case to stay the mortgage suit. f 


A. C. Sampath Aiyangar for Appellant. 
T. M. Krishnaswami Aiyar for Respondent. 


T S.V. 7 
Wallace and Madhavan $ 
Nair, JJ. C. R. P. No, 526 of 1924. 
7th January, 1925, | 


Madras District Municipalities Act (V of 1920)—Rules for 
the conduct of elections—Vice-Chairman a candidate—If an officer 
—Disqualijication—Violation of rules—E feci of—Misinterpreta- 
tion of rule—If ground for interference in revision. 


The violation of Election Rules does not ipso facto render 
an election void, and the jurisdiction of a Civil Court to set aside 
an election on the ground of any rule having been violated exists 
only, if such violation has materially affected the result of the 
election. 46 Mad. 123 folld, 

The correctness of the interpretation by a Court of law 
of one of the rules framed for the conduct of elections cannot 
be questioned in revision. 

The Vice-Chairman of a Municipality is not debarred from 
standing as a candidate for a Municipal ward election as he is 
not an “ officer ” within the meaning of the tern. as used in the 
Act. © | 

T. R. Ramachandra Aiyar and S. S. Ramachandra Aiyar 
for Petitioner. 

T. M. Krishnaswami Atyar, N. Sivaramakrishnier and 
K. Periasami Gounden for Respondents. 

T. S. V. 


II 


Phillips and 
Krishnan, J]. C. M. P. Nos. 99 and 100 of 1924, 
Llih December, 1924. 


Civil Procedure Code, O., 41, Rr. 4 and 33—Appfeal by two 
persons—Death of one of them—A ppeal allowed afterwards with- 
‘out the legal representatives of the deceased appellant brought on 
vecord— Whether decree in appeal nullity—Review application by 
- respondent with the legal representatives on record—Effect of. 


An appeal preferred by two members of a joint Hindu 
family against a decree dismissing the plaintiff’s suit on a mort- 
gage executed by the defendants in favour of the plaintiff was 
heard 7 days after the death of one of the appellants which was 
not known to the vakils who appeared in the case or brought 
to the notice of the Court; and the appeal was allowed with the 
result that the plaintiff’s suit was decreed in toto. Subsequently 
one of the defeated respondents filed an application for review 
making the legal representatives of the deceased appellant par- 
ties to the petition and filed a separate application for bringing 
on record the legal representatives of the decéased appellant 
within the period of limitation. It was contended by the res- 
pondent in an application to pass a final decree in pursuance of 
the preliminary decree, that the whole decree was a nullity, as 
it was passed in favour of a dead man and that the suit had 
abated. 

Held, (1) that there could not be any question of abatement, 
as the appeal was on grounds common to all the appellants, 
and a decree could be passed even in favour of the other appel- 
lant under O. 41, Rr. 4 and 33, that the deceased appellant 
was not on a worse footing than one who had not appealed at 
all. 27 Bom. 284 followed. 33 Mad. 137 and 22 M. L. J. 169 
referred to ; 

(2) that the application filed by one of the respondents 
for bringing on record the legal representatives of the deceased 
appellant and the review application enured for the benefit of 
the appellant. 45 Cal. 94 (P. C.) referred to ; 

(3) that even if there is any abatement iie delay could bë 
excused in the circumstances of the case. 

P. Somasundaram and P. Satyanarayana for Petitioners. 

B. Jagannadha Doss and N, Swaminatha Aiyar for epa 
dents. 

C. A. S. 
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Wallace, JJ. C. M. A. No. 117 0f 4924, 
12th December, 1924, 7 
Civil Procedure Code, O. 1, R. 10—Transposition of parties 
—Prejudice to other parties—Transposition at a latg stage not 
allowed, i j 
In a suit primarily in ejectment with an alternative prayer 
for partition between the plaintif and the defendants, it is not 
open to such of the defendants as have confessed judgment 
prior to trial to apply at a later stage for tranposition as plain- 
tiff under O. 1, R. 10 of the Civil Procedure Code to the 
prejudice of the other and contesting defendants in the action. 
Ch. Raghava Rao for Appellant. 
Y. Suryanarayana for Respondent, 


C. A. S. 


! 
Devadoss and ; 





Spencer and Odgers, JJ. 
i A. S. No, 420 of 1922, 


19th December, 1924. 
Minor—Adoption inio another family—Suit by natural 
father as next friend to set aside gift deed by adoptive father— 
Compromise of suit by natural father—Binding nature of compro- 
mise on the minor—Fraud and gross negligence of guardian ad 
litem in the conduct of the'suit—Guardian not selling up fraud in 
registration law in the suit, effect of. 


A minor on attaining majority, instituted a suit to set aside 
a gift deed executed by his alleged adoptive father in favour of 
his wife on the ground that he was given adoption on the 21st 
day after his birth by his natural father, and that the ceremonies 
of adoption took place sgbsequently, that the gift deed is not 
binding, as it was executed subsequent to his adoption. The 
gift deed was also impeached on the ground that it was brought 
about by force, fraud and undue influence. Ina prior suit in- 
statuted by the miaor through his natural father as next friend 
against the widow the minor’s natural father compromised the 
suit by getting two acres out of the properties gifted to the widow, 
as he could not establish the factum of his adoption on the 21st 
day of his birth, 7. e., prior to the execution of the gift deed, and 
the Court sanctioned the compromise as beneficial to the minor - 
and a compromise decree was passed. 
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The compromise decree ‘was impeached ontwo grounds 
(i) that the fattral father of a minor after adoption cannot re- 
present him ‘in any proceeding as he is not his guardian ; 
(ii) that the Buardian was grossly negligent in the conduct of the 
prior suitein that he did not plead a valid defence, namely, that 
the gift deed was invalid, as being a fraud upon registration law 
in that two cents were included in the deed which minor alleged 
belonged to the executant, to get it registered in another place, 
41 Cal. 972,(P. C.) and 48 Cal. 509 (P. C.). 

Held, (1) that the natural father could represent his son, 
adopted into another family, when there was no other guardian 
or the adoptive mother was hostile to the interests of the adopt- 
ed son. 9 Bom. 365 and 43 Mad. 288 cited and followed. 


(2) The guardian of a minor ıs not bound to contest all 
suits on behalf of a minor, and he can compromise all doubtful 
and untenable claims. 14 M. I. A. 393 and 6 C. L. J. 488 at 
p. 452 referred to. 


(3) Itis not gross negligence on the part of a guardian 
ad litem if he does not set up a false or frivolous defence, as, for 
instance, fraud on registration law, when the other party was 
not a party to the fraud. The law before 41 Cal. 972 (P. C.) 
was quite the other way, namely that registration was valid. 
The compromise decree cannot be set aside on the simple 
ground that the guardian did pot set up that plea. 24 M. L. J, 
664 ; 41 All. 22; 48 Cal. 509 at 516,517; 46 Mad. 435 cited 
and distinguished. 46 M. L. J. 12: (1924) M. W. N. 124 ap- 
proved, 45 Mad. 425 distinguished. 

C. Rama Rao for Appellant. 


P. Somasundaram and P, Satyanarayana for Respondents. 
C. A.S. 


C. M. A. No. 413 of 1923. 


Wallace, JJ. 
8th January, 1925. 
Civil Procedure Code, S. 48— Decree for costs againsi trustee ~ 
personally —Provision to realise it from trust estate in default— 
Death of trustee—Execution application against estate more than 
12 years afler decree but within 12 years of death—If barred. 
A decree for costs was passed against a trustee personally, 
but it further provided that in case it could not be recovered 


Devadoss and 
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from him the trust property would become liable, After a part 
of the decree had been realised from the trfistée, he died, 
whereupon the new trustee was impleaded in e#ecution pro- 
ceedings. Subsequently an application was put in td realise the 
balance more than 12 years from the date of the decree but, 
within 12 years of the death of the original decree-holder. The 
new trustee pleaded that the decree was barred under S. 48, C.P. 
Code. Held per Devadoss, J, ( Wallace, J. dissenting) the decree 
was barred and the decision in 40 Mad, 989 (F. B.) must be 
deemed to have been overruled by the decision of the Privy 
Council in 22 C. W. N. 145. 

‘Per Wallace, J.—In sucha case the period of 12 years under 
S. 48 does not run from the date of the decree. The original 
decree contemplates a further order of Court that the decree 
amount could not be realised from the trustee personally and 
it was only thereafter that the balance remaining unpaid could 
be sought to be recovered from the trust property. 

On account of this difference in opinion their Lordships 
referred the case to a third Judge under S. 98, C. P. Code. 


L. S. Viraraghava Aiyar for Appellant. 
K. V. Krishnaswami Aiyar and N. Swaminatha Atyar for 


Respondent. 
T. S. V. 





Wallace and Madhavan 
Natr, JJ. C. M. A. No. 435 of 1923, 


8th January, 1925. 
Civil Procedure Code, O. 23, R. 3—Compromise of three 
different sutts—Decree only in one sutt—Validity of—Combpro- 
mise tf enforceable. 5 


There were three different suits pending between the same 
parties, one tor specific performance, Or for recovery of money 
in the alternative, another ona Promissory note and a third on 
a Mortgage deed. All the three suits were compromised, and it 
“was agreed that the deferidants should pay a certain sum of 
money to plaintiffs and, on default, their lands were made liable. 
This compromise was filed in the first suit, and the other suits 
were withdrawn pursuant to the compromise. As the defend- 
ants made default in payment, execution was taken out against 
the lands,,and objection was then taken that the decree was not 
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executable in so far as it did not relate to the particular suit, 
that at any rate‘it could not be valid for more than the amount 
claimed in the plaint therein, and that a separate suit ought to 
be brought to enforce the compromise. Held, that the compro- 
mise was valid, that the. reliefs embodied in the compromise 
need not be confined to the reliefs claimed in that plaint, that 
the withdrawal-of the other suits was a consideration for the 
compromise, and that it was executable. 38 M.959; 30 M. 
421; 30 M. ¢78 followed. 

S. Muthia Mudaliar and A.V. Viswanatha Sastri for 


Appellant. 
C. V. Ananthakrishna diyar and K. P. Ramakrishna Atyar 


for Respondent. 
Tro V ———— 


Wallace, J. 
S. A. No. 402 of 1922. 


9th January, 1925. 

Promissory note—Letter of agreemeni—Undertaking to lake 

assignment and pay on defauli—If a guarantee—Suit on— 
Remedy—Joimder of causes of action. 

Along with a pro-note executed to plaintiff by 1st defendant, 
the 2nd deft. executed a letter of even date undertaking that in 
default of payment within three months by the executant of the 
pro-note, he would pay over the amount and take an assign- 
ment of the promissory note. The plaintitf filed a suit on the 
promissory note about the last day of limitation against both 
the defendants, but did not offer in the plaint to assign the pro- 
note to second deft. Held, though the second defendant was 
liable for the breach, plaintiff could not recover as against him 
in the suit on the pro-note but should proceed against him in an 
action for breach of the contract contained in the letter. The 
two causes of action could not be joined in one suit. 

C. V. Ananthakrishna Aiyar for Appellant. 

T. R. Ramachandra diyar and T. D. Srinivasachari for 
Respondent. 


. ” 
T, S. V. SS £ 
Phillips and . 
Krishnan, JJ. A. S. No. 43 of 1921. 
14th January, 1925. 


Cwil Procedure Code, S. 92—Suii for removal of Pandara- 
sannadhı and for framing scheme—Death of defendant-—Efféct 
of—A baleneni—Decision in interloculory’ Receiver application— 
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Res judicata—Madras Religious Endowments AChE ffect on 
pending scheme suit. 


Pending a suit under S. 92, C. P. Code, for removing the 
Pandarasannadhi of a mutt from his office and for framing a 
scheme for the management thereof, he died. Held, tfe removah 
of the defendant from his position and the framing of the 
scheme are distinct reliefs and there is no abatement of the suit 
so far as the prayer for a scheme is concerned. 48 Cal. 493 
(P. C.) and 28 M. L. J. 174 folld. ° 

Where in disposing of an interlocutory Receiver applica- 
tion in the appeal, a Bench of the High Court gave its own 
opinion as to whether the suit had abated or not, it does not 
operate as res judicata. 48 Cal. 449; 47 M.L.J. 286 explained. 

The new Madras Religious Endowments Act has no effect 
on pending scheme suits. 

S. Srinivasa Atyangar, S. Muthia Mudaliar, A. C. Shanmuga 
Nainar and S. V. Narayana Atyar for Appellants. 

T. Rangachariar and V. N. Venkatavaradachariar for Res- 
pondents. 

T. S. V. SEESE 

Chief Justice and ! 
Madhavan Nair, J. R. T. No. 94 of 1924. 
14th January, 1925, 

Criminal Procedure Code, S. 342—Statements by accused 
— Warning to be given to Court—English Law and Indian Law 
—Suggestion to legislature. 


In every case where in the course of complying with the 
provisions of S. 342, Cr. P. Code, statements made by the ac- 
cused are recorded, it is the duty of the Court to give express 
warning to the accused that he is not bound to make any state- 
ment and that his staterfents are likely to be used against him. 
The general form qf warning to be used discussed. 

Their Lordships also point out the propriety of amending 
ethe Code in such a way as to make the Indian Law conform to 
the English principle, i. é, that in Sessions cases such state- 
ments made before the Magistrate need not necessarily in all 
cases be put in evidence before the jury. 11 and 12 Vict. Ch. 42, 
S. 18; 39 Mad. 770 and 46 Mad, 449 (F. B.) refd. to. 

C. Sambasiva Rao for Accused. 

° The Public Prosecutor tor the Crown. 

T.S. V. k 


A 7 


Odgers, J: 

. s t S. A. No. 1040 of 1922. 
14th January, 1925. 

Civil Procedure Code, S. 100—Village Munsiff—Removal of 
property for arrears—Payment of arrears—Wrong ful detention— 
Suit for damages—Nature of--Second appeal—If lies. 

A suit for damages for wrongful detention of property 
originally removed by a Village Munsiff for arrears due, even 
after such arrears were paid is a suit of asmall cause nature 
and when the amount or value of the subject-matter'is less than 
Rs, 500, no second appeal lies. 22 Mad. 457 folld. 

B. Satyanarayana for Appellant. 

V. Suryanarayana for Respondent. 


T. S. V. -— — 
Devadoss and. 


Wallace, JJ. ; C. M.S. A. No. 104 of 1922. 
15th January, 1925. 


Execution sale—Purchase—Decree subsequently set aside— 
Effect on purchase—Party to suit—Position of—Principle of 
restitution, 

Where the purchaser at an execution sale is a party to the 
suit, either as plaintiff oras defendant, whether there was a 
decree in his favour or not, and whether he himself applied for 
sale or not, the sale in his favour must fall to the ground on the 
reversal of the decree under which the sale took place. The 
principle of the decision of the Judicial Committee in 10 All. 
166 applies to all cases where the purchaser is not a stranger 
to the suit. 

A subsequent mortgagee who had been impleaded asa 
defendant but who had no decree passed in his favour purchas- 
ed the suit properties in execution of an ex parte decree obtained 
by the plaintiff. The decree was subsequently reversed. Held, 
the sale must be set aside, as the general principle of restitution 
applies. 20 C. L. J. 469 folld. 

B. Sitarama Rao and S. R. Muthusam: Aiyar for Appellant, 

T. M. Krishnaswami diyar and N. Ramathandna Aiyar fór 
Respondent. 

T. 5. V: — 
'Ramesam and Venkata- 

subba Rao, JJ. S. A. No. 1521 of 1922. 

16th January, 1925, 

Chit fund—Amounts paid in monthly instalments—PrizeS at 

the end of each month drawn by lots—Repayment of whole amount 
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paid to wunsuccesful chitholders after the sapiri of lerm—I fa 
lotiery— Penal Code, S. 2494. 

Under the terms of a chit fund, there were tô be 500 sub- 
scribers paying one rupee per month. At the end ofeach month, 
a prize was to be drawn by lot and the successful subscribes 
was to get Rs. 50 and thereupon his connection with the chit 
was to cease. After the expiry of 49 such prize drawings, all 
the remaining unsuccessful subscribers were to be paid at the 
end of the 50th month Rs. 50 each and the chit.was to close. 
Held, on an exhaustive survey of English and Indian case- -law, 
the arrangement was not a lottery or punishable under S. 294A 
of the Penal Code, and rights accruing in respect of the same 
can be made the subject of a civil suit. (1858) S. D. A. 54; 1 
M. H. C. R, 448; 22 Mad. 212; (1880) 5 A. C. 685 folld, ; 
See M. W. N. 570; 47 M. L. J. 876 dissented from; 11 0. 

B. 207; (1893) 2 Ch. 154; (1907) 1 K. B. 448; 10 Ges Cr. 
Cases 352 distd. ; 23 All. 165; 25 All. 639; 14 M. L. J. 326 
referred to. 

V. C. Seshachariar and K. V. Sesha Aiyangar for Appellant. 

P. Somasundaram and K. S. Desikan for Respondent. 

T. S. V. 





Kumaraswami Sastri, J. i 
' C. S. No. 615 of 1919, 
16th January, 1925. 
Hindu Law—M aintenance—Sudras—lI legitimate chiidren— 
Charge on properties—Sons and daughters—Rights 0of—Difference. 
Under the Hindu Law, an illegitimate son ofa Sudra is 
entitled to maintenance throughout his life which can be charg- 
ed on joint family properties in the hands of the putative father 
and other members of the family ; so far as illegitimate daugh- 
ters are concerned, they must be treated as members of the 
family of the putative father and are entitled to maintenance 
„until they marry or attain majority. Case-law discussed, 
> .Nugm Grant, Sidney Smith and K. S. Krishnaswami 
Aiyangar for Plaintiffs, 


V. E and S. Rangaswamı Aiyangar for De- 
fendants. pi 
oT. S. V. 
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Ramesam and WAA 
Wallare, JJ. ? C. M. P.. No. ae 2 1924. 
14th January, 1925. 

Civil Procedure Code, O. 45, R. Ja as by Act XXVI 
of 1920—Time for furnishing security—Power of Court to extend 
'—Leave to appeal granted under cl. 39, Letters Wa E ie 
— Judicial Committee Rules, R. 9. 

Where in a matter arising in insolvency, the High Court 
grants leave to appeal to His Majesty in Council under cl. 39 
of the Letters Patent, under O. 9 of the Judicial Committee 
Rules which applies, the High Court can grant an extension of 
time to furnish security for costs. In such a case the matter is 
not governed by O. 45, R. 7 as amended by Act XXVI of 1920. 
18 L. W. 29 distinguished. oS 

The Advocate-General and L.S. Viraraghava Atyar for 
Appellant. 

G. Krishnaswami Aiyar for Respondent. 

eoeNs = 

The Chief Justice and l 
` Krishnan, J. O. S. A. No. 118 of 1923. 
19th January, 1925. 

Limitation Act, Arts, 62, 96—Sale of goods—Short delivery 
—Suit for price—Limitation when commences—Equitable restitu- 
tion—Doctrine—A pplicabslity. 

The defendants sold to the plaintiffs some bales of grey 
shirtings for cash on delivery. The goods passed hands a 
number of times and the ultimate purchaser complained to the 
plaintiffs that some of the bales did not contain the stipulated 
number of pieces, whereupon the plaintiffs sued the defendants 
for their price. Held (1) the claim being one based on short 
delivery due to mistake, Art. 96 and not Art. 62 ‘ governed the 
case and time began to run from the ‘date of discovery of the 
mistake; (2) the fact that the defendants themselves purchased 
the goods ‘from others from whom théy could not recover 
compensation for the shortage was no defence to the plaintiffs 
suit; and (3) the doctrine of equitable restitufion applied to the Ț 
cases ‘of principal and agent only and not to the present case,, 
43 M. L. J. 142 distd.; 6 C. P. 405; (1913) 1 Ch. 127 folld. 

V. Radhakrishnayya and A. V. Seshayya tor Appellants. 

T. D. Srinivasachari and I 'Chakravarihi Aiyaggar , for 
Respondents. Na er . 

T. S. V. a 
NRC 





' 
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Krishnan, J]. 
20th January, 1925, 

Limitation Act, S. 10—Scofe of—Purpose to be specific— 
Control of person over property if sufficient. : E 

Under S. -10, Limitation Act, all that is required is that the 
purpose of the trust should be specific. Property will- be 
deemed to be vested in a person as trustee for -the purposes of 
the section if he has control over the property. Observations of 
Schwabe, C.J. in 44 M.L.J. 431 folld. by Phillips, J. (Krishnan, J. 
holding contra). Case-law under the section: considered. 

A. ‘Krishnaswami Aiyar for Appellant. 

T. M. Krishnaswami Atyar for Respondent. 


T.S. V. 


Phillips and 
` A. S. No, 192 of 1923. 





Phillips, J. ` 
' S. A. No. 1469 of 1922. 
20th January, 1925, 

Inam—Karnam service inam—Agreement to sell prior to 
enfranchisement—Conveyance to be executed after—I f valid: 

A contract to sell Karnam service lands entered into prior 
to .enfranchisement, even though the conveyance was to be 
executed only after the enfranchisement is invalid. 39 Mad. 544 
and 50 I. A, 239 folld. 

B. Satyanar ayana for Appellants. 

Y. Suryanarayana for Respondents. - 


T. S. V. ii 





Phillips, J. 
i S. A. No. 922 of 1923. 
‘21st January, 1925. 
| Railway—Risk “Noles A and B—Consignment of goods— 
Invoices mislaid—Delay in delivery of goods—Fall in mar ket—. 
Less—Liability for. | | oo 
' Bags of rice were sent from Calcutta to Calicut, During 
the railway transit, the axles of the waggon containing the bags 
became hot and consequently change of waggon was necessary. 
Finally the goods reached Calicut but as a result of the Company 
mislaying the invoices the consignee could not take delivery of 
the bags for some time. When he actually took delivery the 
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market had fallen. He sued the Company for the loss. Held, 
the fall in the nfarket was deterioration within -the meaning of 
the Risk Notts and hence the Company was not liable. The 
rule laid down in Hadley v. Baxendale, 9 Ex. 341, would apply 
in the absence of a contract to deliver goods ona particular 
date in order to meet a particular condition of the market. 30 
L. J. (C. P.) 232; (1922) 1 A. C. 178 refd. to. 


N. Panchanatha Atyar for V. Viswanatha Sastry for Ap- 
pellant. 7 


K. Sundara Rao for EEE 


T. S. V. 


Venkatasubba Rao and 


` Madhavan Narir, JJ. ; C. M. A. No. 93 of 1922. 
21st January, 1925. 


` Civil Procedure Code, S. 144—Restitution—Altachment of 
property in execution—Claim not allowed—Sale set aside under 
O. 21, R. 89—Private sale—Loss incurred-—Claim allowed in 
appeal—Damages, if claimable.. 


In execution of a decree against the assets of R, one of the 
defendants preferred a claim which was disallowed and the 
property was sold and purchased in Court auction by the decree- 
holder. The claimant preferred an appeal but as he did not 
get stay, he had the sale set aside under O. 21, R. 89 by depo- 
siting the decretal amount after effecting a private sale of the 
property. In appeal, the claimant succeeded, and thereafter 
applied under S. 144, for restitution and damages ; he claimed 
damages for wrongful attachment and for the loss incurred by 
the private sale, and for loss of interest®on the money deposited, 


Held, the damages for the loss incurrad as a result of the 
private sale were too remote; that hecould not claim interest as 
damages as he need not have deposited at all ; and damages fos 
wrongful attachment must be claimed ina sSparaté suit, and 
pori in execution. 


E Venkatasubbaramiah and K. P. Ramakrishna ae for 
Appellant. 7 
C. S. Venkatachariar for Respondent. e oe. 


T. S. V. 
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Krishnan, J. A. S. No. 168 of #922. 


~ 2tst January, 1925, 


_ + Lransfer of Property Act, S. 55 (4)—A pplicabilily—Premium 
fixed under lease —Promissory note—Suit on—Charge en property 
if can be claimed—Rules of English Law how far applicable— 
Estates Land Act, Ss, 5 and 25. WA 


Agraharamdars owning both warams in a village granted a, 
permanent patta of the lands with Occupancy rights. At the 
time of the grant, a certain amount of nazarana or premium 
was fixed but this was not paid at all. The grantees executed a 
promissory note in lieu of the same and then transferred their 
rights. The agraharamdars filed a suit on the promissory note 
against their grantees and their transferees and Claimed as 
charge on the properties for the sums due under S. 55 (4), T.P. 
Act. Held, the lease created was not such a transfer of interest 
as amounted to a sale in land and hence the provisions of S. 55 
(4) would not apply. 6 Ch. D, 597 distd. and the observations 
of Wallis, C. J. in 42 Mad. 203 held to be obiter. 


Per Krishnan, J.—The lease was only the transfer of a 
fractional interest in immoveable property. The technical rules 
of English Law as to lessor and lessee and the way in which 
premia could be realised have no application to India, where 
the questions have to be decided under the Transfer of Pro- 
perty Act. The nazarana cannot be a charge, for under the 
Madras Estates Land Act while rent has been made a charge 
under S. 5, S. 25 expressly disallows such a legal incident to 
premia fixed. 

K. Bhashyam Aiyangar for Appellant. 

_V. Ramadoss and V. Krishna Mohan for Respondent, 
T. S. V. 


L a à 


The Chief Justice and ! 





Ramesam and Venkata- 

~ subba Rao, JJ. | _ S. A, No. 1586 of 1922, 

` 21st January, 1925. 
Ryolwari Settlement—Nature and incidents of—Land-tax if 

dan be increased during period of Settlement—Suit Jor declaration 

of illegality and refund—If lies—Revenue Recovery Act, S. 58 

—Inmitdtion—Period ‘of notice to Secretary of State—If can be 

deducted,in computing time, = 
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The Government cannot revise or enhance the land tax 
of ryotwari danfis during'the currency of the thirty years’ period 
of Settlemerstt contrary to the notifications’ issued introducing 
such settlentent. Such notification is a definite undertaking and 
amounts to a grant in favour of the ryotwari holder. Features 
‘of ryotwari settlement discussed. 25 Mad. 457; 27 Mad. 386; 
28 Mad. 80; 44 I, A. 166 referred to; 47 M, L. J. 780 folld. 


S. 58 of the Madras Revenue Recovery, Act forbids Civil 
Courts fromeconsidering questions relating to rate of revenue or 
amount of assessment. But a Civil Court can go into the ques- 
tion whether the land is liable to be assessed and can give effect 
to binding engagements as between pattadar and the Govern- 
ment. 

In a suit for recovery of excess tax illegally levied by the 
Government, the period of 2 months’ notice required to be 
given to the Secretary of State under S. 80, C. P. Code, can be 
deducted in computing the period of limitation, 38 Mad. 92. 

C. V. Anantakrishna Aiyar for Appellant. 

The Advocate-Generat for Respondent. 

T. S. V. 


A 


Wallace and Madhavan 
Nair, JJ. C. M. A. No. 435 of 1922.’ 
22nd January, 1925. | 


Civil Procedure Code, O. 38—Attachment before judgmeni— 
Interest of coparcener in joint family property--Death of judgment- 
debtor after decree—Effect—Right of survivorship ¥ defeated— 
Charge—If created. 


Where the attachment before judgment of a coparcener’s 
interest in joint family properties is followed by a decree against 
the debtor and his subsequent death, jit operates as a bar to the 
rights of survivorship of the other members of the family. Such 
attachment does not, however, create a charge over, the proper- 
ties. 5 Cal. 148 (P. C.); 25 Cal. 178 (P. C.); 4 Mad..302; 16 M. 
L. T. 123; 26 M. L. J. 517; 32 Mad. 429 referred to; 38 
-Bom. 105; 3 Pat. 250 dissented from. 


S. T. Srinivasa Gopalachari for, Appellant. 
Messrs. Marthandam and Chidambaram for Respondent. 


T. S. V. l f 
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. C. M. A. No. 43 of 1923, 


; Nair, JJ. 
22nd January, 1925. 


| Civil Procedure Code, S. 11—Res judicata—Hitidu widow— 
Finding in-a suit before the District Munsiff of the genuineness of 


a will—Whether res' judicata in a suit in the Sub-Court—Concur- 
rent pecuniary jurisdiction, whether atest. , 


Wallace and rt 


A finding in favour of the genuineness of an alleged 
will'of the last male holder arrived at in a suit it a Munsiff’s 
Court brought by a legatee under the will to which the widow 
was a party and in which she admitted the genuineness of the 
will is not one binding on the reversioner in a subsequent suit 
in a Sub-Court, = 


_ The widow does not represent the estate in such a 
case within the meaning of the Sivaganga case, 9 M. I. A. 539 
and it makes no difference even if the genuineness of the will 
was contested in the prior suit by the alienee from the widow. 
40 All. 93 referred to, 

The requirement as to concurrent pecuniary jurisdic- 
tion enacted by S. 11 of the Civil Procedure Code, ‘assuming 
that such a requirement does not exist in English Law, never- 
theless applies to cases of decrees to which Hindu widows are 
parties, even though S. 11 does not strictly and in terms govern 
such cases, 2 Smith’s Leading Cases 754 referred to. 

Ch. Raghava Rao for Appellant. 

S. Varadachariar, A. Sundaram Atyar and V. Surya- 
narayana for Respondents. 


C. A. S. 


TT 
,@ 


Phillips, J. ° 
, S. A. No. 1441 of 1922. 
L3rd January, 1925. 

Civil Procedure Code, Ss. 11 and 47—Parties—O ficial Assig- 
nee—If a representative of judgment-debtor—Small Cause sust 
—Order on claim petition—Execution on Original Side of Court— 
If bars subsequent suit for declaration and injunction. | 


e The Official Assignee is not the representitive of a judg- 
ment-deþtor for the purpoee of S. 47, C. P. Code, .or. for the 
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purposes -of res judicata. 7 All. 752; 30 All. 486; 29 Cal. 428 
followed ; 28 CÁI. 419 dissented from. 

An ordér on a claim petition passed under S. 47, c. P. 
Code, while% decree in a Small Cause suit is being executed 
under the.Original Side jurisdiction of a Court cannot bara 
subsequent suit for a declaration and injunction by the defeated 
claimant with respect to the same properties, 

N. Srinivasa Aiyangar for K. S. Krishnaswami Atyangar 
for Appellanj. os 


T. R. Ramachandra Atyar and V. Subramantia Guat for 
‘Respondents. 


ee Ve 
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Devadoss and 
Wallace, JJ. ! C. M. S. A. No. 65 of 1923. 
26th January, 1925. 

Presidency Small Cause Couris Act, Ss. 31 and 38 and R. 42 
of Madras Rules—Civil Procedure Code, Ss. 8, 24, 42 and 47— 
Decree of Presidency Small Cause Court—Transfer to mofussil 
Court for execution—Claim order under S. 47—1f appealable— 
Estoppel by pleadings. 

A decree of the Presidency Small Cause Court passed 
against the assets of one A was transferred to a Munsiff’s Court 
for execution, and the plaintiff had some immoveable property 
attached as belonging to A, when the defendants preferred a 
claim under S. 47, C. P. C., alleging that the properties were 
joint family properties over which A had no disposing power 
and that they had devolved on the defendants by survivorship. 
The Munsiff upheld their claim but the District Judge.in appeal 
reversed it on the ground of estoppel’ as the defendants had 
pleaded in the Small Cause Court that they.were not joint with 
A. A question being raised that no appeal lay to the Distric 
Judge, held, that the decree of the Presidency Small Cause Court. 
after transfer to the Munsiff’s Court became a dtcree of the 
Munsiff passed on the original side and that by virtue of S. 31 
of Presidency Small Cause Courts Act, the procedure of C. P. 
C. becomes applicable. S. 38 does not apply nor does R. 42 of 
the Presidency Small Cause Court rules and hence an appeal 
lay. The defendants were also held to be estopped by ‘virtue of 
their plea in the Small Cause Court. . 
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K. P.: Ramakrishna Aiyar for S.. Krishnamachariar and 
N. R. Sesha Aiyar for Appellant. a ee 
S. G. Satagopa Mudaliar for Respondent. 
T. S. V. 


—_—_— ee 


Devadoss and : 
Wallace, JJ. C. R. P. No. 547 of 1924. . , 
26th January, 1925 


Madras Civil Rules of Practice, R. 277—Application. by 
plaintiff to restrain pleaders from aptearing for defendants— 
Scope of rule—IJurisdiction of Court to restrain. 


The plaintiff in a suit applied to restrain certain pleaders 
from appearing for the defendant on the ground that they had 
appeared for him in connected suits on former occasions. The 
Court below held the suits were connected within the meaning of 
R. 277 of the Civil Rules of Practice and granted the plaintiff's 
prayer, In revision it was contended that the pleaders not 
being parties to the petition, the lower Court had no jurisdiction 
to refuse audience. Held, even though the pleaders were not 
parties, the Court had jurisdiction to entertain such an applica- 
tion. O. 3, R. 4 considered. 


The words “or in any other matter connected therewith ” 
in R. 277 must be held to apply to subsequent proceedings 
which flow out from the former. 41 M. L. J. 60; 38 Mad. 650 
referred to. : 

K. V. Krishnaswami Aiyar and R. Kesava Atyangar ‘for 
Petitioner. 


T. M. 'Krishnaswami, Atyar and K. G. Srinivasan ‘for Res- 


pondent. 
T. S. V. . o 7 l 
yon s t 
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The Chief Justice and 
Krishnan, J. A. S. No, 44 of 1922, 
. 28th January, 1925. 
Principal and ageni—Suit for damages for fraudulent mis- 
erepresentalion—Promissory note taken by ageni—WVoid as against 
the Paper Currency Act—Right of action. 


An agent who had taken an inadequate security from a 
debtor was seriously taken to task by his principal, whereupon 
he took a promissory note from the debtor. The pro-note was 
null and void as it was in contravention of the Paper Currency 
Act and was subsequently also declared to be a forgery. 
The principal sued the agent for damages for fraudulently mis- 
representing that he had taken a valid promissory note. Held, 
he was not entitled to it as the promissory note itself was void 
and on the principle ignorantia juris non excusat the principal 
should be deemed to have known of the true state of affairs. 

C. V. Anantakrishna Atyar, P. S. Narayanaswami Atyar 
and P. S. Ramachandra Aiyar for Appellant. 

M. Patanjali Sastri and A. C. Sampath Atyangar for 
Respondent. 

Lecce 

Madhavan Nair, J. 
S. A. No. 1349 of 1921. 
28th January, 1925. 

Limitation Act, Art, 134—Mutt—Trustee — Mortgage—Suit 
by morlgagee—Sale and purchase by slranger—Suit by new 
trustee for possession—Position of bona fide purchaser. 

The trustee of a mutt created a mortgage of certain mutt 
properties in 1886. The mortgagee sued on the mortgage, 
had the properties sold and they were purchased by a stranger. 
The trustee died in 1900 and after the removal of the next three 
trustees the succeeding trustee suedin 1916 for possession 
on the basis that the mortgage was not binding on the trust 
and as it had been executed by the trustee "in his personal 
capacity, the proceedings which culminated in the sale were not 
binding on the mutt. The defendant auction purchaser pleaded 
limitation and also that the mutt was bound by the prior pro- 
ceedings. Held, (1) the suit was not barred under Art. 134, 
as the Article did not apply. 48 M.L.J. 114 followed ; (2) when 
a person having a dual capacity executes a document, ag against 
bona fide purchasers it must be deemed to have been executed 
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in his representative capacity also, 42 Cal. 56 (P.C.); (1916) 
2 M. W. N. 115; 46 M. L. J. 314 followed; and (3f the mort- 
gage being hindi subseguent proceedings also were binding. 
35 M. L.-J: 51 and:20 W. R. 86 followed. 
K. Ramamurtht for Appellant. = a i ooe 
V. Ramadoss for Respondent. ' J 
T. S. V. 


Madhavan Nair, J. 7 
C. M.S. A. No. 65 of 1922. 


30ih January, 1925. 
Civil Procedure Code, O., 21, Rr.71 and 66—Fatlure to 
deposit balances of purchase money—Resale—Loss—Suit for 
balance—Date, time and place of re-sale not given in sale procla: 
mation—E fect of—Liabslity of first purchaser. 
_ The purchaser at an auction sale failed to deposit the 75 
per cent. of the purchase money in time. A re-sale took place 
which resulted in a loss. In a suit to recover the deficiency 
from the original purchaser he pleaded that the sale proclamation 
for the re-sale did not mention the date, time or place of the 
sale and as such the re-sale was wholly illegal. Held, the omis- 
sion to give the particulars was only an irregularity and in the 
absence of proof of prejudice it would not affect the legality of 
the ressale or the liability of the defendant for the: deficiency. 
16 Cal. 535; 44 Mad. 35; 36 Bom. 329 distinguished. 


Chidambaram and Martandam for Appellant. 
G. Thiruvenkatachariar for Respondent. 


T. S. V. 


Madhavan Nair, J. 
` C. R. P. No. 646 of 1924, 


' 30th January, 1925. 

Civil Procedure Code, O. 21, R. 58—Question to be decided 
—Failure lo go into—Interference in revision—Civil Procedure 
Cade, S.-115. . 

Ina claim petition under O. 21, R. 58, C. P. Code, the only 
issue which the Court has to decide is whether the petitioner is 
in possession of the property in his own right, real or professed, 
but without reference to the judgment-debtor. Where the Court 
does notego into that question but dismisses the claim on the 
ground the title of the petitioner was not good, the High Court 
will interfere i in revision under S. 115, C. P. Code, as the refusal 
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to decide an issue imposed by Law amounts to a failure to exer- 
cise a jurisdiction vested in it by law. 28 M.L.J. 327; 60 I.C. 
616 followed. " — 

P. G. Krishna Atyar for Petitioner. 
* Muhammad Ibrahim and G. Ramabrishd Aiyar for Res- 
pondent, 

T. S. V. 


Spencer and Odgers, JJ. 


f 


' A. S. No. 347 of 1922.’ 
2nd February, 1925. 

Deed—Construction—M origage by conditional sqle—Tests of 
—Price not the true value—Absence of bargain—Liabthity to pay 
interest, costs of improvements, registration and re-conveyance— 
Effect. 5 

Two documents were > executed on the same day Siti a 
few hours of each other, and registered together. One was. a 
deed of ostensible sale and the other an agreement to reconvey. 
The consideration paid did not represent the true value which 
was much in excess, nor was there any evidence of a bargain as 
to price. There was an agreement to pay interest, and.to bear 
the costs of repairs, improvements, registration expenses : and 
the costs of reconveying the property. Held, under these 
circumstances there was no out and out sale but only a mort- 
gage by conditional sale, 47 Mad. 729 (P.C.) followed. 

K. Rajah Aiyar and V. Ramaswami Aiyar for Appellant. 

K. Narasimha Aiyar for Respondent. h 

T. S. V. —_—_——— "os 

Devadoss and 

Wallace, JJ. C. R. P. No. 119 of 1923, 
2nd February, 1925. . 

. Provincial Small Cause Courts Act, “Sch. II, Art. 31—Sust for 
damages— Use and occupation—Legal reprosentative of tenani 
holding over—Nature of suit—lf cognizable by a Small Cause 
Couri. ° 


P, 
- A suit for damages for use and occupation against the 
legal representative of a tenant holding over is in effect a suit 
for. mesne profits within the meaning of Art, 31 of Sch. II of 
the Provincial Small Cause Courts Act and hence is not cogniz- 
able by.a Small.Cause Court. A tenant holding ower "ig a 
trespasser. 31 Mad. 163; 25 Mad. 103 (F.B.) followed ; 22 
Mad, 149; 24 Mad, 118 distinguished. 
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P. Satyanarayana Rao for Petitioner. R 
K. Kameswara Rao for Respondent. 
T., S. V. S . 
Phillips, J E 
S.A. No. 1609 of 1922, j 
2nd February, 1925. 


Madras Estates Land Act—Ryoti holding—Joint owners-— 

Payment of whole rent by one—-Charge if SEGA EMIOT CEG DANY 
—Civil and Revenue Courts, 
. One of three persons jointly owning a ryoti holding in a 
Zemindari paid the full rent of the holding to the Zemindar. 
Held, he was entitled to a charge on the shares' of the others in 
respect of such payment, In this respect there is no difference 
between “revenue” under the Revenue Recovery Act and 
“rent ” under the Madras Estates Land Act. 26 Mad. 686 fol- 
lowed. The decision in 39 M. L., J. 30 which holds that such 
a charge can be enforced only in Revenue Courts goes too 
far. Case-law discussed. 

V. Ramadoss for Appellant. 

P. Somasundaram and Satyanarayana for Respondents. 


T. S. V. 





——— — 


Spencer and 

Ramesam, JJ. } A. S. No. 128 of 1922. 

3rd February, 1925. 

Hindu Law—Maintenance—Concubine — Rights of—Ava- 
ruddha Stree—Right of residence—Maintenance and -arrears if 
a charge. 

A permanently kept concubine who has borne an illegiti- 
mate daughter to her paramour is entitled to maintenance out 
of his estate, if she satigfies the definition of an avaruddha 
streé according tothe Mitakshara. Text-law and cases fully 
reviewed. Their Lordships gave her also a right of residence 
in her paramour’s bungalow where she had lived with him, 
‘and held that such right was included in her right of mainte- 
nance. Both the maintenance right and the arrears that had 
accrued would be a charge on the estate. 

C. S. Venkatachari and S. Sundararaja Aiyangar for Appel- 
lants. 

è T. eR. Ramachandra Aiyar, B. Sitarama Rao and 
S. R. Muthuswami Aiyar for Respondents. 
TeS. V. 
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> PRIVY COUNCIL APPEALS. 


i 6 
22nd January.— Motilal I. Gandhi v. H. Moosa H, Mohamed. 
(Appeal.No. 99 of 1923 from the High Court, Bombay.) 
Coram Lord Shaw, Lord Carson, Lord Blanesburgh, Sir 
* John Edge and Mr. Ameer Ali. 


The action was for specific performance of a contract, dated 
the 27th February, 1919, for the sale of a house and land at 
Ardeshir Dady Street, Bombay, by the appellant to respondent. 
The sale was to have been completed within two (subsequent- 
ly extended, at respondent’s request, to three) months, but it is 
alleged that the respondent delayed completing until the 
18th August, 1919, when he found a purchaser at a profit of 
Rs. 1,000, The appellant terminated the contract because of 
the delay, and the respondent on the 14th October, 1919, 
brought an action for specific performance. The question 
now is whether the appellant was justified in putting an end to 
the contract, and whether the respondent is entitled to specific 
performance. The High Court on its Original Side decided the 
question in the appellant’s favour, but on its Appellate Side in 
favour of the respondent. 


E. B. Raikes for Appellant. 
The respondent was not represented. 
Appeal allowed with costs. 


22nd January.—Adappa and others v. Gundappa B. Desai and 
another. Judgment in this appeal has been reserved. 


23rd and 26th January.—Sura Lakshmiah Chetty and others v. 
Kothandarama Pillai. (Appeal Ne. 8 of 1924 from the 
High Court, Madras.) Coram Lord Shaw, Lord Blanes- 
burgh, Sir John Edge and Mr. Ameer Ali. 

The litigation relates to the ownership of two houses, 
(Nos. 4 and 5, Nainiappa Naick Street, Madras) alleged to hav 
been bought by Chokalinga (respondent's father) with his own 
money on the 12th May, 1919, in the name of his wife, Lashmi 
Ammal. The question raised on the appeal is whether, as held 
by the High Court in its original jurisdiction, the real owner iS 
Chokalinga (who has since been declared bankrupt), oras held, 
by the Appellate Court, Lakshmi Ammal, since deceased. . The 
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@ 
appellants contend that the weight of the evidence is in favour 
of the finding of the Court of First Instance. ; 

L. de Gruyther, K. C. and B. Dube for Appellants. 
The respondent was not represented. ° 
Judgment has been reserved. ` ; 


28th and 29th January.—Diwan Chand Kirpa Ram 6 Co. v. 
Weld & Co. (Appeal No, 149 of 1923 from the High Court, 
Lahore.) Coram Lord Shaw, Lord Blanesburgh, Sir John. 
Edge and Mr. Ameer Ali. 

The question here is whether the respondents, who acted 
as the appellants’ brokers and agents for sale and purchase 
of goods, were right in closing, without the appellants’ authority, 
on the Lith December, 1916 (ie., before their due date) two 
contracts, dated the 20th and 24th November, 1916, for the sale 
to the appellants of (a) 100 bales of New York cotton at 20- 
80 cents per lb., delivery March; (b) 200. bales of Liverpool 
American cotton at 12-30 cents per lb., delivery March- 
April, 1917. The appellants contend that the Rs. 13,500 which 
the respondents held to their credit was sufficient cover for 
these two contracts, while the respondents allege that their 
demand for a further Rs. 5,000 in respect of these and two 
other contracts for 400 bales was reasonable. 

A, M. Dunne, K. C. and S. Hyam for Appellants, 

A. T. Miller, K. C. and J. Dickinson for Respondents. 


The appeal is proceeding. 
A. de M. 


HIGH COURT. 
Odgers, J. 


2nd February, 1925, J 

Hindu Law—}foint family—Arrangement for management 
of family charity—Turns—Legatee under will of one branch— 
"Rights of. . 

Two Branches of a Hindu family agreed to manage certain 
family charities by turns of five years each and the deed provid- 
ed that they and their vars should so manage according to 
parampara. A legatee under the will of one of the branches 
claimed, the right to manage in place of that branch. Held, 
the words vars and paramparaiwere! wide enough to ‘include 
his claim, 


S. A. No. 1160 of 1923. 
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K. Narasimha Aiyangar for Appellant. 
K. V. Krisimaswami Aiyar and N. Swaminatha Atyar for 


Respondent. 
T. S. Ve 


Odgers, J. 
S. A. No. 241 of 1922. 
3rd February, 1925. 


Hindu Law—Family partition—No document—Assignment 
of property to sister's son—I f conveys title. 


Where in a family partition among father and sons, pro- 
perties were set apart for the father’s sister’s son, but there 
. was no document executed, the transaction stands on the same 
basis as a gift and, in the absence of a registered document, no 
title is thereby conveyed to him. 17 C. W. N. 62 dissented 
from; S. A. No. 225 of 1920 followed. 40 Cal. 966 (P. C.) and 
18 I. C. 636 referred to, 

Anantakrishna Atyar for Appellants. 


C.V. 
K. Bhashyam Aiyangar for Respondent. 
TeS: V: 





Phillips and 
Krishnan, JJ. A. S. No. 228 of 1921. 
3rd February, 1925. , , 

Transfer of Property Act, S. 52—“ Transferred or otherwise 
dealt with ” —Meaning of—Hindu reversioner—Suit for posses- 
sion—Alienation and adoption challenged—Usufructuary mort- 
gagee in possession—Redemption pendente lite—Liability for 
mesne profits, 

A Hindu reversioner sued for possession of certain proper- 
ties in the hands of an usufructuary mortgagee from an alienee 
from an adopted son and challenged therein the adoption and 
alienation. During the pendency of the suit, the mortgage, 
was redeemed by being paid in cash a portion* of the mortgagé 
amount and for the balance by the execution of a simple mort- 
gage deed. The reversioner succeeded in his suit and claimed 
as against the usufructuary mortgagee defendant mesne profits 
not only up to the date of redemption when possession was 
given up, but also for the subsequent period. Held, fllowmg 
the mortgagor to enter into possession amounted to a “ transfer 
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or other dealing with the property” within the meaning 
of S. 52, Transfer of Property Act, and hence he was liable for 
mesne profits even after possession had been given to the mort- 
gagor. 43 Mad. 696; 6 L. W. 568 referred to. r 

Semble if the mortgagee defendant had been redeemed 
against his will, his liability for mesne profits subsequent to 
giving up possession might stand on a different footing. 

S. Muthiah Mudaliar for Appellant. 

T. Arumainathan Pillai and V. Ramaswami Aiyangar for 
Respondents, 

T. S. V. 


Phillips and 
Krishnan, JJ. ; A. S. No. 277 of 1921. 
3rd February, 1925. 

Religious endowmeni—Scheme—Pr oductive and unproduc- 
tive properties—Allotment of former to Devasthanam and latter 
to Hukdar—Intention— Exchange of unproductive lands for pro- 
ductive ones—Efjeci—Hukdar also a member of Committee— 
Election of office. 

Where under a scheme relating to a religious endowment, 
the productive lands were under the Devasthanam management 
and the unproductive ones under the Hukdar of a Kaitalai who 
could bestow personal attention to the same, and subsequently 
the latter were exchanged for highly productive lands, the 
Devasthanam would thereafter become entitled to` the proper- 
ties taken in exchange, as that is in full consonance with the 
intention of the scheme. 

In a case where the Hukdar of a Kattalai is also a member 
of the Committee which has powers of supervision over the 
Kattalai he is not entitled to keep both the offices, but has to 
elect as between the two. 

S. Srinivasa Atyangar and M. Patanjali Sastri for Appellant. 

C. V. Ananiakrishna Aiyar, K. V. Krishnaswami Aiyar and 
£. S. Narayanaswamt Atyar for Respondents. 

T.S... ” 





Odgers, J. 
S. A. No. 392 of 1922, 
4th February, 1925. 
* Transfer of Property Act, Ss. 83, 84, 103—Mortgagee—Lepgal 
representalives major and minor sons—Deposit of amount— 
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Petition mentioning one of the legai representatives was a minor 
under ihe guardianship of the other—Civil Procedure Code, O, 32, 
Rr. 3 10 6. ' 

Where the legal representatives of a Hindu mortgagee 
were his two sons, one of whom was a major and the other a 
minor, and the mortgagor deposited money and put in a 
petition mentioning the fact that one of the mortgagees was 
a minor under the guardianship of his elder brother, it is nota 
sufficient or yalid tender, so as to prevent the running of 
interest from that date. 44 All. 64; 45 All. 273; 27 Bom, 23 
followed. l 

The provisions of O. 32, Civil Procedure Code, regarding 
appointment of guardians should be strictly followed. Even 
the manager of a joint Hindu family when appointed guardian 
ad litem for a minor must furnish security before he draws out 
a minor’s share of money. 29 I. C. 245; 47 M. L. J. 389 
followed. 

K. Y. Adiga for Appellants. 

K. Sundara Rao for Respondents. 

T, S. V. 





Spencer and 
Odgers, JJ. A.S. No. 175 of 1922. 
Sth February, 1925. 


Hindu Law—Will—Ancestral properties—Guardians for 
minor son—Alienation of portion of properties to widow in lieu 
of maintenance—Breach of trust—Mesne profits—Liabiltty for. 


A Hindu father died leaving a will in respect of ancestral 
properties in his hands and thereby appointed three guardians 
for his minor son, one of whom was thé minor’s natural mother. 
The mother along with the other two guagdians conveyed a 
small portion of the estate to a co-widow in lieu of her 
maintenance claim. The latter died a few years later after 
bequeathing the property to her own brothérs. tn a suit by 
the minor after attaining majority to set aside the alienation 
and claiming mesne profits from the date of the co-widow’s 
death, the defence was that the alienation was a fair family 
arrangement, Held per Spencer, J.—The alienation being an 
absolute one in lieu of maintenance, was prima facie a” breach 
of trust and hence liable to be set aside; the will itself was 
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invalid, but if the alienation had been for a necessary purpose, 
the mother as natural guardian could bind the minor, and the 
mere fact that she did so along with two others. would not 
render the transaction void. . 

Per Odgers, J.—The alienation cannot amount to x family 
arrangement and be validated on that basis. 

Per curiam.—The transaction being voidable, mesne pro- 
fits could be awarded only from the date of repudiation which 
in this case was the institution of the suit. 

T. Rangachari, A. Krishnaswami Aiyar, N. K. Tirumalachari 
and S. Rajagopalachari for Appellants. 

S. Varadachari and P. V. Krishnaswami for Respondent. 

Te Ss NV: 





The Chief Justice and 
Krishnan, J. ! Ref. C. No. 19 of 1924, 
5th February, 1925. 

Income-tax Act, Ss, 23 (2) and 63—Person—If includes firm 
~—Service on partner—If effective. 

Under S. 23 (2) of the Income-tax Act (XI of 1922) the 
word “ persen ” includes a firm carrying on business and the 
person who has made the return-in.the case of a firm is to be 
deemed to be the firm itself and not to have acted in his 
personal capacity. Service on any partner under S. 63 is a 
good service for the purpose of S. 23 1) 

F. S. Vaz for Assessee. 

M. Patanjali Sastri íor the E E of Income-tax. 


T-S: V: 





Waller, J. ; 
i 0. P. No. 196 of 1924. 


6ih February, 1925. ) 

Madras High Court, Letters Patent Cl. 17—Power of High 
Court—Indian minor residing outside ordinary original civil 
jRrisdiction-~Power to appoint guardian. 

In the case of infants, other than European British subjects, 
residing outside the ordinary original civil jurisdiction of the 
Madras High Court, a Judge of the High Court sitting on the 
original side has no power to appoint a guardian of the person 
or propetty. Section 3 of the Guardians and Wards Act, and 
clauses 22 and 32 of the Charter of the Supreme Court referred 


37 


d 

to. 4 All. 129; 51 Cal. 206 folld. ; 16 Bom. 634; 19 Bom. 96; 
21 Bom. 137; 25 Bom. 353 referred to; observations of Sir 
Arnold White, C. J. in 25 M. L. J. 661 at pp. 684, 685 not 
followed. 
. E. L' Thornton and T. S. Krishnaswami Aiyangar for Peti- 
tioner. ; 

The Advocate-General instructed by the Government Soli- 
citor and K. Kutti Krishna Menon for Respondent. 

T.S. Ve 


The Chief Justice and 
Krishnan, J. O. S. A. No. 46 of 1924. 
6th February, 1925. 

Civil Procedure Code, O. 2, R. 2—Applicability—Morigage— 
Separate covenants for interest and principal—Default clause— 
Construction of —Suit for interest only—Claimn by Offictal Assignee 
that morigage was invalid—Rights of morigagee tf barred. 

A mortgage deed contained a clause that interest was to be 
paid by the 5th of every month, and it was followed by another 
clause that the principal was to be paid when demanded. 
These were followed by a clause which recited that “in default 
of doing so, the mortgagee could proceed against the mort- 
gagor, his heirs and the properties.” The mortgagee made a 
demand for principal and interest and followed it up with a 
suit for interest only, Subsequently the mortgagor became 
insolvent and the Official Assignee applied to Court to have the 
mortgage declared null and ineffective. Held, on a construc- 
tion of the deed, the default clause and the notice demanding 
the money were only in the nature of athreat. Hence the suit 
for interest alone would not under O. 2, R.2 bar a subsequeut 
suit for the mortgage money. 44 All. {21 (P.C,) and 4 Lah. 32 
(P.C.) followed, Held also the suit not being one by a mort- 
gagee to enforce his claim under the mortgage after instituting 
a prior suit for interest only, but a claim in insolvency by thg 
Official Assignee to get rid of a mortgage, O. 2, R. 2, would 
not apply to the case, 

Vere Mockeit instructed by Grant and Greatorex for Ap- 
pellant. 

R. N. Aingar and K. S. Narayana Aiyangar instrycted by 
Varadaraja Mudaliar for Respondent. 

T. S. V. ox 
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The Chief Justice and = 
Krishnan, J. . A. S. No. 306 of 1922, 


9th February, 1925. 


Hindu Law—Debts—Mother as guardian borrowing money 
—Construction of big house in ancestrai village—If a necessity—s 
Rights of creditor—Charge on property. 

A Hindu mother, who was the natural guardian of her 
minor sons, borrowed money under a promissory note for the 
purpose of constructing a bigger house in their aneestral village 
in place of a smaller one which they already had. In a suit by 
the creditor, keld the construction of the bigger house was 
neither a necessity nor a benefit to the minors and hence the 
creditor was not entitled to a decree against their estate, but he 
could be awarded a decree charging the amount on the house 
which was put up out of the moneys borrowed. 47 Mad. 449 
followed ; (1902) 1 Ch. 1 explained and distinguished. 

S, Varadachari and K. Narasimha Aiyangar for Appellant. 

A. Krishnaswami Atyar and T. S. Venkatesa Aiyar for 


Respondents. 
T.B: V. 


The C. J., Phillips and 
Kumaraswami } C. R. P, No. 113 of 1924, 
Sastri, JJ. 
10th February, 1925. 

Madras District Municipalities Act (V of 1920), S. 45 (c)— 
Non-payment of Municipal taves—Name erroneously entered in 
the , Municipal electoral rol—Election—If can be impugned on 
the ground of non-payment of lax. 

Even where in contfavention of S. 45 (c) of the District 
Municipalities Act, g person's name is entered in the Municipal 
electoral roll though he is in arrears with respect to the 
Municipal taxes, and he is thereafter elected an election court 
. cannot go imto thé question whether his name was properly on 
the rolls. A 
T. R. Ramachandra Aiyar and S. Srinivasa Aiyar for Peti- 


tioner. 
, K. §. Jayarama Atyar and K. G. Srinivasa Aiyar for Res- 


pondent. 
T. $. V. 
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PRIYY COUNCIL APPEALS. 


29th January.—Diwan Chand-Kirpa Ram & Co, v. Weld & Co, 
Judgment in this case was reserved, | 





29th and 30th _January.—Hofe Prudhome & Co. v, Hamel 6 
Horley, (Appeal No, 76 of 1924 from the High Court, 
Madras.) Coram : Lord Wrenbury, Lord Phillimore and 
Lord Carson. 

The question in this appeal is whether the respondents’ 
counter-claim against them (in a suit which the appellants 
brought against them, and was decreed) for £4,361-7-10 as 
damages for breach of an alleged contract, is valid. The 
respondents contend that the appellants in October 1916 agreed 
to sell to them 300 tons of ground-nuts at 59 francs per kilogram 
for December 1916—January 1917 shipment, deliverable at 
Marseilles, and that the above was the amount of the damages 
as ascértained by an award or decree of the Courts of France 
having, by the terms of the contract, jurisdiction over the 
matter. The appellants deny that they ever made such a con- 
tract, and say that they were not a party to the award or 
decree. 


E. B. Raikes for Appellants. 
A. Neilson, K. C. and H. O'Hagan for*Respondents. 
Judgment has been reserved. 


PEE 


r 
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30th January.—Tilakdhari Singh and others v. Maharaja Kesho 
Prasad Singk. (Appeal No, 91 of 1923 from the High 
Court, Patna,) Coram : Lord Shaw, Lord Blanesbur gh, Str 
John Edge and Mr. Ameer Ali, ° 


The dispute was as to the area of certain added alluvial 
land in the Mauza of Sheòpur Diar, the plaintiffs contendig 
that the area is 2,877 bighas and appertains to their estate (the- 
Dumraon Raj), while the appellants (defendants), who are the 
Zamindars of the Mauza, allege that it is only 569 bighas 12 cotas. 

Sir G. Lowndes, K. C. and D. McNair for Appellants. 

L. de Gruyther, K. C. and J. M. Parikh for Respondents. 


The appeal was dismissed with costs, 


NRC 
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30th January.—N. S. P. K, L. Palaniappa Chettiar v. É. V. 
Kathiresan Chettiar and others. (Appeal No. 58 of 1923 
from the High Court, Madras.) Coram : Kwa Wrenbury, 
Lord Phillimore and Lord Carson. 

This appeal arises out of a contract for the adie of 10 
bales of mull alleged to have been sold to the defendant (appel- ; 
Jant) on the 27th August, 1918, delivery whereof was im- 
properly refused by him. The trial judge held that the contract 
was not proved, and dismissed the suit, but on appeal the High 
Court gave the plaintiff a decree for Rs. 14,082-6-10. 

„The first respondent was plaintiff in the suit, the second 
respondent is his assignee of the decree passed on appeal, and 
the third respondent is the Official Assignee of the estate of the 
first respondent, who has been, adjudicated an insolvent, 

K. Brown for Appellant: 

K. V. L. Narasimham for Respondents. 

Judgment has been reserved. 





30th January, 2nd, 3rd and 5th February.—Pramatha Nath 

Mullick v. Prayumna Nath Mullick and others. (Appeal 

No. 59 of 1924 from the High Court, Calcutta.) Coram : 

Lord Shaw, Lord Blanesburgh, Sir John Edge and Mr. Ameer 

Ali. 

-This appeal relates to the right of worship of certain family 
Thakurs, and the question now raised is whether the appellant, 
as one of the Thakurs, is or is not entitled, during his term of 
worship, to remove the images of the Thakurs to his own resi- 
dence. The respondents contest the right on the ground that 
it contravenes, if not Hindu Law and usage, an express provi- 
sion'in a deed of trust made by one of the predecessorsein-title 
of the parties in April, 1888. 

A. M. Dunne, K. C. afd S. Hyam for Appellant, 

L. de Gruyther, Ķ. C. and J, M. Parikh for Respondents, 
| The appeal is proceeding. 

“e i HIGH COURT. 
Spencer and 
Ramesain, JJ. d. S. No, 187 of 1921. 


10th February, 1925. 
Hindu Law-——Jotnt family—Father and minor son—Part-- 


tion—dlienation to meet debts—Suit by son to set aside partition 
and tlienation—Nature of Berea of proof—Apporton- 
ment of debts, 
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A “Hindu father effected a partition of properties as 
between himself and his minor son and subsequently alienated 
properties falling to his share to pay off certain debts. The 
son after attaining majority sued to set aside the partition and 
alienation, on the basis of various acts of extravagance and 
immoral debts. Held, as the alienation was subsequent to the 
partition, the onus was on the son to prove the immoral nature 
of the debts ; and even if the debts were due to acts of extra- 
vagance and were personal, they could be apportioned to both 
the sharers. ` 


S. Varadachari and K. S. Champakesa Aiyangar for 
Appellant. 

T. Rangachariar and K. R. Rangaswami Aiyangar for 
Respondents. , 

T. S. V. 


The C.J., Phillips and 
Kumaraswami ' C. R. P. No. 541 of 1923. 





Sastri, JJ. 
10th February, 1925. 
Madras District Municipalities Act (V of 1920)—Rules 
under—Rr. 14, 17—Voting paper not marked by polling officer l 
— Rejection of vote—Propriety of—Interference— Revision, 


A candidate at a Municipal election having been defeated 
by one vote, filed an election petition and therein he com- 
plained that a vote in his favour had been rejected on the 
ground the ballot paper did not bear the initials of the poll- 
ing officer as prescribed by R. 14 of the Rules for the Conduct 
of Elections. &. 17 was the only rule which provided for the 
invalidity of votes and referred to marked votes, The District 
Judge held the vote had been properly rejected. Held per 
curiam the word “ marked” in R. 17 emight be construed as 
marked by the polling officer and not by the voter and hence 
the District Judge cannot be said to have acted without juris- 
diction in order to justify interference in revision. 


Per The Chief Justice : Quaere if 47 Mad.239 (F. B.) wat 
right in deciding that S. 115, Civil Procedure Code, applied 
to an order of a Court specially constituted and which the 
rules declared to be final ? 

Chidambaram and Marthandam for Petitioner, 


S. T. YANA for Respondent, s ° 
ee S, V, 
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Krishnan and e 
Waller, JJ. C. M.S. A. No. 63 of 1922, 
lith February, 1925. i 


Civil Procedure Code, O. 41, R, 23—Findings called for from 
District Judge—Fresh evidence allowed—District Judge if can 
delegate functions—Legality—Transfer of Property Act, S. 83— 
Interest—Money depostted—Subsequent drawing of—E ffect. 

The High Court in a certain case called for findings from 
the District Court after taking fresh evidence. The District 
Judge delegated his functions to the Court of first instance. 
Held, he could not do so except with the permission of the 
High Court. Whether the proceedings are rendered wholly 
illegal will depend on the facts and circumstances of each case. 

Where money deposited in Court under S. 83, Transfer of 
Property Act, is on the passing of a decree for redemption 
drawn out of Court to be deposited to the credit of that suit, 
held interest does not cease to run during such period as the 
money was out of Court and beyond the reach:of the mort- 
gagee. 35 Mad. 44 followed : 44 All. 198 and the opinion of 
Phillips, J. in 40 Mad. 804 not followed. 

A, V. Narayanaswais Atyar for Appellant. 

P, V. Krishnaswami Atyar for Respondent. 


T.S. V. 





The C. J., Phillips and 
Kumaraswami C. R. P. No. 115 of 1924. 

Sastri, JJ. : 

11th February, 1925. 


Madras District Municipalities Act (V of 1920)—Rules for 
the decision of Election aisputes—R, 12—Election of candidate set 
aside on the ground of disqualification—Procedure to be adopted 
—Fresh election or declaring the next highest candidate elected. 


At the instance ot a defeated candidate at a Municipal elec- 
Sion, the syccesséul candidate was unseated on the ground he 
was interested in a subsisting contract made with the Municipal 
Council and the Election Court ordered a fresh election to 
take place. The defeated claimant who had secured the next 
highest number of votes claimed to be declared elected. Held, 
inethe absence of proof to the effect that the electorate knew of 
the disqualification of the successful candidate, the proper 


proceduge in such cases is to order a fresh election. 
(1904) 1 K. B. 74 followed. p 
D. Ramaswami Aiyangar for Ç. S. Venkatachari for Peti- 
tioner, 
TY, Ramanatha Aiyar for Respondent, 
e fi be S. Y. 


Phillips, J. 





i S. A. No, 276,0f 1922. 


+ 


12th February, 1925. 

Contract Act, S. 69 —Bound by law to pay—Meaning of—Suit 
for re-imbursement—Alttachment before judgment—E fect of. 

A creditor made an attachment before judgment of two 
properties belonging to his debtor. The latter made an out- 
right alienation of one of the properties free from all encum- 
brances and then sold the other property, the vendee of the latter 
undertaking to pay off the claims of the creditor, He however 
failed to do so and the creditor realised this amount from the 
purchaser of the first property, whereupon the purchaser sued 
the purchaser of the second property for reimbursement. Held, 
he was entitled to do so under S. 69, Contract Act. 26 M. L. J. 
66; 42 Bom, 93; 4 Cal. 369; 23 C. L. J. 125; 39 Mad. 795 
followed; 32 M. L. J. 347 explained and distinguished, 

Effect of attachment before judgment explained, 47 Mad. 
483 : 46 M. L. J, 415 (F.B.) referred to, 

T, M. Krishnaswami Atyar and V.N. Venkatavaradachari 
for Appellant. 

L. S. Veeraraghava Atyar for Respondent, 

TSN. 
Devadoss and | 
Wallace, JJ. C. M. A, No. 39 of 1924. 

12th February, 1925. 

Hindu Law—Succession—Dancin& girl—Descendants of— 
Collateral succession—Heritable blood—Rules of Hindu Law— 
Applicability. 

l The descendant in the third degree of a dancing girl 
through a particular son claimed to succeed to the propertiés 
of a descendant in the fourth degree through another son, It- 
was proved that the dancing girlhad no fixed husband, that 
the paternity of the sonsewas unknown and that the parties were 
adopting Hindu customs and manners and living as Hindus. 
Held (1)-the Hindu Law of Succession governed fhe case; 
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(2) though paternity was unknown, the rights of inħeritance 
could be traced through the mother and there was heritable 
blood between illegitimate sons born of thesame mother; (3) that 
such heritable blood extended even among descendants of such 
illegitimate sons of a common mother and they would have 
rights of succession inter se ; and (4) the bar to collateral suc- 
cession of illegitimate sons applied only to succession to the 
estate of the relations of the putative father and not to descend- 
ants of the same mother. 2 M, H, C. R, 196; 27 Mad, 13; 
8 M. I, A, 400 ; 21 Mad. 40 and texts referred to, © ` 


L. A. Govindaraghava Aiyar for Appellant. 
A. C. Sampath Aiyangar for Respondent, | 
T.S, V. 


Ka ANA k 
eo 


Spencer and | ee 
Ramesam, JJ. A. S. No. 314 of 1922, 
13th February, 1925. | | 
Compromise — Consideration — Gift deed confirmed on 
payment of annual poruppu—sS ubsequent suit challenging gift 
deed and compromise—Effect of—Failure of consideratson— 
Subsequent suit for poruppu—If lies—Interest on poruppu. 


After gifting away a village, the donor made an attempt to 
get back the village but ultimately he recognised the validity of 
the gift on condition the donee undertook to pay. annually 
Rs. 400 as poruppu. The compromise was acted on for a long 
time, and then the successor of the donor sued to recover the 
village with mesne profits, impeaching both the gift and the 
compromise. During the pendency of this suit, the plaintiff 
therein instituted two other suits for poruptu accruing due 
under the compromise lest the claim therefor become barred 
in case the first suit failed ; but these were kept pending the 
disposal of the’ first suit. The suit challenging the gift deed and 
compromise was dismissed and the donees in the suits for po- 
#uppu pleaded that as the gift deed had been challenged, the con- 
sideration for the compromise failed and hence they were not 
liable. Held, there was no failure of consideration entitling the 
donees to rescind the compromise agreement, as the agreement 
was executed and not executory. 31 Cal. 584 (P.C.) distd.; 7 M. 
L. T°33 followed. The plaintiff was not, however, entitled to 
interest on the poruppu during the pendency of the prior suit, 


toy 
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T. R. Ramachandra Aiyar, V. Sundaram diyar and 


R. Kesava Aiyangar for Appellants. 


L.A. Govindaraghava Avyar and S. Sundararaja Atyangar 
for Respondeht. 


s: “SV: KIZA 
Wallace, J. 


! C. M. S. A. No. 57 of 1924, 

13th February, 1925. 

Transfer of Property Act, S. 122—Partition—Reference of 
disputes to arbitration—Plaintiff directed to convey ilem in gifi 
to minor son of defendant—Decree—Failure to convey—If could 
be compelled to execute gift deed. 


In partition proceedings, the dispute between the parties 
was referred to arbitration and an award was passed that the 
plaintiff should convey an item of property in gift to the 
minor son of the defendant. A decree was passed in terms of 
the award. The plaintiff failed to comply with the decree and 
after the minor's death his mother as his heir and legal represen- 
tative applied for relief under the decree. Held, the gift was 
not a voluntary conveyance within the meaning of S. 122, 
Transfer of Property Act, but a transfer for consideration and 
the plaintiff could be compelled by Court to execute a deed of 
conveyance. 

O. Thanikachalam: Chetty for Appellant. 

T. V. Venkatrama diyar and T. V. Ramanatha Atyar for 
Respondent. 

Teas Vs ee ea dt 


Venkatasubba Rao and 
Madhavan Nair, JJ. C. M. A. Yo. 396 of 1922, 
17th February, 1925. . 


Hindu Law—Widow—Surrender—Agreement to pay a sum 
of money io the daughter of the surrenderor—E ffect—Tesi as to 
validity of surrender. ° R 


— Where at the time of a surrender by a Hindu widow, it 
was agreed that the surrenderee should pay Rs, 4,000 to the 
daughter of the surrenderor, the undertaking did not necessa- 
rily invalidate the surrender, provided it was a reasonable 
arrangement and not a device to divide the estate. Buta surretf- 
der though good, as not being a device to divide the. estate 
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3 

might still be bad as not being bona fide. The two conditions 
are different and it must be determined on thd facts òf each 
case, if both the conditions are satisfied. 42 M. 523; 47 Cal. 466 
(P.C.) ; 48 Cal. 100 referred to. 

T. Le Venkatrama Aiyar and R. Krishnaswami Hiyangar fer 
Appellant. 

P. V. Krishnaswanii Atyar for Respondent. 

T. S. V. | 


Phillips, J. 

} S. A. No. 520 of 1923. 
17th February, 1925. 

Civil Procedure Code, S. 102—Suit for money due under a 
security bond—N ature of—Sinall cause—Second appeal, 

A suit for money due under a security bond is one of a 
small cause nature and where the amount claimed is less than 
Rs, 500, there is no right of second appeal. 38 Mad. 523 
followed. 

N. Chandrasekhara Atyar for Appellant. 

The Government Pleader for Respondent, 

T. S. V. 


ta wta eS 


Phillips, J. 


17th February, 1925. 

Malabar Law—Maintenance—Karar—Binding nalure of— 

Subsequent Karnavans—Allotment to tavazhi—Sutt for increased 
maintenance—Parties to suit. 

Where the Karnavan of a Malabar Tarwad sets apart 
under a Karar properties for the maintenance of a branch, the 
arrangement is binding on succeeding Karnavans also and 
cannot be set aside without making other arrangements in lieu 
thereof. Nor gan junior members of the branch sue for sepa- 
rate maintenance without impleading the other members of the 
tavazhi and offering to‘give up or take into consideration the 


S.-4. No. 1635 of 1923, 


properties allotted for maintenance. 32 M. L. J. 97 followed ; 


18 I. C. 234; 21 1.'C. 755 distd. 
° A S. Viswanatha Aiyar for Appellant. 
| B. Pocker for Respondents. ` 

T. S. V. 
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: PRIVY COUNCIL. 


Petitions for Special Leave to Appeal. 


Coram :*Lord Shaw, Lord Carson, Lord Blanesburgh, Sir 
John Edge and Mr. Ameer Als. 


20th January.—Mohamed Sher Khan v. Kamal-un-Nissa and 
another. 


The Subordinate Judge of Kheir on the 26th October, 1922, 
dismissed the petitioner’s suit against his daughter and son-in- 
law by which he had claimed to have the deed which he had 
executed on the 5th June, 1915, in favour of his said daughter, 
and which he alleged to be an areat, cancelled and revoked by 
a subsequent deed of the 30th August, 1916. This judgment 
was affirmed on appeal by the Court of the Judicial Commis- 
sioner of Oudh ; hence the present application. ; 

L. de Gruyther, K. C. and S. Hyam for Petitioner. 

-, The respondents were not. represented. 
The petition was dismissed. 


ate 





29th January.—Raja Jagadish Chandra Deo ‘Dhabal Deb v. 

Protap Chandra Deo Dhabal Deb. 

On the 17th November, 1921, the petitioner, who had ex- 
tracted Probate of the Will of Raja Sahughera Deo (the owner 
of an impartible Zamindari known as the “ Dhalbhum Estate,” 
who had died on the 1st March, 1916) sued the respondent for 
possession of the Estate and mesne profits under the wıll. On 
the 21st August, 1922, the Subordinate Judge of Midnapore, in 
giving judgment for the petitioner, directed the mesne profits 
to come out of the Estate ; and upon an appeal and cross- 
appeal being taken to the High Court, Calcutta, the judgment 
was affirmed. The respondents appeal to the Privy Council, 
by special leave, is pending, and accordingly the petitioner also 
applied for special leave to appeal. 

L. de Gruyther, K. C. and W. Wallach for Petitioner. ` 

A. M. Dunne, K. C. and S. Hyam for Respondent. 

Petition granted, 





29th January.—Haveli Shah v. Khan Sahib Sheik Painda. . 


On the 23rd November, 1922, the respondent insfitutetl a 
suit before the District Judge, Quetta (Baluchistan) for damages 
NRC 
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Rs. 6,88,000!for the wrongful seizure by Lala Sundara Das 
(petitioner’s father) on the Ist January, 1920," of.4,589 camels 
at Seistan (Persia). The case raises issues as to Ifmitation and 
the jurisdiction of the Baluchistan Courts in tortsscommitted in 
Persia. : 

Sir G. Lowndes, K. C. and A. Majid for Petitioner. 

The Hon'ble S. O. Henn-Collins for Respondent. 

Petition granted. 





i 

2nd February.—Secretary of State for India v. Steel Bros., Lid. 

The Commissioner of Income-tax, Rangoon, referred to 
the High Court under Section 66 of the Indian Income-tax 
Act, 1922, the decision of the question “ whether the transac- 
tion evidenced by the resolutions ofthe Indo-Burma Petroleum 
Co., Ltd., of July and October, 1921, by the returns of allotment, 
and by a contract also of the same months, involved a receipt 
by the respondents of any income, profits, or gains within the 
meaning of Sections 2 (15), 12 and 16 of the said Act, render- 
ing them liable to super-tax under Section 55 for the year 
1922-3 at 1 anna per Rupee on Rs. 30,97,492=Rs.. 1,93,593-4-0, 
The Full Bench’s decision followed that in Commissioners of 
Inland Revenue v. Blott, L.R. (1921) A.C. 171, but the Govern- 
ment contended that they should have followed rather Swan 
Brewery Co. v. The King, L. R. (1924) A. C. 231. 

4. M. Dunne, K.C. and R. P. Hills for Petitioner. 

A. M. Latter, K. C. and C. King for Respondents, 

Petition dismissed with costs, 


Appeals. 
6th February.—Pramaiha Nath Mullick v. Prayumna Nath 
Mullick and others. 
The hearing of this appeal was concluded and judgment 
was reserved. 


e ey te es 


Coram : Lord Shaw, Lord Carson, Lord Blanesburgh, Sir 
John Edge and Mr, Ameer Ali. 





6th, /th & 9th February.—Kedarnath Goenka v. Anant Prasad 
* Singh and others, (Appeal No. 101 of 1923 from the High 
Court, Patna.) 
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The question here was whether an issue or inquiry as to the 
mesne profits of certain property from the 28th November, 1905 
to the 29th” May, 1914, directed by a decree or an order of His 
Majesty in Council, dated the 7th March, 1913, to be ascertain- 
ed “at the execution stage ” does or does not abate as to the 
“rights of plaintiffs who die and whose legal representatives do 
not apply to be put on the record within the time limited by 
law. Both the Subordinate Judge of Monghyr and the High 
Court have held that such an inquiry wasa “ proceeding in 
execution of a decree” within the meaning of Order 22, 
Rule 12, and did not therefore abate under Rule 3. 


A. M. Dunne, K. C. and E. B. Raikes for Appellant. 
The respondents were not represented. 
The appeal was dismissed. 





9th February.—Probhudas v. Ganidada. (Appeal No. 168 of 

1924 from the High Court, Calcutta.) 

The question here is whether the provisions of the Indian 
Tariff Act (VII of 1894) for adjustment, as between the seller 
and ihe purchaser of duty-paid goods, of changes in customs- 
duty occurring after the contract, applies to a change of tariff- 
value. By two contracts, dated respectively the 15th and 18th 
December, 1922, the respondent sold tothe appellant 462% tons 
of white Java sugar at Rs. 14-1-0 and Rs. 14-6-0 per maund. 
On the 23rd December, 1922, the Government reduced the 
tariff-value of sugar from Rs. 26-4-0 to Rs. 16-4-0 per cwt. 
for the year 1923 ; hence the appellant claimed from the res- 
pondent the peered of so much of the purchase-money as re- 
presented the difference in the amount of duty on the basis of 
the old tariff-value. 

On the submission of a special ae the High Court decid- 
ed in favour of the respondent, and this decision was affirmed 
on appeal. 

W. Wallach for Appellant. ° . 

Sir G. Lowndes, K, C. and £. B. Ratkes for Respondent. 

Judgment has been reserved. 





sth & 10th February.—Ghulam Rasul Khan v. Secretary WA State 


for India. (Appeal No. 2 of 1924 from the High Court, 
Lahore. ) - 
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The guestion to be determined is whether, as held by the 
Subordinate Judge of Ludhiana, the plaintiff (appellant) is a 
Rajput, or, as held by the High Court on appeal,” he is not. 
The appellant had instituted the suit with a view te obtaining 
registration of his land at Ramgarh, his acquisition of which, 
the Government contends, violates the provisions of the Land 
Acquisition Act (XIII of 1890). 


L, de Gruyther, K. C. and J. M. Parikh for Appellant. 
A. M. Dunne, K. C. and K. Brown for Se DOER J 
Judgment has been reserved. 





10th & 12th February.—Vaithilinga Mudaliar and others v. 
Srirangath Anni and others. (Appeals Nos. 122—130 of 
1923 from the High Court, Madras.) | 


These nine consolidated appeals relate to the “ Kultkarai 
Estate ” belonging to Vaithilinga Mudaliar, and the questions 
raised therein are whether— 


(a) the suit instituted in 1905 by the next reversioners of 
Arunachalla Mudaliar after the death of his widow in 1902, is 
barred by limitation ; 


(b) the said estate ever belonged to Arunachalla ; 

(c) the parties being Sudras, the late Krishnaswami Muda- 
liar (husband of Srirangath Anni), who was alive at the time of 
. Arunachalla’s widow's death in 1902, was disqualified from in- 
heriting his ¢ share in the estate on the alleged ground that, 
prior to 1902, he renounced the world and entered the ascetic 
religious order of “ Thambirans ”. 


Counsel representing the various parties interested are 
‘Sir G. Lowndes, K. C., L. de Gruyther, K. C., J. M. Parikh, K. V. 
L. Narasimham and W. Wallach. 
The appeal is proceeding. 
A. de M.* 





: i HIGH COURT. 


Venkatasubba Rao, J. 


! S. A. No. 161 of 1922. 
1stl February, 1925. 


Evidence Act, S. 116—Estoppel—Landlord and tenanit— 
Sufrender by tenant to one of lessor’s co-heirs—Whether estoppel 
continues, 
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Sufrender to one of several co-heirs of the original lessor 
is sufficient jn law, to prevent the estoppel as between landlord 
and tenant Mid down by S. 116 of the Indian Evidence Act 
operating. ° 

M. S.Venkatrama Aiyar for Appellant. 

Ch. Raghava Rao for Respondent. 

C, A. S: 


The Chief Justice and 
Krishnan, J. A. S. No. 349 of 1920. 
Sih February, 1925. 

Hindu Law—Alienation by father for antecedent debts which 
cover less than half the consideration for the sale—Binding nature 
of sale—Mesne profits—Liability for—Only from the date of re- 
pudiation of sale. 

An alienee from the manager ofa joint Hindu family is 
liable to account for mesne profits only from the date of the 
repudiation of the alienation, by the suing co-parcener, ‘not 
necessarily for three years prior to the suit to set aside the 
alienation. 

The same is the rule inthe case of alienations by the 
father for alleged antecedent debts. 

Where the antecedent debt in consideration of which the 
alienation purports to have been effected is found true to the 
extent of less than a half, the alienation is set aside at the in- 
stance of the son on condition of his paying the alienee half of 
the amount of debt so found true. 

A, Venkatrayaliah and K. Kameswara Rao for Appellants. 

Ch. Raghava Rao for Respondent. 

C. A. S. 





Phillips, J. . ° 
S. 4. No. 1632 of 1922. 
6th February, 1925. 

Deed of mainienance—Delivery of possession neder deed— 
Absence of registered instrument—Whether deed invalid—Parl 
performance. 

Where an unregistered deed provided that certain proper- 
ties should be enjoyed by B for her life towards maintenance 
and after her by C, and B enjoyed them till her death "and te- 
livered possession of the properties to C, ina suit in ejectment 
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and specific performance by a purchaser from C aginst the 
original grantors er 

Held, that by virtue of the doctrine of part performance ` 
the absence of a registered instrument did not invalidate the 
title of C. 46 Mad. 919 (F. B.) followed, 


S. Ranganadha Atyar for Appellant. 
B. Somayya and E. Krishnamurthi for Respondent. 
C. A. S. 


2 4 





Devadoss, J. | E 

; Cr. R.C. No. 606 of 1924. 
6th February, 1925. 

Practice—Conviction by a Bench of Magistrates on the ground 
that defence version opposed to natural course of things—Conuic- 
Hon whether sustainable. 

The judgment of a Bench of Magistrates which runs thus :— 
“The defence version is disbelieved as opposed to the natural 
course of things ” is improper as containing no indication that 
the Bench accepted the prosecution case and no proper reasons 
for the conviction such as the law insists upon. 

Ch. Raghava Rao for Accused. 

J. C. Adam, Public Prosecutor, for the Crown, 

C, A. S. 


Odgers, J. i 
S. A. No, 518 of 1922. 
Lith February, 1925. 

Practice—Statement as to an admission made by a pleader 
in the judgment of the lower Court—Whether statement can be 
challenged in appeal from the deciston—Mode of challenge. 

A statement iw the judgment of the lower Court as to an 
admission having been made by the pleader ought not as a rule 
to be permitted to be challenged in appeal, the proper course 
for the aggrieved party in such a case being to have applied for 
rectification or review to the lower Court itself. 6 L.W. 437 
(P. C.) ; 66 I, C. 433 ;3 M. L. T. 212 relied upon. ' 


B. Somayya for Appellant. | 
"Che Raghava Rao and A. Sanda am Aiyar for Respondent, 
C, A.S. | 
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Odgers, J: l 
7 S. A. No. 394 of 1922, 
12th February, 1925. 


Practice—Ownership set up and disproved—Whether a claim 
on the ground of easement may be granted—Presumplion of a 
lost grant—Whether can be founded on a user of water for eighteen 
years. 

Evidence in support of a claim of ownership which has 
been negatived cannot be founded upon to sustain a case of 
easement not set up in the pleadings, 


Quaere, whether proved user of a right of water for 18 years 
is sufficient to found a presumption of lost grant of an 
easement. 16 Bom. 592; S.A. No. 266 of 1921 followed. 
4 Cal. 699 (P. C.) distinguished. 


Ch. Raghava Rao for Appellant. 
P. Somasundaram for Respondent. 
CL AS. 


- 


Madhavan Natr, J. 
C. M.S. A. No. 37 of 1923. 


17th February, 1925. 

Civil Procedure Code, Ss. 47 and 73—Partition suit—Decree 

for payment of money to two persons—Transfer at the instance of 

one of them to another Court for execution—Atltachment and sale 

—Application for rateable distribution—Ilf lies—Second appeal— 
Maintasnabiltty. 

In a partition suit the District Munsif of Tiruvalur direct- 
ed the first defendant to pay a sum of money to the plaintiff 
and an equal sum to second defendant. At the instance of the 
plaintiff the decree was transferred to the Negapatam Court for 
execution. The properties of the first defendant were attached 
and sold and then the second defendant applied to the same; 
Court for execution and rateable distribution of tite sale pro- 
ceeds. Held, in the absence cf an order for transmission of the 
decree from the Tiruvalur Court to Negapatam af the. instance 
of the second defendant he could not apply for execution or 
for rateable distribution ; keld also (overruling a preliminary 
objection that no second appeal lay) that a question arising 
between parties to_a suit claiming rateable distribution- is one 
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relating to the ezecution of the decree within the meaning of 
S. 47. Case-law discussed. ' 
M. Subbaraya Aivar for Appellant. 
K. V. Krishnaswami Aiyar for Respondent. 
TeS V: i ° 


? 





Devadoss, J. 
C. R. P. No. 644 of 1924, 
17th February, 1925. 
Civil Procedure Code, O. 6, R. 17— Surt by minor to'set aside 
guardian's alienation—Sale deed in fraud of registration law— 
Amendment of plaint by adding allegation. 


A person within three years of attaining majority sued to 
set aside an alienation of family properties made by his mother 
as guardian on the ground of absence of necessity, etc. Later, 
he applied to have the plaint amended by alleging in addition 
that the sale deed executed by his mother was void as being in 
fraud of the Indian Registration Act, since it included therein 
properties not belonging to the family merely to give jurisdic- 
tion to the particular Sub-Registrar who registered the docu- 
ment. Held, it was a fit case for amendment. 


P., V. Krishnaswami Aiyar for Petitioner. 
K. S. Sankara Atyar for Respondent. 
TSV; 





Devadoss, J. } 
f C. R. P. No. 190 of 1923. 
20th February, 1925, 

Arbityation—Award—Personal knowledge of arbitrator. if 
can be imporled—E ffect of. 

When matters*in dispute are referred to arbitration, unless 
the parties by the terms of the reference agree that the 
arbitrator pouldedecide the matter with reference to matters 
which are within his own knowledge, he cannot import his 
personal knowledge in deciding the disputes. 42 All. 185 
followed. 

5. Ramaswami:Aiyar for Petitioner, 


° T.L. Venkatrama Aiyar for Respondent. 
TS V; 
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, Odgers, J. 
. ! S. A. Nos. 1563 and 1564 of 1923... 
19th Febrgary, 1925. 
Partitipn—Earlier suit for certain items of family property 
against one set of alienees—Later suit for omitted item against 
e another set of alienees— Whether later suit barred by O. 2, R. 2 
of the Civil Procedure Code—Estoppel—Landlord and tenani— 
Section 116, Evidence Act—Co-sharers—Ejectment. 

Where A brought an earlier suit for partition against his 
brother and certain alienees and 'instituted a later suit for 
partition of an omitted item against another set of alienees and 
tenants who were not parties to the earlier suit, on objection 
being taken that the later suit was barred by O. 2, R. 2 of the 
Civil Procedure Code 

Held, (1) that the later suit was not barred under O, 2, 
R. 2 as it was against another set of defendants who were not 
parties to the earlier suit. 25 M. 736; (1912) M. W. N. 728; 
40 Bom. 367 and Caspersz on Estoppel, S. 658 relied upon ; 

(2) that no co-sharer is competent to suein ejectment 
against a trespasser without the co-sharers joining as plaintiffs. 
39 Mad. 501; 75 I. C. 112 followed ; 

(3) that Sec. 116 of the Evidence Act lays down a rule of 
estoppel well established by English cases that a tenant must 
surrender possession to the landlord before he can set up an 
adverse title against him. 37 All. 557 (P. C.) applied. 

N. Chandrasekhara Aiyar for Appellants. 

B. Somayya and E, Krishnamurthi for Respondents. 

C. A.S. 


The Chief Justice and 
Krishnan, J. A. S. Na. 264 of 1921. 
24th February, 1925. 

Specific Relief Act, S. 18 (d)—Hindh family—Ancestral 
property—Agreement by father to sell—How far enforceable 
against subsequently adopted son—Vendee—Righis, of—Refurtl 
of money—Lien on father’s share. i 

An agreement to sell entered into bya Hindu father in 
respect of ancestral property is not specifically enforceable 
against a subsequently adopted son, so far as his half share is 
concerned, but can be enforced against the half share òfethe 
father. 20 Mad. 354 followed. 

NRC 
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If, however, the purchaser does not claim specific pérform- 
ance in respect of the ‘father’s half share, he ss entitled to a 
refund of the purchase money paid together with inttrest, costs 
and compensation and has a lien on the father’s share for the 
amounts due. S 

T.S. Ramaswami Aiyar and V. Sundaram ` Aiyar 'tor” 
Appellants. ' 

S. Varadachariar and S. Panchapakesa Aiyar for Respond- 
ents. ; 

T. S. V. i S 


rey 


Odgers, J. 
24th February, 1925. e 


Contract Act, S. 69—Applicability—Joint pattadars—Mori- 
£agee from one selling aside sale for arrears of rent—I} obtains 
charge. 


S. A. No. 459 of 1922, 


_ A joint holding was sold for arrears of rent which had 
accrued and a mortgagee from one of the joint pattadars got 
the sale set aside by paying the money due. He then sued all 
the pattadars and the mortgagees from the other pattadars for 
the amounts he paid and claimed a charge on the holding for 
the same. ` Held, he was notin the position of a registered 
pattadar and -hence not bound to pay the rent and S. 69 of the 
Contract Act would not apply to the case or give him a charge. 
39 Mad. 795; 11 C. W: N. 403; 30 Mad. 35 ; 33 Mad. 41, 
followed. His remedy may be by a suit for contribution: ` 

G. Lakshmanna and A. Satyanarayana for Appellant. 


P. Somasundaram for Respondent. a 
e t 


T. S. V. n 


e ; e yaa tat 
`i 


_ Spencer and oS 
© .,Ramesam, J Je A. S. No. 176 of 1922, 
24th February, 1925. ae 

; ` Morigage—Subrogation—Morigage by Hindu father—Debt 
binding—Subsequént partition between father and son——Debi 
payable by father—Fresh mortgage by father—Portion of consi- 
derationdo pay off prior morigage—Suit by: subsequent ‘mori-' 
gagee—Liability of son —Morigage if kept alive ‘for any purpose. 
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A*Hiridu father for himself and as. guardian-of his minor 
son executed a- mortgage of ‘some properties for a necessary 
purpose. €ubseqiently a-partition was entered .into between 
father and gon and.it was agreed that the mortgage- debt was 
payable by the father. The father then created another mort- 
° gage over the property, a portion of the consideration being to 
discharge the prior mortgage. ina suit brought on this subse- 
quent mortgage the son was also sought to be made liable on 
the ground that the 2nd mortgagee was subrogated to the rights 
of the prior mortgagee and the son was liable to the extent that 
mortgage was binding on him. Held, following 9 Cal: 961 
(P. C.) and 10 Cal. 1035 (P. C.) the prior mortgage having 
been discharged by payment, the presumption was that it had 
been extinguished and could not be ae alive for any purpose. 
39 M. L. J. 445 distinguished. 


The decisions in 9 Cal. 961 and 10 ci 1035 are not in 
any way inconsistent with each other. ` = 


K. Rajah Aiyar for Appellant. 


T. R. Ramachandra Atyar, 3. SAGA Atyangar. and 
S. Jagadisa Aiyar for Respondents. 


de De Ne 


——— — 


Odgers, J. 


l 


S. A. No. 286 of 1922. 
24th February, 1925. 


Civil Procedure Code, S. 47 and O. 21, Rr. 95, 97, 103— 
Scope of mortgagee purchaser—Application Set delivery of Pos. 
session—Party referred to suit-—Right of party—Appeal or suit— 
Remedies not concurrent—Investigation necessary under R. 97. 


Atasale held in pursuance ofa mortgage decree, the 
mortgagee himself purchased the property. Thereafter in exe- 
cution of a money decree another person purchased the same 
property and got into possession. The mertgagge purchastr 
then applied under O. 21, R. 95 and the Court passed an order” 
referring him toa suit, obviously thinking it was a petition 
under O. 21, R. 97. Hedid not appeal against the order but 
filed a suit as provided by O. 21, R. 103. Held, the prior order 
was one under R. 95 and as S, 47, C. P. Code, appliéd his 
` remedy was by way of appeal and not by way of suit. 
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The remedies provided by S. 47 and O. 21, R. 103 åre not 
concurrent, and where S. 47 applies a suit is barred. 29 M.L.J. 
629 ; 39 M. L. J. 603 ; 52 I. C. 928; 43 Mad. 699 ferred to. 


An order under R. 97 should not be passed ‘without in- 
vestigation. 34 Cal. 491;411.C.640;14 C. W. N. 346 | 
followed. í 


4. Krishnaswami Aiyar and B. Somayya for Appellants. 


K. V. Krishnaseami Aiyar and K. V. Sesha Aiyangar for 
Respondents. 


T. S. V. 





Phillips, J. 7} 
Í S. 4. No. 1329 of 1923, 
26th February, 1925. 

Madras Estates Land Act, S. 56—Suit for acceptance of patta 
—Dry and garden lands—Term in patta that tenant to pay 
higher rate if he used landlord’s water for dry lands—Rate levi- 
able—Dues payable to village officers—If to be included in patta. 


In a suit by a landholder for acceptance of patta, one of 
the terms in the patta was that if the tenant cultivated dry lands 
with the landlord’s water, he should pay 9 tooms for acre. The 
Courts below held that a reasonable rate would be Rs. 6 per 
acre, while the landholder claimed that there was no discretion 
in the Court to fix any rate other than sarasari. Held, the patta 
could contain only a reasonable rate to be levied and not 
Sarasari. 42 Mad. 702 explained. 


The patta should not contain clauses relating to what is 
payable by tenants to village officers, as the latter have a right 
ofidirect recourse against the tenants. 

A. Krishnaswami Aiyar for Appellant. | 

B. Somayya for Respondents. i 

T. S:V; 
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. PRIVY COUNGIL. 





CORAM 4 Lord Shaw, Lord Carson, Sir John Edge and 
Mr. Ameer Ali, 
j L Appeals. 
19th February.—Neki and others v. Chajju Ram and another. 
(Appeal No. 71 of 1924 from Lahore.) 
Plaintiffs (Appellants) here claimed a right of pre-emption 
of the village of Kagsar for Rs. 15,000 (see L. R. 49 L A. 144). 
J. M. Parikh for Appellants. 
Sir G. Lowndes, K. C. and G. D. McNair for Respondents, 
The appeal was dismissed. 





e 


19th February.—Lal Rajendra Narain Singh v. Sunder Bibi, 

(Appeal No. 48 of 1924 from Allahabad.) 

The appeal turned on whether the appellant’s rights in 
certain property (16 villages) attached were protected from 
attachment under S. 60 (n) of the Civil Procedure Code as 
being “a right to future maintenance”. The appellant’s 
interest in the villages was under the terms of a certain com- 
p. omise decree of the 17th April 1915 made in a suit by the 
appellant to eject his brother from these villages and other 
property. The trial Judge on the 15th April 1918, follow- 
ing Ghulab Kunwar v, Bansi Phar, 1. L. R. 15 All. 317, 
dismissed the application for attachment, but his decision was 
reversed by the Appellate Court who held that a “ right to 
future maintenance” meant only a “ bare right,’ and that the 
appellant's interest, on the other hand, was attachable, 

L. de Gruyther, K. C. and E, B. Raikes for Appellant. 

K. V. L. Narasimkam for Respondent 

The appeal was dismissed. 


19th and 20th February.—Gajadhar Mahton v. Ambika Prasad 
Tewart and others. (Appeal No. 17 of 1924 frothAllahabad.) . 


The plaintiff (appellant) here sued to enforce a mortgage 
made the 28th August 1907 by Jai Gobind, Karta of the joint 
family of the defendants; and the defence raised by the son 
and brother of the mortgagor was that there had, been no 
legal necessity for executing the mortgage. The- Subordinate 
Judge of Basti, following’ Sahu Ram Chandra ¥.\ Bkup Singh, 

NRC 
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8 
L. R. 44 I. A. 126, had made a preliminary decree, which was 
reversed by the High Court. , 
L, de Gruyther, K. C. and J. M. Parikh for Appellant. 
The respondents were not, represented. 
Judgment has been reserved. i . 


If. Petitions for Special Leave to Appeal. 


(23rd February.—Ramdeo Baboona v. Bhejraj Baboolal (Allaha- 
bad). l | 
The petitioner (plaintiff) having on the 23rd July 1919 
sued for the recovery of a 2-anna share in the estate of Thakur- 
din deceased upon the death of his widow, Daryai Kunwar, the 
Subordinate Judge of Cawnpore made a decree in his favour, 
which, however, was reversed upon appeal. 
W. Wallach tor Petitioner. 
Petition granted. 


23rd February.—Odeyram Kishenlal v. Phocichand Fatehchand 

(Lahore), 

On the 14th July, 1918, the petitioners sued the respondents 
before the Subordinate Judge, Delhi, for Rs. 62,016, damages 
for breach of a contract dated the 30th November 1916 for the 
sale by the respondents to the petitioners of 100 cases of white 
shirtings. The respondents pleaded, under S, 3y of the Con- 
‘tract Act, cancellation of the contract by the petitioners (buyers) 
‘and acquiescence therein by the sellers (respondents) which 
defence was accepted by both the Courts in India. 

L. de Gruyther, K. C. and W. Wallach for Petitioners, 

The petition was dismissed. 


25th February.—Debi Charan v. The King-Emperor (Oudh), 


The petitioner and his son ( Phulchand) were tried before 
the Additional Sessions Judge, Kheri, and fourassessors for abet- 
fing the muyder of Chedanusa (petitioner’s father) by three other 
“persons on the 18th February 1924. these latter being charged 
‘with the substantive murder, and jointly tried with them. The 
‘assessors unanimously found the petitioner and his son not 
guilty, but the Judge, disagreeing with them, convicted and 
sentgiiced them both to transportation for life under Ss. 302 and 
‘109, Penal Code. The petitioner‘and His son having appealed, 
Wes ae UA ~ . an i see 
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the Crown prayed under S. 439 of the Criminal Procedure 
Code for tnhancement of the sentences from transportation for 
life to death; whereupon 'the Court of the Judicial Commis- 
sioner of Oudh on the 18th September 1924, dismissed the peti- 
* tioner’s appeal, but allowed that of his son, who was acquitted, 

and sentenced the petitioner to death. 

Sir G. Lowndes, K. C. for Petitioner. 

Petition dismissed. 5 

A. de M. 


ees P 
LA 


Phillips, J. 

; C. C.C. A, Nos. 17 and 22 of 1923. 
26th February, 1925, 
. A origage—Suit for rcdemption—Acknowledgment of liability 
by morigagee—Subsisling morigage—Limitation. 

A mortgage was executed in 1852 with a condition that if 
the’mortgage amount is not paid in six years, the mortgagee 
was to become absolute owner and the mortgagee was put in 
possession of the properties, In 1871, the mortgagee executed 
a document in favour of one V, wherein he recited the previous 
mortgage, calculated principal and interest up to date, waived a 
portion and received, the balance. The transferee was put in 
possession of the properties and directed to enjoy them with full 
rights of ownership as per terms of the original mortgage. A 
suit was filed in 1921 for redemption by the successors of the 
original mortgagor, relying on the 1871 document to save the 
bar of limitation. Held, that the document would not amount 
to an acknowledgment of liability of a subsisting mortgage and 
therefore the suit was barred by limitation. 

T. V. Muthukrishna Aiyar and Ts D. Srinivasachari for 
Appellant. 

K. C. Desikachari and K Narasimha Aiyar for Respondents, 


———. ee Oe 


Wallace, J. z : 
C. R, P. Nos. 96L and 962 of 1923. 
27th February, 1925. 


Civil Procedure Code, O. 9, R. 7—Scope TE de- 
clarea ex parte—Appearance at adjourned hearing—Righ}. iad 
go on with defence. i 

Where a defendant is declared ex parle, but at the ee 
ed hearing of the suit he appears, he is entitled to go on there- 
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after with his defence. The only effect of the ‘order: making 
him ew parte is that he is bound by all proceedings between 
that date and the date of his appearance. The cage is not as 
if an ex parte decree is passed against him in which case it will 
have to be set aside. 20 A, L. J. 39 folld.; 39 C. L, J. 279° 
referred to. | 
M. Patanjalt Sastri for Petitioner. 


V. Krishna Mohan, Ch Raghava Rao and P. Baptrajx for 
Respondents. 


T. S. V. 


Wallace, J. 
C. M. S. A. No. 102 of 1923. 
27th February, 1925, 


Limitation Act, Art, 182—Step-in-aid of execution—Decree 
against trustees—Reinoval of trustees by suit—Execution appiica- 


‘tion against old irustees—Bona fides—E ffect of—Reported and 


unreporled rulings—Practice. 


During the pendency of a suit against the trustees of a 
temple, they were removed from office as the result of a suit 
filed by third parties against them. A decree was thereafter 
passed in the former suit against the trust properties. The 
decree-holder applied in execution against the old trustees but 
for want of prosecution it was dismissed. More than three 
years after decree but less than three years from the date of this 
application, the decree-holder applied again to execute the 
decree impleading therein the new trustees of the temple. Held, 
the prior application was one in accordance with law and 
amounted to a step-in-aid of execution. 17 Mad. 76; 20 
Cal. 388 ; 33 Made 6 folld.; C. M. A. No. 185 of 1902; 32 All. 
404 not followed ; 36 All. 482 referred to. 

Where thers isa conflict between an unreported ruling and 
a reported one, the latter must be preferred to the former. 


K. Kuttikrishna Menon for Appellant, 
- T, S. Anantaraman and N. A. Krishna Aiyar for Respond- 
‘ents. ` p oi 
> e 
” TS. V. 
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PRIVY COUNCIL. 


Coram Lord Shaw, Lord Carson, Sir John Edge and 
Mr, Ameer Ali, 
, : i I. Appeals. 
19th February.—Neki and others v. Chajju Ram and another. 
(Appeal No. 71 of 1924 from Lahore.) 
Plaintiffs (Appellants) here claimed a right of pre-emption 
of the village of Kagsar for Rs. 15,000 (see L. R. 49 I. A. 144). 
J. M. Parikh for Appellants. 
Sir G. Lowndes, K. C. and G. D. McNair for Respondents. 
The appeal was dismissed. 





19th February.—Lal Rajendra Narain Singh v. Sunder Bibi. 

(Appeal No. 48 of 192+ from Allahabad.) 

The appeal turned on whether the appellant’s rights in 
certain property (16 villages) attached were protected from 
attachment under S. 60 (n) of the Civil Procedure Code as 
being “a right to future maintenance’. The appellant’s 
interest in the villages was under the terms of a certain com- 
promise decree of the 17th April 1915 made in a suit by the 
appellant to eject his brother from these villages and other 
property. The trial Judge on the 15th April, 1918, follow- 
ing Ghulab Kunwar v. Bansi Dhar, |. L. R. 15 All. 317, 
dismissed the application for attachment, but his decision was 
reversed by the Appellate Court who held that a “right to 
future maintenance” meant only a “ bare right,” and’ that the 
appellant’s interest, on the other hand, was attachable. 

L. de Gruyther, K. C. and E. B. Raikes for Appellant. 

K. V. L. Narasimham for Respondent. 

The appeal was dismissed. 





19th and 20th February.—Gajadhar Mahton v. Ambika Prasad, 
Tewari and others. (Appeal No. 17 of 1922 fromallahabad.) 
The plaintiff (appellant) here sued to enforce a mortgage 
made on the 28th August 1907 by Jai Gobind, Karta of the joint 
family of the defendants ; and the defence raised by the son 
and brother of the mortgagor was that there had been no 
legal necessity for executing the mortgage. The Subordirfate 
Judge of Basti, following Sahu Ram Chandra v. Bhup Singh, 
l NRC 
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L. R. 44 I. A. 126, had made a preliminary decree, which was 
reversed by the High Court. 

L. de Gruyther, K. C. and J. M. Parikh for Appellant 

The respondents were not represented. 

Judgment has been reserved. ` . 





TI. Petitions for Special Leave to Appeal. 
23rd February.—Gayadin Singh v. Dhanpat Singh (Allahabad), 
The petitioner (plaintiff) having on the 23rd July 1919 
sued for the recovery of 2-anna_ share in the estate of Thakur- 
din deceased, upon the death of his widow, Daryai Kunwar, 
the Subordinate Judge of Cawnpore made a decree in his 
favour, which, however, was reversed upon appeal. 


A. Majid for Petitioner. 
Petition dismissed. 


ee e 


23rd February.—Odeyram Kishenlal v. Phoolchand Fatehchand 

(Lahore), 

On the 14th July, 1918, the petitioners sued the respondents 
before the Subordinate Judge, Delhi, for Rs. 62,016, damages 
for breach of a contract dated the 30th November 1916 for the 
sale by the respondents to the petitioners of 100 cases of white 
shirtings. The respondents pleaded, under S. 39 of the Con- 
tract Act, cancellation of the contract by the petitioners (buyers) 
and acquiescence therein by the sellers (respondents) which 
defence was accepted by both the Courts in India, 

L. de Gruyther, K. C. and W. Wallach for Petitioners, 


The petition was dismissed. 


25th February.—Debi Charan v. The King-Emperor (Oudh), 
The petitioner and his son (Phulchand) were tried before 
the Additional Sessions Judge, Kheri, and four assessors for abet- 
ting the mfirder Of Chedanusa (petitioner’s father) by three other 
persons on the 18th February 1924, these latter being charged 
with the substantive murder, and jointly tried withthem. The 
assessors unanimously found the petitioner and his son not 
guilty, but the Judge, disagreeing with them, convicted and 
seitenced them both to transportation for life under Ss. 302 and 
109, Penal Code. The petitioner and his son having appealed, 
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6 
Coram’: Lord Shaw, Lord Carson, Sir John Edge and 
Mr. Ameer Ali. | 


e — ~m 


I. Appeals. 
20th February. —Ankineedu Prasada v. Renduchintala Subbayya 
and others. (Appeal No. 60 of 1923 from Madras.) 


The question here was whether the lards from which the 
appellant sought to eject the respondents were Kamatan or 
home-farm lands, the Courts in India having held that they 
were not. 

L. de Gruyther, K. C. and K. V. L. Narasimham for Appel- 
lant. 

The respondents were not represented. 

The appeal was dismissed. 


23rd February.—Forbes v. Ralli and others. (Appeal No. 5 of 

1924 from Patna). 

The question for determination in this appeal is whether 
the respondents are entitled to hold certain leasehold property 
at Sultanpur as permanent tenants, or merely as yearly tenants 
subject to notice to quit from the appellant as executor of the 
will of A. J. Forbes deceased. 

L. de Gruyther, K. C. and K. Brown for Appellant. 

Sir John Simon, K.C., A. M. Dunne, K. C., and S. Hyam for 
Respondents. 

The appeal is proceeding. 





—_—_—_—_—_—_ 


25th February.—Begu and others v. The King-Emperor. (Appeal 

No. 151 of 1924 from Lahore.) ° 

Coram: Lord Haldane, Lord Dunedin and Sir John Edge. 

Of the five appellants, Bakhu and Walia were convicted of 
murder under S. 302, Penal Code, and sentenced to death 
Begu, Raja and Hamid were convicted under S, 201 of tHe 
Code of causing evidence of the commission of the murder to ' 
disappear with the intention of screening the offenders from 
legal punishment, and sentenced to 7 years’ rigorous imprison- 
ment, The prisoners, who had been all charged under S. 302 
with the murder of Baksh at Tibbi Hamid Sahu on the $5th-d6th 
June, 1923, had been jointly tried in December, 1923, before the 
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Sessions Judge of Montgomery and three assessors. This trial 
was impugned as illegal because (1) the Sessions Judge had, in 
breach of S. 309, Criminal Procedure Code, tailed to take the 
opinion of the assessors as to the liability of the accused under 
S. 201 of the Penal Code, under which no charge had been 
framed ; (2) Begu, Raja and Hamid had not been charged with 
any offence under S. 201, Penal Code, and this vitiated the 
convictions under that section, as well as the joint trial. The 
High Court at Lahore had, on the 8th April, 1924, affirmed the 
convictions and sentences. 

W. Wallach for Appellants. 

A. M. Dunne, K. C. and K. Brown for Respondent. 


The appeal was dismissed. 


II. Petitions for Special Leave to Appeal. 


23rd February.—Ramdeo Baboona v. Bhejraj Baboolal (Allaha- . 
bad). 

The petitioner sued for Rs. 1,04,287-15-6 damages for 
breach of contract to return 150 bales of markin, which the 
respondent in September, 1917, had borrowed from the peti- 
tioner for a year in order. to complete his contract with another 
dealer. Both the Subordinate Judge of Cawnpore and the High 
Court had dismissed the claim. 

W. Wallach for Petitioner, 

Leave granted. 
23rd February.—4dappa and others v. Gundappa B. Desai and 

another. 

Judgment has been delivered dismissing the appeal. 


2nd March.—Palaniappa Chettiar v. Kathiresan Chettiar. 
Judgment has been delivered allowing this appeal. 
A. de M. ° 
ji ° : HIGH COURT. 
Srinivasa Aiyangar, J. 
C. S. No. 757 of 1922, 
17th February, 1925, 
Indian Contract Act, S. 23—Contract forbidden by .law— 
Pubtic policy—-Agreement of parinership in British India for 
arrack business to be carried on in Mysore State—Suit jor accounts 
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of the parinership—Illegality—Jurisdiction of British Courts to 
try suit—Lay applicable to the case. 

In a suit by the plaintiff against the defendant for accounts 
of partnership in arrack business carried on in Mysore Pro- 
vince, but the partnership agreement for which was executed 
in Madras, 

Held, 1. Partnership between a licensee and anon- 
licensee is not forbidden by law ; 

2. The lex loci solutionis is the law of Mysore which is 
applicable to the facts of the case. British Courts have juris- 
diction to try the suit though the law of Mysore will apply ; 

3. Sucha partnership is not opposed to public policy 
of British India, It all depends on the facts of the case as to 
whether the licensee partner has transferred or sub-leased his 
right to vend to the non-licensee partner. 35 Mad. 528 and 
38 M. L. J. 123 dissented from. 

K. Krishnaswami Atyangar for Plaintiff. 

N. Rajagopalan, Counsel, instructed by P. V. Sudarsana 
Raju for Defendant. 

T. S. Rajagopala Atyar for Defendants 2 and 3 who did 
not contest. 

C. A.S. —-— 

Odgers, J. 
S. A. No. 459 of 1922. 
24th February, 1925, 

Co-owner—M ortgagee of the share of one of several co-owners 
of a raiyati holding—Payment of the entire rent on holding by 
the mortgagee to Zamindar—Whether mortgagee gets a charge on 
the shares of other co-owners. 

Where a mortgage from one of out of three divided co- 
owners of a raiyati holding pays the reft on the holding to the 
Zamindar, he does not acquire a charge over,the shares of the 
other co-owners of the raiyati holding. 

V. Viyyanna for G. Latshmanna for Appellants. 

P. Somasundaram and P. Salyanarayana for Re$pondents, 

C. A. S. — 


Kumaraswami Sastri 
and Krishnan, JJ. A. S. No. 324 of 1923. 
Sth March, 1925. 
Hindu Law—Joint family—Dedication of self-acguired pro- 
perties by a Hindu father to a charity appointing his sons as 
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trustees hereditarily—Death of one of the sons without issue—O fice 
of trusteeship survives to the other son—Devise by father of self- 
acquired property to his sons—Sons take as joint family property. 


Where a father having self-acquired properties dedicated a 
material part of the same for charity and appointed his two 
sons as trustees hereditarily, held, that the two sons took a joint 
estate in the office of the trusteeship and on the death of one of > 
them, the widow would not be entitled to be a co-trustee with 
the other brother. 

The presumption in such cases as in the case of A devise 
of self-acquired properties to his sons is that they take as mem- 
bers of a joint family. 

T. M. Krishnaswami Avyar for,Appellant. 

A. Krishnaswami Aiyar for Respondent. 

C. A. S. 


Venkatasubba Rao i 
Madhavan Nair, JJ. C. M. A. No. 71 of 1925. 
10th March, 1925. 

Decree—Execution—Decree against a trustee payable out of the 
income and assets of the trust—Plea by trustee in execution that 
certain incomes are earmarked for specific purposes—Plea whether 
open in execution, 


Where a creditor advanced moneys to the trustee of a kat- 
talai in a temple and obtained a decree directing the payment 
of the amount from out of the income and the assets of the kat- 
talai, -it1s not open to the trustee of the kattalai to plead in 
execution of the decree fhat certain portions of the income were 
earmarked for certain specific purposes in the temple and are 
consequently not liable for the decree. 

It is not open to a judgment-debtor to go behind the decree 
or to questton itf correctness to any extent in execution of the 
decree. 43 M. 675, 44 C. 627, 16 L, W. 314 followed. 

K. Bhashyam Atyangar and S. Panchapakesa Sastri for 
Appellant. 

o °C. eA. Seshagiri Sastri for K. S. Jayarama Atyar for Res- 
pondent. 

Cc. A. S. 


67 


Phillips, J. 
: ! C. C. C. A. No. 1 of 1924, 
10th Maréh, 1925. 


Transfen of Property Act, S. 106—Lease for tapping toddy— 
If a manufacturing lease—Notice to quit. 

A lease for tapping toddy is not a manufacturing lease 
under S. 106, Transfer of Property Act, and does not 
require six months’ notice to quit. Notice giving time for a 
month and a half was held good in this case. i 

- K. P. Ramakrishna Aiyar for Appellant. 

K. V. Ramachandra Aiyar for Respondent. 


T. S. Vi wA ie 


Wallace, J. 

` } C. M. S. A. No. 59 of 1923. 
12th March, 1925. 

Civil Procedure Code, S. 48—Decree for possession of a motety 
of a house and execution of a sale deed for the same by the judg- 
meni-deblor—Decree not a conditional one on the execution of sale 
deed—Execution of decree for possession after 12 years of the 
decree bul within 12 years of the execution of the sale deed— 
Application for execution, barred. 

Where a decree dated 7th December, 1907 directed delivery 
of possession to the decree-holder of a half share of a certain 
house owned by the judgment-debtor and further directed the 
execution within one month from the passing of the decree of a 
sale deed in regard to the said half share, and the sale deed was 
executed on bth May, 1915, held, that the execution petiton filed 
on 31st January, 1921, for delivery of possession was barred by 
limitation under S. 48 of the C.P. Code as delivery of possession 
was not in any sense conditional upon the execution of the sale 
deed and as the decree-holder could apply for delivery of pos- 
session immediately after the passing of the decree. Limitation 
would not therefore run from 6th May, 1915. 

V. Govindarajachari for Appellant. 

C. A. S. Ż 


Odgers, J. ) 
S. A. No. 453 of 1922. 
13th March, 1925. f 
Appellate Court—Powers of—Remand-—Construction put on 
document before remand—lIf binding after remand Service 
granis—When resumable. j 
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An Appellate Court is not precluded from adopting a con- 
struction of document different from that of' the remanding 
Judge, where the remand was not one under O. 41, R. 23. 

When the trial Court had decreed the suit and fhe Appellate 
Court altered the nature of the suit as one based ona different 
cause of action and remanded the case after framing fresh issues, 
held it was not a disposal on a preliminary point and the 
remand order was not therefore appealable under O. 43. 
10 L. W.°389 followed. 


Where there is a grant burdened with service, the grant 
is not resumable in the absence of a finding as to wilful 
default. (1911) 2 M. W. N, 406 referred to. 


` A. Krishnaswamt Aiyar and K. Balasubramani Aiyar for 
Appellant. 
K. V. Krishnaswami Aiyar and V. Sundaram Aiyar for 
Respondent. l 
T. S. V: 


i pi 


The C. J., Krishnan | 
and Odgers, JJ. Ref. C. No. 4 of 1924. 
18th March, 1925, 

Husband and wife—Suit for dissolution of marriage— 
Adultery—Inquiry as to paternity of child born to the wife during 
her stay with co-respondent, foreign to the nature of the proceed- 
ings. 

In a suit by the husband for the dissolution of marriage 
on the ground of the wife’s adultery with the co-respondent 
with whom she went to live after the alleged adultery, an 
enquiry into the paternity of the child born to the wife during 
her stay with the co-respondent is foreign to the enquiry and 
the plaintiff need not prove that the co-respondent is the father 
of that child. The only proof that is required to be given hy 
the plaintiff in such cases is about the adultery committed and 


nothing more. 


K. V. WAA for Plaintiff-Petitioner. 
C. A. S. 
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2 PRIVY COUNCIL. 


I. Petitions for Special Leave to Appeal. 

Coram": Lord Haldane, Lord Dunedin and Lord Darling. 
6th Mareh.—Thakur Bhugwan Singh v. Khedu Singh and 

another (Central Provinces). 

The petitioner had brought a suit before the Subordinate 
Judge, Bilaspur, against the respondents for exclusive .posses- 
sion of a certain protected Status thakedari village as the certifi- 
cated holder (Khatedar) thereof, and of a house as an appanage 
to the village. The trial Court and the District Court had given 
him exclusive possession of the village under S. 109 of the 
Central Provinces Land Revenue Act of 1917, but these Courts 
differed as to whether the house was an appanage to-the village, 
the District Court holding that it was. The Court of the Judi- 
cial Commissioner modified the decree to one of joint posses- 
sion, holding that to be all to which S. 109 entitled the peti- 
tioner. On application in India for special leave to appeal, it 
was held that though the value of the subject-matter may have 
been Rs. 10,000, yet as the petitioner had valued it in his plaint 
for Court-fees at Rs. 4,550, special leave must be refused. 

E. B. Raikes for petitioner. 

Petition granted, 


6th March.—Yenuga Kamaraju and others v. Venkalanka Subba- 
yamma (Madras). 

The petitioners’ suit for a declaration of their title as near- 
est reversioners to the property of Y. Timmanna, deceased, was 
decreed by the Subordinate Judge, Cocanada, but dismissed 
by the High Court, Madras, who however granted them special 
leave to appeal. Later, owing to the efirst petitioner being an 
undischarged bankrupt, and the 2nd and 3rd petitioners fling 
their insolvency petition and not furnishing security for the 
costs of the appeal, the special leave was cancelled. 

W. Wallach for Petitioners. . 3 : 

K. V. L. Narasimham for Respondent. 

Petition dismissed. 
6th March.—Udoychand Panalal v. P.E. Guzdar & Co. (Bengal). 

A similar question to that raised in the above petition of 
Thakur Bhugwan Singh as to the value of the subject-matter of 

NRC 


70 


the suit and its valuation by the plaintiff at less than the 
Rs, 10,000 required by S. 110 of the Civil Procedure Code, 1908, 
arose in this petition. 

L. de Gruyther, K. C. and Parikh for Petitionef?. 

Sir G. Lowndes, K. C. and E. B. Raikes for Respondent, 

Judgment was reserved. 


CORAM : Lord Shaw, Lord Blanesburgh, Sir John Edge and 
Mr. Ameer Ali. 


6th March.—Haveli Shah and another v. Charandas and others 

(Baluchistan); 

The petitioners’ father, being partner with the first and 
second respondents in a contract for military transport on the 
Harnai—Fort Sandeman Lines, paid them certain sums against 
their receipt. The question now is whether this receipt was in 
full and final settlement of the profits due to them, as contend- 
ed by the petitioner, or whether the respondents are further 
entitled to a share in (a)a sum of Rs. 1,90,000, donkey-drivers' 
wages subsequently paid by Goverament: (6) Rs. 3,76,351, 
excess income-tax refunded by Goverment which further 
share both the District Judge, Quetta, and the Court of the 
Judicial Commissioner, Baluchistan, has accorded them. 

Sir G. Lowndes and A. Majid for Petitioners. 

Petition granted, 


I. Appeal. 

CORAM : Lord Shaw, Lord Blanesburgh, Sir John Edge and 
Mr. Ameer Ali. 

7th and 10th March.—Mir Subhan Aliv, Imami Begum and 
others (Central Provinces Consolidated Appeals No. 102 of 
1923). 

The points in dispute here are (i) whether the beneficial 
interest in certain inam or jaghir lands, granted to a common 
ancestor of the parties and continued by the British Govern- 
ment in 1866 to the person who then held it and his male heirs 
in perpetuity, passes to all the heirs of the first holder accord- 
ing to Shiah Mahomedan Law, or is confined to his male heirs: 
(ii) the effect of a finding of the Judicial Commissioner’s Court 
in Spit. No. 137 of 1904 that the entry in the Inam Certificate 
refulated the duration of the grant, but not the enjoyment of it 
as between the heirs of the grantee, and that the inheritance 
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devolved under the ordinary Shiah Law of Inheritance by which 
the family was governed. 
L, de Gruyther, K. C. and J. M. Parikh for Appellant. 
Sir G. Lowndes, K. C, and E. B. Raikes for Respondents, 
Judgment reserved, 


A, de M, 


HIGH COURT. 
Odgers, J. 
S. A. No. 358 of 1922. 
3rd March, 1925. 
Mahomedan Law—Co-sharers—Suit for partition—Agree- 
ment after decree to conlinue jomi—if reguires registration — 
Failure to execute decree—E ffect of. 


One of the heirs of a deceased Mahomedan sued the other 
heirs for his share of the estate and obtained a decree for 
partition. Subsequently he entered into an agreement with the 
other sharers to remain joint, but it was not in writing and hence 
not registered. Held, the agreement did not require writing or 
registration and was binding on the parties. The decree-holder’s 
rights will not be affected by the fact that be did not execute 
his decreé, but allowed it to be barred by time. 

C.V. Anantakrishna Atyar for Appellant. 

K. V. Krishnaswami diyar (for the Advocate-General) and 
D. A. Krishna Variar for Respondent. 

TnS: V, 


Spencer and 
Ramesam, JJ. ' O. S. A. No. 87 of 1924, 
6th March, 1925. 
Presidency Towns Insolvency Aci, "S. 11 (d)—“Carrying on 
busines” — What constilutes—Trading firny—Continuance till 
debts are paid, 


In a suit for dissolution of a family trading firm, a Receiver 
was appointed and he took possession. More thal one year 
afterwards, a creditor applied to have the firm adjudicated 
insolvent. It was pleaded in defence that the firm did not 
carry on business within one year prior to the presentation of 
the partition and hence the jurisdiction of the Court was barred 
under S. 11 (d). Held, both under the English and Indian Laws, 
“carrying on business” must be deemed to continue so-long as 
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debts remained unpaid even if no trade was actually carried on. 
The intervention of the Receiver and his management of the 
estate would not affect the question. Case-law discussed. 

T. R. Ramachandra Atyar and S, Srinivasa Alyar for Ap- 


pellant. 5 
` Nugent Grant instructed by Grant and Greatorex for Res- 
pondents. 
‘Te Ss, Ve ——— 


Venkatasubba Rao and 
Madhavan Nair, J]. L. P. A. No. 58 of 1924. 
12th March, 1925. 

Limitation Act, Art. 120—Suit by Official Receiver under 
S. 53, T. P. Act—Limitation when begins to run —Election or 
knowledge. 

In a suit under S. 53, T. P. Act, by a Receiver in insolvency 
to set aside a transfer as being in fraud of creditors, the trans- 
feree pleaded that the alienation was more than 6 years old 
and hence the suit was barred. Held, the suit was governed by 
Art. 120 of the Limitation Act, but that the date of alienation 
was not necessarily the time from which limitation began to run. 

Per Venkatasubba Rao, J].—The right to avoid the transfer 
was one open to any creditor, and hence time began to run 
only from the date on which he elects to avoid it. 

Per Madhavan Nair, J.—Time would run from the date 
when the creditor had knowledge of the circumstances under 
which the alienation was made and which entitled him to seek 
to set it aside. 

B. Jagannath Das for V. Suryanarayana for Appellant, 

N. Rama Rao for Respondent. 


TSV. = 


Kuimaraswami ° 
Sastri, J. ! C. R. P. No. 311 of 1924, 
12th March, 1925. 


Madras Local Boards Act, Ss. 56 and 57—Failure to attend 
for three consecutive monihs—No meeting of Board in one 
month—If seat vacated—Matter not reported to the next meeting 
of the Board—E ffect, 

His Lordship referred to a Full Bench the questions 
(1) whether a member of a Taluq Board, who failed to attend 
the anegtings of the Board for three consecutive months vacated 
his seat under S. 56 (h), if there was no meeting held during 
one of the months, and (2) when such omission was not placed 
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e 

before the Board in order that it might decide whether he 
should be restored to his seat, a petition can be put in to the 
District Judge under S. D4: l 

T. R. Ramachandra Aiyar and K. S. Champakesa Aiyangar 
for Petitidners. 

O. Thanikachalam Chetty and S. Panchanatha Mudaliar for 
Respondents. 

T.S. V. 


Venkatasubba Rao and 
Madhavan Nair, JJ. ? L. P. A. No. 63 of 1924. 
12th March, 1925. 

Inam—Unenfranchised service inam — Court uuchon— 
Purchase subject to a mortgage—Subsequent enjranchisemeni—- 
Suit for redemption—Validity of sale—If open to attack—Civil 
Procedure Code, S. 47. 

An unenfranchised service inam was attached, sold in 
execution and purchased by the appellants predecessor-in-title 
subject to a prior usufructuary mortgage executed by the office- 
holder to the respondent. The usual sale certificate was issued 
to the appellant. Subsequently the inam was enfranchised in 
favour of the office-holder and sold by him to the respondent. 
In a suit by the appellant for redemption, held the respondent's 
predecessor-in-title having been a party.to the execution pro- 
ceedings, it was not open to the respondent to raise the plea 
that the sale being of an unenfranchised inam was void. 28 
Bom. 125; 40 All. 680; 34 Cal. 199 followed. 

Per Venkatasubba Rao, J.—A plea which was not open to a 
plaintiff by reason of S. 47, C. P. Code, is not open to him 


simply because he is arrayed as a gefendant. 24 Cal. 355 
dissented from ; 34 Cal. 199 ; 9 C. W. N. 972 followed, 
C. Rama Rao for n. $ 
K. Venkatrania Raju for Respondent. 
T.S. V. — ° e 


Wallace, J. 


12th March, 1925, 


Madras District Municipalities Act — Election pgtikion— 
Powers of Court-—Rejection of votes by returning officer—Validity 
of—I} can be gone into. ° 


l C. R. P. No. 24 of 1925. 
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@ 
In an'election petition under the Madras District Munici- 


palities Act, the Court can go into the question whether the 
decision of the returning officer rejecting or accepjing certain 
doubtful votes was correct or not, as his decision is in no way 
final. i 

A. Krishnaswami Aiyar and B. V. Viswanatha diyar for 
Petitioner. 


T. V. Venkatrama diyar and T. V. Ramanatha diyar for 
Respondent. 
T. S. V. 


Phillips, J. 

? Cr. R.C. No. 223 of 1924. 
13ih March, 1925. 

Criminal Procedure Code, Ss. 488, 489 (2)—Order for main- 
tenance—Subsequent order of Civil Court directing restitution of 
conjugal rights—E ffect of—Lf order ipso facto vacated-—Discretion 
under amended sectton—Bona fides in obtaining decree, 

An order awarding maintenance under S. 488 need not 
necessarily be set aside on account of a subsequent decision of 
a Civil Court decreeing the husband restitution of conjugal ; 
rights. Although under the Code as it stood before the amend- 
ments of 1923, the correct view might be that the order was 
ipso facto vacated by the Civil Court’s decree, under S. 489 as 
amended the Criminal Court has now the discretion to set aside 
or vary the original order. The fact that the decree of the 
Civil Court is not a bona fide one, but Only obtained with 
the intention of getting rid of the order for maintenance Is 
one of the circumstances to be considered by the Magistrate in 
deciding whether the order should be vacated or varied. In 
the exercise of his discretion, he can refuse to set it aside. 

N. A, Krishna Aiyar for Petitioner. 

The Public Prosecutor and S. Muthia Mudaliar for Res- 
pondents. . | 

T.S. V, 
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e 
Phillips and Odgers, JJ. 
S. A. No. 109 of 1922. 
16th March, 1925. 


` 
Adverse possession—Attachment—E ffect of—Symbolical deli- 
very of property when interruptis adverse possession. 


A claim petition against an attachment having been dis- 
missed, the claimant filed a suit under O. 21, R. 63, C. P. Code, 
for getting his title declared. The defence set up was title by 
adverse possession and it was found that on the date of the suit 
the defendant had been in adverse possession for more than 
12 years, but that on the date of attachment he had not been 
in such possession for the requisite period of twelve years. 
Held, the attachment did not arrest the running of time so as to 
prevent the defendant from acquiring title by adverse posses- 
sion. 11M. L. J. 544 followed; 33 M. L. J. 316; 35 Bom. 79 
referred to. The case of attachment under the Criminal Proce- 
dure Code stands on a different footing. 


Per Odgers, J.—Symbolical delivery has the effect of inter- 
rupting adverse possession only if it was effected in proceed- 
ings in which the person who sets up such adverse possession 
was an actual party. 34 M.L.J. 47 (P.C.) followed. 


T. R. Ramachandra Atyar and S. Srinivasa Atyar for 
Appellant. 


S. T. Srinivasagopalachari tor Respondent. 
T. S, V. 


Cr. R. C. No. 98 of 1925. 


Devadoss, J. ' 


27th March, 1925. 


Criminal Procedure Code, S. 488—Mainlenance to wife and 
child—Award of Rs. 300—If ultra vires—“ In the whole ”—Con- 
struction of—Alimony granted by an English Couri—lIf bars | 
jurisdiction of Court under the section. ° . 


An order passed by a magistrate under S. 488, Criminal 
Procedure Code, awarding Rs. 300 as monthly maintenance to 
a wife and her two children as against the husband is not ultra 
vires. The English statutes relating to maintenance haves no 
bearing on the section. The expressions “ wife or such child” 
and “in the whole” construed. ° 
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The ezistence of an order for alimony passed by an English 
Court does not oust the jurisdiction of a magistrate under 
S. 488 of the Code. 

Vere Mockeit for Petitioner. 

The Public Prosecutor and E. L. Thornton for Respondents. 

T. S. V. 


Odgers, J. 
; S., A. No. 1080 of 1922. 
27th March, 1925, 
Easement—Prescription—If can be acquired by fluctuating 
body— Rule and exception—Customary easemeni—Plea of— 
Requisites. 


A fluctuating body of persons cannot acquire a right of 
easement by prescription ; but one recognised exception to this 
rule is that the inhabitants of a particular locality could so 
acquire it. 

Where in an appeal, a finding of easement arrived at by the 
lower Courts on the basis of a right acquired by prescription was 
untenable, it could not be supported on the basis of customary 
right, A customary right has to be specifically pleaded and the 
several essentials of a valid custom must be clearly established. 

T. R. Ramachandra Aiyar and N. A. Krishna Aiyar for 
Appellant, 

T. Krishna Kurup for Respondents. 

LS V 


Phillips, J 
; S. A. No. 727 of 1922. 
30th March, 1925. 

Civil Procedure Code, O. 32, R. 7—Decree in favour of 
minor—Transfer by guardian-ad-litem—No leave of Court obtain- 
ed—E ffect. 

The guardian-ad-/item of a minor transferred a decree in 
favour of tie mirfor to a third party, but did not obtain the leave 
of Court under O. 32, R. 7. A creditor of the minor who had 
obtained a decree against him, attached the decree in favour of 
the minor and the question arose in proceedings arising out of 
the attachment whether the transfer of the decree by the guard- 
iatt-ad-litem was void in the absence of the Court’s sanction. 
Held, the transfer was not void but only voidable; it was binding 
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oh all ‘parties except the minor and he alone could question it. 
26 Bom. 109; 22 A. L. J. 521; 2 Pat. 538; 62 I, C. 794 folld. 
G. Laksimanna and V. Vtyyanna for Appellants. 
T, Ramachandra Rao for Respondent. 
TISS; 


The Chief Justice, 
Phillips and Kumara- 
swami Sastri, JJ. A. S. No. 70 of 1921, 


31st March, 1925, 


Probate and Administration Act—Hindu will in the mofus- 
sqal—Executor—Vesting of estate—Probate not taken out—Act if 
applies. 

An executor appointed under a will executed by a Hindu 
in the mofussal has, even prior to taking probate of the will, all 
the powers of an executor under the Probate and Administra- 
tion Act. The estate vests in the executor (who accepts office) 
from the date of the testator’s death. Case-law discussed. 

A. Krishnaswami Atyar, A. Satyanarayana and P. Bapiraju 
for Appellants. 

G. Lakshmanna, V.ISuryanarayana and V, Viyyanna for 
Respondents. 


T. S. V. 


—— Wa ———— 


Kumaraswami Sasirt 
and Krishnan, JJ. ' O. S. A. No. 102 of 1923, 
31st March, 1925. 

Contract Act, S. 30-—Sale of goods—Delivery not intended— 
Wagering or gaming transaction. 

The plaintiff sold some bales of Japan yarn to the defend- 
ant who in turn sold them in several lots jo various persons 
from whom the plaintiff ultimately purchased the whole lot. 
No goods were delivered by the plaintiff to the defendant, or by 

the latter to his vendees or by such vendees t the plaintiff, but 
` only delivery orders called pattapaities passed. Moneys too 
were not paid, but only nominal orders to pay called kavla chits. 
In a suit by the plaintiff for recovering the price of goods sold 

and delivered, the defence was that there was no actual delivery 
and that the transaction was a wagering one, The evidence dis- 
closed that under certain circumstances delivery could be called 
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for. Held, reversing the decision in 45 M. L. J. 716, actual deli- 
very was not intended and the transaction was a gaming one. 
The fact that in conceivable contingencies deliver might be 
called for would not convert a gaming transaction into a legal 
one. (1896) A.C. 166 ; (1899) 1 Q.B. 794: 24 Bom.- 227 folld. 

Per Kumaraswamt Sastri, J.—An action for price of goods 
sold and delivered is not maintainable, if no goods were actual- 
ly delivered. Delivery of pattapatties is not tantamount to 
delivery of goods. 

A. Krishnaswamt diyar and T. L. Venkatrama Atyar for 
Appellants. - | 

S. Srintvasa Alyangar and V. C. Gopalaratnam for Res- 
pondent. 

TSN 
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The Chief Justice and 
Krishnan, J. ' A. S. No. 173 of 1923, 

Ist April, 1925. 

Hindu Law—Daughters succeeding to father’s estate—Parti- 
tion—Righis of survivorship extinguished—Death of one—Surren- 
der by the other—Right of surrenderee to impeach alienations by 
deceased daughter. 

Two daughters inheriting their father’s estate partitioned 
it, extinguishing their rights of survivorship. Afterwards one of 
them died leaving her own heirs and the other made a surren- 
der in favour of the next reversioner. The surrenderee sought 
to impeach certain alienations made by the deceased daughter. 
Held, he was not entitled todo it during the lifetime of the 
surviving daughter. 

Quaere : Whether in the above circumstances the surrender 
itself is valid? 39 Mad. 1035; (1914) M. W. N, 735; 41 Mad. 
75; 41 M. L. J. 208 folld.; C. M. A, Nos. 322 and 323 of 1919 
dissented from. 


¿ B, Satyanarayana for Appellants. 


D. Appa Rao, G. Lakshmanna and C. Rama Rao for Res- 
pondenis. Ase 


T. S. V. 
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PRIVY COUNCIL. 


\ I. Appeals. 
10th, 12th & 13th March.—Forbes v. Ralli. (Appeal No. 5 of 
1924— Patna). 


Hearing resumed (from 23rd February), and concluded, 
judgment being reserved. 


12th March.— Mian Ghulam Rasul Khan v. Secretary of State for 
India. (Appeal No. 2 of 1924—Lahore). 


Judgment was delivered, allowing the appeal. 


13th March.—Gajadhar Mahton vw, Ambika Prasad Tewari 
and others. (Appeal No. 17 of 1924—Allahabad). 


Judgment was delivered, dismissing the appeal. 


13th & 16th March.—Harigir K. Gosavi and another v. Ananda 
B. V. B. Gosavi. (Appeal No. 123 of 1922—Central Pro- 
vinces). 
CORAM : Lord Phillimore, Lord Carson, Lord Blanesburgh, 
Sir John Edge and Mr. Ameer Ali. 


The litigation is over the right to possession of certain 
lands in the Izara of Naigaon originally belonging to Ram- 
krishna Bharti, deceased, and after his death disposed of, 
partly by gift, and partly by sale, by his widow, it is alleged by 
the plaintiff-respondent, without legal necessity. 

A. M. Dunne, K. C. and S. Hyam for Appellants. 

Sir G. Lowndes and E. B. Ratkes for Respondent. 


Judgment has been reserved, 
a 


17th & 19th March.—Aguilarv. K. Gangananda Singh and 
others. (Appeal No, 126 of 1922—Patna). 


CORAN : Lord Phillimore, Lord Carson, Sir John Edge and 
Mr. Ameer Ali. 

The respondents having sued for possession of 709 bighas 
of alluvial land as forming part of their Mauza Rahimpur, and 
the appellant claiming it as part of his Mauza Mansi, the Subor- 
dinate Judge of Monghyr had passed a decree for 606 bigRas, 
which was confirmed by the High Court on appeal.. . 
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è 
L. de Gruyther, K. C. and S. Hyam for Appellant. 
K. Brown for Respondents. 
The appeal is proceeding. be YA 





20th & 23rd March.—Aguilar v. K. Gangananda Singh and 
others, 
Hearing resumed and concluded, judgment being reserved. 


23rd & 24th March.—Sevak Jeranchod Bhogilal and others v. 
Dakhore Temple Committee and others. (Appeal No. 95 of 
1923—-Bombay). 


CORAM: Lord Shaw, Lord Carson, Sir John Edge and 
Mr. Asneer Ali. ; 

This appeal arises out of an application by the Committee 
of the Hindu Temple of Shri Ranchodraijiat Dakhorc to the 
District Judge, Ahmedabad, to confirm certain rules framed by 
them and sanctioned by him on the 5th December, 1914, in 
accordance with a scheme relating to the Temple which had 
been prepared by the High Court, Bombay, on the 12th 
September, 1906, and confirmed with slight variations by the 
Privy Council on the ist May, 1912. The High Court had modi- 
fed in appeal on the 11th April, and 22nd September, 1919, 
the rules sanctioned by the District Judge, 

L. de Gruyther, K. C. and J. M. Parikh for Appellants. 

A. M. Dunne, K. C. and W. Wallach for ist Respondent. 

Sir G. Lowndes, K. C. and E. B. Raikes for the 2nd and 


3rd Respondents. - 
Judgment has been reserved. 


24th March.—Hope Prydhomme and Co. v. Hamel and Horley, 
Lid. 


Judgment hasbeen delivered, allowing the appeal. 


‘24th March.—Kiykwood (alias Ma Thein) and another v. Maung 
Sin and another. (Appeal No. 87 of 1924—Lower Burma). 
CORAM : Lord Shaw, Lord Carson, Sir John Edge and 

Mr. Ameer Ali. 

This appeal relates to certain property and mortgages 
standing in the names of U Baw and Po Cho (both deceased) 
and Maung Sin (see the report of Appeal No. 81 of 1923 in 
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Vol. XLVIIL, p. 1 of this Journal), and the questions for deci- 
sion are (i) whether the arbitrators’ award of the 10th June 1910 
was void for certain irregularities ; (ii) whether the appellants 
are barred by limitation from suing to set aside the award ; 
(iii) whether the holding of the Chief Court of Lower Burma 
that certain other parties to the award are not so bound does 
not in effect invalidate the award in toto. 

G. Lawrence, K. C. for Appellants. 

E. B. Ratkes for Respondents. 

The appeal is proceeding. 


II. Petitions for Special Leave to Appeal. 


CORAM : Lord Carson, Sir John Edge and Mr, Ameer Ali, 


24th March.—Thakur Gajraj Singh v. Thakur Beni Madho 
Singh and others (Oudh). 


The petitioner prayed for leave to appeal from the deci- 
sion of the Subordinate Judge, Sitapur, and the Court of the 
Judicial Commissioner, dismissing his action for recovery of 
half the property of his deceased uncle, Mannu Singh, which he 
claimed by virtue of both Hindu Law and family custom. 

Sir G. Lowndes, K. C. and K.V. L. Narasimham for Peti- 
tioner. 


Petition dismissed. 


24th March.—P. C. Venkata Ramanayya Pantulu v. S. A. Subra- 
maniam Chetty (Madras). 


In 1921, the petitioner and Seshagiri Row sued the res- 
pondent for Rs. 7,000 and interest; and the respondent in turn 
sued the petitioner for Rs. 4,927 and interest, and Sesha- 
giri Row for Rs. 3,258 and interest. The actions were consoli- 
dated, and on the 20th October, 1922, Schwahg (the, then) C. J.’ 
gave judgment for the petitioner, but the Court of Appeal 
ordered a new trial against which order the petitioner now 
prayed for special leave to appeal. 


A.M. Dunne, K.C. and K. V. L. Narasimham for Petitioner. 


Petition dismissed. 
A. de M. š 
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HIGH COURT. 


The Chief Justice, 


Krishnan and | 
Odgers, JJ. L. P. A. No. 57 of 194. 


JJ 
18th March, 1925. 


Civil Procedure Code, S. 21— Principle of the section, appli- 
cabslity of—Transference of a local area from the jurisdiction of 
one Court to another—Whether affects pending proceedings. 

Transference of local area from the jurisdiction of one 
Court to that of another under the Madras Civil Courts Act 
does not affect pending proceedings. The principle of S. 21 
of the Civil Procedure Code applies to all proceedings 
whether in continuation of the same suit in a superior Court or 
in a wholly independent suit it being necessary that the objec- 
tion to want of local jurisdiction should be taken at the earlier 
opportunity in the same suit in which there was the want of 
jurisdiction. 

Judgment of Venkatasubba Rao, J. in 47 M. L. J. 448 
affirmed. 

T. M. Krishnaswami Aiyar and K. Sankara Sastri for 
Appellants. 


K. Bhashyam Aiyangar and K. Narasimha Aiyangar for 
Respondents, 


C. A. S. 


Kumaraswami Sastri, ' 
and Krishnan, JJ. O. S. A. No. 111 of 1923. 
23rd March, 1925. 

Morigage—Privale sale by the morigagee of the morigaged 
properties under a power of sale—Absence of prior demand by 
the mortgagee of the mortgage money—Sale for a low price— 
Subsequent suti on fhe personal covenant for balance of morgage 
amount—Whether claim legal—Applicability of the English 
_principles—Sale whether can be set aside. 

A moftgagee under a power of sale in a mortgage deed 
brought the mortgaged properties to sale without notice to the 
mortgagor demanding payment of the mortgage money and 
they were sold for a very low price. Subsequently the mort- 
gagee brought a suit for balance of the mortgage amount with 
interest, held, that the suit must be dismissed. ` 

Held also, that the sale could not be set aside. 
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The principle of English law under which a mortgagee 
who by an improper act of his, will not and cannot return the 
mortgaged property to the mortgagor on redemption is not 
entitled to bring a suit against the mortgagor on the personal 
covenant, is applicable to India as it is based on justice and 
common sense. 

Advocate -General (T. R. Venkatrama Sastri) and K. 
Narasimha Atyar for Appellant. 

K. S. Narayana Atyangar and T. Pattabhirama Atyar 
for Mortgagor. 

Mohanarangam Pillai and Sankara Mudaliar for other 
Respondents. 


C. A. S. 


Philips, J. 
S.A. No. 838 of 1922, 
26th March, 1925. 


Hindu Law—Widow—Reversioner—Last male owner entitled 
io a morigage on certain properties—Suit by widow on the mort- 
gage—Purchase by the widow of the properties in execution for 
less than the mortgage amount—Sale of the properties by widow— 
Suit by reversioner after widow's death to recover the properties 
— Whether reversioner only entitled to a mortgage interest in the 
properties. 

Where the last male owner died entitled to a mortgage on 
certain properties and his widow subsequently brought a suit 
on a mortgage and purchased the mortgage properties in exe- 
cution for less than a mortgage amount and subsequently sold 
the same for purposes not binding on the reversioner, in a suit 
by the reversioner to recover the properties from the purchaser 
on the ground that the sale was not binding on him, it is not 
open to the purchaser to set up that as the last male owner was 
only a mortgagee the reversioner is only enfitled to the mort- 
gage interest in the properties and not to the ownership therein. 

By the suit on a mortgage and the subsequent purchase in 
execution by the widow she held the properties thefmselves for 
a widow’s interest and consequently the reversioner is entitled 
to recover the properties themselves, 

K. Bhashyam Aiyangar and N, Panchanada Mudaliar 
for Appellants. g 

C. A. Seshagiri Sastri for Respondent. aae 

C. A. S. . 
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Phillips and 
Odgers, JJ. S. A. No. 541 of 1922. 
31st March, 1925, 
Service tenures—Purchaser of—Right to minerak—Onus, 


The purchaser of a service tenure filed a suit claiming 
rights to the minerals in the villages forming the estate. The 
Courts below found from the nature of the tenure that it was a 
grant burdened with a condition of service. Held, in order to 
succeed in claiming mineral rights, the onus is on the plaintiff 
to prove that the grant expressly conveyed mineral rights to 
him, 45 Cal. 87 (P. C.) ; 44 Mad. 421 (P. C.) followed. 

A, Krishnaswami: Atyar for Appellant. 

The Government Pleader for Respondent. 

T. S. V. 


The Chief Justice and 
Krishnan, J. ! O.S. A. No. 43 of 1924. 

Ist April, 1925. 

Income-tax Act (XI of 1922), Ss. 27 and 66—Fatlure to 
submit return—Su ficient cause—If a question of law for the 
purpose of S. 66. 

Where an assessce fails to submit a return of his income 
within the time fixed and applies under S. 27 for cancellation 
of the assessment on the ground that he had “ sufficient cause” 
for his not complying with the order, the question whether he 
had “ sufficient cause ” is a;question of law for the purposes of 
S. 66 of the Income-tax Act. i 

Nugent Grani and G. Lakshmanna for Appellant. 


The Government Pleader for Respondent. 
TE: Su: Vi ° 





Venkatasubba Rao and l 
Madhavan Nair, JJ. C. M. A. No, 422 of 1924, 

ist April, 1925, 

Hindu Law—Debis—Joint family properly in the hands of 
sons—lIf liable to meet a decree against father for mesne pro fits— 
Avyavaharika—What is. 

Joint family property in the hands of a son is liable to be 
proceeded against in discharge of a decree for mesne profits 
obtained against the father. There is no illegality or immorality 
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and the debt would notbe “ 'avyavaharika ”. What would 
amount to avyavaharika discussed fully with reference to 
Hindu Law jexts and case-law. The decree constituted a debt 
binding on the sons and was not in the nature of danda or fine. 
K. V. Venkatasubramania Atyar and P. N. Appusami Aiyar 
for Appellant. 
S. Ramaswamt Atyar for Respondent. 


T. S. V. 


Phillips, J. ' 
S. A. No. 1167 of 1922. 
2nd April, 1925. 
Malabar Law—Karnavan—Alienation—Suit by anandravans 
io set aside—If maintainable, 

A karnavan executed a kanom in favour of a junior member 
and then died. The succeeding karnavan took no steps to 
have it set aside. 11 years and three months after the date of the 
kanom two junior members filed a suit for recovering the pro- 
perty. Held, unless the karnavan was disabled from bringing 
a suit, the anandravans could not bring the suit. 20 Mad. 129 
(F. B.); 43 Mad. 393; S. A. No. 959 of 1917 followed ; 
14 Mad. 101 ; 29 M. L. J. 633 distinguished, 


K. P. M. Menon and K. P. Abdulla Kutty for Appellant. 
B. Sitarama Rao and P. Govinda Menon for Respondent. 
T. S. V. 





Phillips and Odgers, J nl 
C. C. C. A. No. 67 of 1922. 
2nd April, 1925, 

Indian Easements Act, S. 15—Acqsisition of easement by 
prescriplion—Right of ownership set up by a person found against 
—Whether he could acqutre by such user, an easement. 

Their Lordships referred to a Full Bench the question 
whether when a person who claimed ownership to a certain 
land and house, but whose title was found against, could acquire 
a right of easement in the land, by long continuous user, for 
the statutory period under S, 15 of the Indian Easements Act, 
whether I. L. R. 38 M. 1 is good law, after (1915) A. C. 599. 

Phillips, J. holding that an easement right can be 
acquired. . 
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Odgers, j. holding contra. ' 


S. Duraiswami Atyar and A. Raghunatha Rao for Appel- 
lants. i 


P. Satyanarayana for Respondent. 
CAS: 





Kumaraswami Sastri ' 
and Krishnan, JJ. 0O. S. A. No. 38 of 1924. 
3rd April, 1925. 

Hindu Law—lJoint family—Bequest to father and sons— 
Nature of estate conferred—Property if necessary for the existence 
of joint family. 

It is not necessary for the existence of a joint Hindu 
family that it should possess any moveable or immoveable 
property. 

A Hindu by his will made a bequest of certain properties 
to his brother X and his sons. At that time X and his sons 
constituted a joint Hindu family. Held, in the absence of 
anything to indicate that the donees were intended to be given 
the property as joint family property, they took only as tenants- 
in-common., 


‘Per Kumaraswami Sastri, J] —The presumption of law laid 
down by the trend of decisions in Madras that a gift by a Hindu 
father to his sons makes the property ancestral in their hands 
does not apply to gifts to strangers who are not in the direct 
line of succession to the donor. The mere fact that the donees 
formed a joint Hindu family did not affect the question. 


Per Krishnan, J.-—If all the donees were members of an 
undivided Hindu famil¥, there was nothing to prevent a bequest 
to them all from operating as creating a joint tenancy. 

Case-law discussed. 


A, Krjshnagwami Aiyar, K. Rajah Aiyar and K, G. Srinivasa 
Atyar for Appellants. i 


K. Krishnamachari and K. M. Bhashyam Aiyangar for 
Respondents. 


„T. S. V. 


-— 
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Venkatasubba Rao and 

Madhavan Nair, JJ. L. P. A. No. 35 of 1924, 
3rd April 1925, 


Limitation Act, Arts. 115, 116—Limited Company—Share- 
holder—Suti for arrears of dividend. 

Their Lordships referred to a Full Bench the question 
whether a suit by a shareholder for arrears of dividend ts 
governed by Art. 115 or 116 as held in 42 Mad. 33 or which 
other article applied to the case 

K. N. Rajagopala Sastri for Appellant. 

P. Satyanarayana Rao for Respondent. 

T. S. V. 


Phillips, J. 
} S. A. No, 1163 of 1922. 
6th April, 1925. 

Limitation Act, Art. 177—Death of respondeni—Time for 
bringing on record legal representative—If six months period cut 
down to three months—Act XXVI of 1920—Effect of. 

Act XXVI of 1920 has not introduced any alteration in 
Art, 177 of the Limitation Act, and the period allowed by law 
to bring on record the legal representative of a deceased res- 
pondent is six months and not three months. 4 Lahore 367 ; 
1925 All. 77 followed ; 1923 Bom, 299; 50 Cal. 549 dissent- 
ed from. 

T. M. Krishnaswami Atyar and A. V. Viswanatha Sastri for 
Appellants. . 

K. Bhashyam Atyangar, V. C. Veeraraghavachariar, M. S. 
Venkatrama Aiyar and P.S. Narayanaswami Atyar for Res- 


pondents. ° 
[But now Act XI of 1923 has made it 90 days.—Rcp.| 
T. S. V. 


Kumaraswami Sastri : j 
and Krishnan, JJ. S. R. No. 5433 of 1925. 
6th April, 1925. 
Civil Procedure Code, O. 41, R. 22—Applicabitlity—Original 
Side Appeals—Memoranaum of cross-oljections—If can be filed, , 
Their Lordships referred to a Full Bench the question 
whether it is competent to a respondent in an Originat Side 
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Appeal to file a memorandum of objections to the decree which 
has been appealed against. 

V. Radhakrishnayya tor Petitioner. i 

G. Krishnaswami Atyar and A, Doraiswami Atyar for Res- 
pondents. i 

TSV, 


Madhavan Nair, J. 
C. M.S. A. No. 3 of 1924, 


| 8th April, 1925. 
Limitation Act, Ss. 14, 19—Suit to declare mortgage not 
binding—Decree declaring it to be binding in part and allowing 
mortgagor to pay the amount and get possesston—-Subsequent suit 
by mortgagee for amount under decree—Recitals in plaini—tIif 
amount to acknowledgmeni— Pendency of mortgagee’s suii— 
Period if can be deducted. 


In a suit by the junior members of a Malabar tarwad to 
have their Karnavan removed and to recover possession of a 
property mortgaged by him after declaring the mortgage not 
binding, the Ccurt declared the mortgage binding only in part 
and further decreed that on depositing that amount in Court, 
the mortgagee was to give possession. Within three years of 
the decree the mortgagee filed a suit ito recover the money 
found due to him under the mortgage and in the plaint stated 
that under the prior decree he had been decreed that amount 
only and claimed the same. In an execution application filed 
_ by the mortgagor to recover possession after depositing the 
amount found due, he claimed that the recitals in the plaint 
filed by the mortgagee amounted to an acknowledgment of 
liability. Held (1) therecitals were mere statements of fact and 
incidental references to the decree and did not fall under S. 19, 
25 Cal. 844 (P.C.); 33 Cal. 1047 (P. C.); 38 Bom. 47; 46 
M. L. J. 1 referred to; 45 Mad. 443 and 17 L. W. 674 followed; 
(2) the time spent in defending the suit fled by the mortgagee 
could not be deducted as the mortgagor could not have got 
therein the relief he claimed inthe execution application. 43 
Cal. 660 (P. C.); 44 M. L. J. 179 distinguished. 

, T.S. Viswanatha Atyar for Appellant. 
“C.V. Anantakrishna Atyar for Respondent, 
P, S. V, 
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. 
Krishnan, J. 
I C. R. P. No. 22 of 1925, 


8th April, 1925. 

Madras Civil Rules of Practice, Appendix A—Schedule of 

process fees--Warrant of arrest — Emergent order—Fee payable— 
Additional fee. 

Under the Madras Civil Rules of Practice, Appendix A, 
Schedule of Process-fees, a fixed fee is payable for every war- 
rant taken out against the judgment-debtor for arrest, attach- 
ment, etc., with an additional fee for the services of the amin 
or process server for each day after the third day beginning 
with the day on which the warrant is issued. Note 2 to the 
Appendix states “ For processes applied for and ordered to be 
executed as emergent, the fee will be the ordinary fee and half 
as much again.” Held, the extra fee provided for by Note Z 
applies equally to the additional fee payable for the services of 
the amın or process server. 

G. Lakshmanna for Petitioner. 

The Government Pleader argued contra. 

TSV: 





Ramesam, J. 
; C, R. P. No. 148 of 1923. 


8ih April, 1925. 

Civil Procedure Code (V of 1908), 0.9, R. 13—Indtan Limi- 
tation Act (IX of 1908), Art. 164—Ex parte decree—A pplication 
lo set aside more ihana year from the date of decree—Iwo sum- 
monses affixed and decree made ex parte—Knowledge of decrec 
within 30 days of application not brought home to the petitioner 
— Knowledge of pendency of sust—lJ su fficient—Aciual 1gnorance 
of dale of hearing though service declaréd sufficient—Whether 
‘sufficient cause for non-appearance—A fixture after tuo aitempts 
—If advisable—Altitude of Courts in dealing with applications to 
set aside ex parte decrees—What should be-—Defence on the merits 
weak—Whether a ground justifying refusal to sæ aside an ex 
parte decree, : 

Where in a suit, two notices were taken out to the two 
defendants and both of them were merely affixed and there was 
no personal service and the second defendant’s properties w@re 
attached before judgment and an ex parie decree was obtained 
against both the defendants in execution of which the Ist 
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defendant was arrested more than a year after the date of the 
decree when he presented an application to have the ex parte 
decree set aside which was rejected by the first Cgurt (District 
Munsif) on the ground that though there was no personal ser- 
vice the 1st defendant must apparently have been aware of the 
decree and its partial adjustment by the 2nd defendant asa 
copy of the mortgage referring to the adjustment was produced 
by the 1st defendant into Court along with his application and 
that the 1st defendant’s defence on the merits was weak and on 
appeal the District Judge confirmed the Munsif’s order on the 
ground that he could not believe that the 1st defendant had no 


knowledge of the suit until more than a year after the decree, 
in revision. 


Held (i) that the Courts below had not correctly appreciat- 
ed the points they had to decide before they could dispose of 
the application to have the ex parte decree set aside ; 
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(ii) that the nature of the defence on the merits was irre- 
levant to the disposal of the application; 


(iii) that in all suits at least three attempts should be made 
before service by affixture is resorted to as is the practice in 
the High Court and that mofussil Courts should in future keep 
this in mind ; 

(iv) that what is required by Art. 164 of the Limitation Act, 
1908, is knowledge of the defendant that a particular decree had 
been passed against him in a particular Court for a particular 
sum and in favour of aparticular person and not merely the 
knowledge that some suit is pending against him. I. L. R. 47 
Bom. 485 followed ; 


(v) that though service by affxture may be good or valid 
service, if, as a matter of fact, the defendant had no knowledge 
of the hearing of the Suit and consequently did not appear, it 
would be “sufficient cause which prevented him from appearing” 
such as would entitle him to have the ex parte decree set aside, 
I, L, R. 29 Mad. 134 followed. (1913) M. W. N. 1028 ; 21 
Mad. 32% and%19; 13 I. C. 127 ; 26 M. L. J. 368; 1 L.W, 351; 
76 I. C. 60; 21 M. L. J. 978 and 42 M. L, J. 422 referred to 
and considered ; 


(vi) that Courts should, as far as possible, enable an ex parte 
defegdant to have his defence heard, if he subsequently turns 
up and applies to be heard. I. L. R. 46 Mad. 60 and 17 L. W. 
627 followed ; and 
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(vii) that the ex parte decree in this case must be set aside 
and the suit must be disposed of on the merits. 

Watrap S. Subramana Aiyar (with him A. S. Srinivasa 
Aiyar) for Petitioner. 


A. C. Shanmuga Nainar for S. Muthia Mudaliar tor Respondent. 
W. 5.5. 


Phillips, J. 


S. A. No. 1493 of 1922, 
9th April, 1925. 


Transfer of Property Act, S. 101—Redeeming prior mortgage 
—Subrogation— Keeping alive—Presumption—IL[ntention—Ques- 
tion of faci. j 


Where a person who purchases property pays of a mort- 
gage already subsisting over the property and claims rights of 
subrogation, Courts will readıly start with a presumption in his 
favour that his intention was to keep the mortgage alive in his 
favour. 10 Cal. 1035 (P.C.) followed. Itis always a question 
of fact in each case to be decided on the evidence whether the 
intention to keep the mortgage alive was present. 9 Cal. 961 
(P. C.); 21 M. L. J. 181; 34 Mad. 119 referred to. 

A. Narasimhacharsar for Appellant. 

K. Kuilikrishna Menon for Respondent. 

Eds Ve 


— 





Phillips, J. 
S. A. No. 1494 of 1922. 
Oth April, 1925. 
Malabar Law—Tarwad—Extinction of—Inherslance to pro- 
berly—Conflicting views regarding. ° 


With regard to the rules of succession to the property of 
an extinct tavazht there is a conflict of judicial opinion ; one 
view is that the properties go by propinquity to the heir of the 
last surviving member ; another view is that the properties go _ 
to the branch which separated off last from the main tarwad; 
while the third view is that propinquity by itself does not de- 
termine succession but a combination of both the above sets of 
factors. His Lordship did not express his own view as to which 
was correct, as on the particular facts of the case the appellant 
was not entitled to succeed whichever view be taken as correct. 
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° 
38 Mad: 48 ; 6 M. H. C. R. 411; 17 Travancore Reports 69; 
21 L. W. 215 referred to. 
K. Kuttikrishna Menon for Appellant. I 
C. V. Anantakrishna Aiyar for Respondent. 
Te V: _ r- 


Srinivasa Atyangar, J. 
C. R. P. No. 426 of 1923, 


14th April, 1925, 
Civil Procedure Code, O. 20, R. 4 (1)—Judginent of Small 
Cause Court—Issues set out—-Judgment stating “I find all issues 
jor plaintif ” —Validity of. 
l In a Small Cause suit for refund of moneys paid as ad- 
vance, alleging breach of contract on the part of the defendants, 
three issues were set out in the judgment as arising in the case, 
relating to delivery of goods, as to who committed breach of 
contract and whether the defendants were partners. The judg- 
ment then proceeded by stating “ I find all the issues for the 
plaintiffs.” Held it did not comply with the requirements of 
O. 20, R. 4 (1). 42 M. L. J. 583 distd. 
K. P. Ramakrishna Atyar for Petitioners. 
T. S. Viswanatha Aiyar for Respondents. 


TS: Ve ae 
Odgers, J. | 
S. A. No. 336 of 1920. 
14th April, 1925. 


Res judicata—Plea of—Mala fide addition of unsustain- 
able claims—E ffect of. 

The plea of res judicata cannot be avoided by the mala fide 
addition of unsustainable claims and by bringing the suit thus 
framed in a Court of higher jurisdiction. 21 M. L. J. 154 
followed. 

A suit for annuity claiming a charge was broughtin a 
Munsif’s Court and it failed. Subsequently another suit was 
instituted in the Sub- Court for arrears of annuity of more years 
. claiming also interest thereon. Held, the claim for interest was 
an unsustainable claim and the decision of the Munsif was 


res judicata. 
T. R. Ramachandra Aiyar and S. R, Muthuswami Aiyar 


for Appeljants. 
K. Rajah diyar and C. A. Seshagiri Sastri for Respondent, 


T. S V. 
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SAna Aiyangar, J. ' 
C. R. P. No. 452 of 1923. 
14th April, 1925, . 
\ Principal and agent—Purchase of goods by latter—Sutt for 
price—Plea of discharge and absence of privity—lIf open to princi- 
pal—Remedy. 

Where a person had authorised his agent to purchase arti- 
cles for his use and when the vendor sued him for the price 
pleaded that there was no privity of contract between him and . 
the vendor and that he had already paid the price to his agent, 
held, the pleas were not sustainable in law. The principal’s 
remedy will be against his agent for failing to pay the amount 
given to him. 

T. S. Ramaswami Aiyar and V. Sundaram Aiyar for 
Petitioner. 

A. C. Shanmuga Nainar for S. Muthia Mudaliar tor Res- 
pondent. 


TS Vi 


M 


Phillips, J. 

! S. A. No. 1489 of 1922. 
15th April, 1925. 

Hindu Law—Will—Joint tenancy—Creation of estate-——If 
unknown to Hindu Law. 

The statement in 23 Cal. 670 (P. C.) that joint tenancy is 
unknown to Hindu Law except in the case of a co-parcenary 
treated as a broad statement of law is not strictly accurate. In 
view of the decision in 11 Cal. 1 (P. C.) and 25 Mad. 678 (P. 
C.), the statement in 23 Cal. 670 must only be read as applica- 
ble to the particular facts of that case? 

A Hindu by his will gave properties to his wife and daughter 
with absolute rights. Ona construction of the will and from 
the surrounding circumstances the Lower Appellate Court held 
that the intention of the testator was that tte domees should 
take as joint tenants, Held, the conclusion was not contrary to 
law and could not be interfered with in Second Appeal. 


N. Rajagopalachari for Appellant. 


K. G. Srinivasa Aiyar for Respondent. a: ‘2% 


TSV: 
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- | S.A. No, 1454 of 1922. 
16th April, 1925. J ' 

Madras Estates Land Act, S. 3—Inam—Suit in ejectmeni— 
Plea of permanent occupancy rights—Onus of proof—When on 
plaintiff and when on tenani—Presumption as to grant. 

In a suit in ejectment from lands granted in inam, where 
the defendants tenants set up permanent occupancy rights in 
themselves, there is no presumption that the grant to the plain- 
tiff was of both warams. It is for the plaintiff to prove that 
the grant included both warar:s and hence that he was entitled 
to sue in ejectment. The onus would be on the tenant only 
when it is found or admitted that the grant to the landlord was 
of both warams and that the tenant was let into possession by 
him. 43 Mad. 166, 567; 45 Mad. 586; 47 Mad. 337 con- 
sidered, 

C. S. Venkatachariar for Appellants. 

A. V. Viswanatha Sastri for Respondents. 


T. S. V. 


Phillips, J. 
S. A. No. 1413 of 1922. 
17th April, 1925. 
Civil Procedure Code, S. 11—Cross sutts—Joint trial—Cor- 
mon judgment—Appeal from decree in one only—If barred by 


decree in the other. 


Where two cross-suits are tried together and a common 
judgment is delivered, but the decree in one alone is appealed 
from, but notin the other, the decision in the latter does not 
operate as res judicata so as to bar the trial of the appeal. The 
decision of the Full Bench in 29 Mad. 333 has not been over- . 
ruled by the ruling of the Privy Council in 46 Mad. 895; S. A. 
No, 1643 of 1921; 46 M. L. J. (Notes of Recent Cases) 82 
followed. 

T. L. Venkatrama Atyar for Appellants. 

K. V. Sesha Atyangar for Respondent. 


TSV. 
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and Krishnan, JJ. and 
6th April, 1925. S. R. No. 7519 of 1925. 


Practice—A ppeal from the Original Side of the Madras High 
Court—Whether respondent can file a memorandum of cross- 
objections. 


Kumaraswami Sastri SR. No, 5433 of 1925 - 


Their Lordships referred the following question to the Full 
Bench :— 

Whether a memorandum of objections can be filed by a 
respondent in an Original Side Appeal. 

48 M. L. J. 384 dissented from. 

V. Radhakrishnayya for Petitioner in S. R. No. 5433 
of 1925. . 

K. S. Narayana Aiyangar instructed by Messrs. Grant and 
Greatorex for Petitioner in S. R. No. 7519 of 1925. 

C. A. S. 





Devadoss and 
Wallace, JJ. S. R. No. 1226 of 1925. 
16th April, 1925. 

Limitation Act, S. 12 (2)—Leave to appeal to His Mayesty 
in Council—Time for obtaining copies—Deduction of—“Decree 
appealed from ’’—Meaning of. | 

In computing the period of limitation for filing an appli- 
cation for leave to appeal to His Majesty in Council, the time 
required for obtaining copies of the judgment can be deducted 
under S. 12 (2), Limitation Act, The meaning of the expression 
“ decree appealed from ” explained, 1 Pat. 429 and 15 Mad. 
169 referred to, 


The Advocate-General and K. S.Sgnkara Aiyar for Peti- 
tioners. 


K. Gopalaratnam for Respondent, 
T-S. V. 


Waller, J. 





C. S. No. 551 of 1924, $ 
20ih April, 1925. 


Madras District Mumcapalities Act (V of 1920), S. 93 and 
Sch. IV, R. 18—Projessional tax—Carrying on business as agent 
Wa “Fe. outside Municipality—Ltabtlity to tax. 
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Messrs, Parry and Co. were carrying on business within 
the Mangalore Municipality, but their principal office was at 
Madras, The Mangalore Municipality levied professional tax 
on them for the years 1921—1923 and in respect of the same 
Parry and Co, sued for refund on the ground that the same 
was not leviable as the right of the Municipality under the Act 
of 1920 was restricted to cases where the principal office was 
within the Municipality. 

Held (1) though S. 93 and Sch. IV, R, 18 were enacted in 
order to get rid of the effect of the decisions in 17 Mad. 453 ; 
24 Mad. 205, and 29 Mad. 329 and the intention of the 
Legislature was clear, the same has not been carried out; 


(2) Sch. IV, R. 18 must be readas restricting the wide 
words of S. 93 ; 

(3) The plaintiff was not liable to pay professional tax and 
the matter was one for the Legislature to remedy, 

RIN. Atyangar instructed by Messrs. King and Partridge 
for Plaintiff. 

K. Y. Adiga and K. Sundara Rao for Defendant. 


T. S. V. 





Venkatasubba Rao and 
Madhavan Nair, JJ. C. M. A, No. 46 of 1925, 

20th April, 1925. 

Civil Procedure Code, S. 145, O. 20, R. 11 (2) and O. 34, 
R. 14—Money decree—Property attached—Security bond executed 
—Stay of execution—Insolvency of debtor—Remedy of decree- 
holder—Suit or execution—Provincial Insolvency Act (V of 1920), 
S. >2—Applicability. 

A money decree-hdider attached the properties of his judg- 
ment-debtor whereupon the latter executed on behalf of him- 
self and his sonsa security bond agreeing to pay the decree 
debt together with interest at an enhanced rate and the bond 
was to remain «outstanding till the decree was fully satisfied. 
Under O. 20, R. 11 (2) execution was stopped for the time 
being, the above agreement being recorded by Court. Subse- 
quently the debtor became insolvent and the decree-holder pro- 
ceeded to enforce the bond by selling the properties in execu- 
tién of the decree. The Official Receiver claimed to stop the 


gate. 
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Held (1) the bond was realisable in execution and no sunt 
was necessary ; 

(2) O. $4, R. 14 did not apply, and no separate suit was 
necessary ; 

(3) S: 52 of the Provincial Insolvency Act (V of 1920) did 
not apply to mortgage decrees or to money decrees followed by 
a security given by the judgment-debtor to the deeree holder 
but only to money decrees simpliciter. 

Case-law discussed. 

T. M. Krishnaswamı Atyar and S. Panchapakesa Sastri tor 
Appellant. 


S. Varadachari and A. Ganesa Aiyar for Respondent. 
Toy 


Ramesam, J. 





C. R. P. No. 1027 of 1923. 
22nd April, 1925. 

Provincial Insolvency dct (V of 1920), Ss. 4, 27 and 75— 
Application before Act came into force—Adjudication after— 
Order direcling insolventi io apply for discharge within one year 
—If ultra vires—Vested right or rule of procedure—Creditors if 
necessary parties lo application for annulment—Revision or 
second appeal. 


A few weeks before the Provincial Insolvency Act (V of 
1920) came into force, a person applied to be adjudicated: in- 
solvent, but his petition was disposed off only after the Act 
came intoforce. He was adjudicated’ ` insolvent, but the Court 
acting under S. 27 of the Act (corresponding to which there 
was no provision under the old Act III of 1907) directed him 
to apply for discharge within one year. As he failed to do so, 
one creditor applied to the Court under S. 43 to annul the ad- 
judication, whereupon the insolvent contended that the petition 
having been filed under the old Act, the Court could not apply 
S. 27 of the new Act to his case and that the condition was 
ullra vires. o e . 


Held (1) the matter was one relating to procedure only and 
as the insolvent had no vested right to be adjudicated insolvent 
without being subject to any conditions such as the one impos- 
ed on him the new Act applied to the case. 18 L. W. 836 fol- 
lowed ; 44 Cal. 535 (P.C.); 19 C. L. J. 83; 46 Both, 737 ; 
41 M. L. J. 126, 44 M. L. J.1303 referred to ; and 
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(2) it was not necessary that all the creditors should be 
parties to an application to annul the adjudication, especially 
when there was nothing to show their interests werg prejudiced. 
13 B. L. R. Appx. 25 distd. 


Obiter : When the order annulling the adjudication was 
confirmed in appeal by the District Judge, the insolvent’s 
remedy under S. 75 (1), proviso 2 read along with S. 4 (1) was 
by way of second appeal to the High Court and not by way of 
revision, as the order of annulment falls within the expression 
“ of any nature whatsoever ” in S. 4 (1). 


N. A. Krishna Atyar for Petitioner. 
T. S. Viswanatha Aiyar for Respondent. 
IS V. 


Odgers, J. 





; C. R. P. No. 847 of 1924, 
23rd April, 1925. 

Civil Procedure Code, O. 22, R. 5—Dispute as to who is legal 
representalive—Intermeddler with estate appoinied—If valid, 


Where there was dispute between two persons as to who 
was the legal representatıve of the deceased defendant in a suit, 
and the Munsif brought. on record one of them as legal re- 
presentative on the ground that he had intermeddled with the 
estate under S. 2 (11), Civil Procedure Code 


Held, the order was unsustainable and the Munsif ought to 
have determined as to who was the legal representative on 
evidence taken. 21 L. W. 21 followed. 


K. P. Ramakrishna Aiyar for Petitioner. 


S. Ranganadha Ajyar and A, V, K. Krishna Menon for 
Respondents. 


T. S. V. 
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PRIVY COUNCIL. 


2nd April, {925.—Vatthialinga Mudaliar v. Srirangath Anni. 
Judgment was delivered, dismissing the appeals. 





3rd, 6th and 7th April—Mst. Bhagwani Kunwar v. Mohan 

Singh (Appeal No. 94 of 1923, Allahabad). 

CORAM : Lord Atkinson, Lord Carson and Sir John Edge. 

The main questions here are whether (a) the appellant's 
father, Gulab Singh, who died on the 2nd December, 1886, was 
joint or separate from the plaintiffs (respondents) at the time 
of his death ; (b) his widow has been in adverse possession of 
his properties for more than 12 years. The Subordinate Judge, 
Cawnpore, dismissed the plaintiffs’ suit for possession, but the 
High Court, Allahabad, allowed it. 

L. de Gruyther, K. C. and J, M. Parikh for Appellants, 

Sir G. Lowndes, K. C. and W, Wallach for Respondents. 

Judgment reserved. 


3rd April.—Diwan Chand Kirpa Ram & Co. v. Weld & Co, 
Judgment was delivered allowing the appeal. 
Forbes v. Ralli and others. 
Judgment was delivered, dismissing the appeal. 


6th April.—Mahan Singh and Kartar Singh v. King-Emperor. 

CORAM : Lord Atkinson, Lord Carson, and Sir John Edge. 

The petitioners were, on the 27th June; 1924, convicted by 
the Sessions Judge, Lyallpur, and assessors, of the murder, on 
the 20th February, 1924, of one Lahoga Singh, the assessors 
recording a finding that— 

“ the deceased was killed by the two prisoners, but when 
they went out in his pursuit, they had no intention to kill, but 
intended to cause very severe and grievous hurt which they did 
not know to be likely to cause death, nor did they consider the 
hurt caused to be so imminently dangerous as to be likely to 
cause death. Thus, the prisoners are guilty of grievous hurt 
alone”; 
from which the Judge differed, holding them guilty of mufder, 
and sentencing them to death, which conviction and sentence 
were affirmed on appeal by the High Court at Lahore. The 

NRC 
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9 
petitioners now sought special leave to appeal on the grounds 
that (a) the trial Juge was wrong in overruling the finding of 
the assessors ; (b) though the evidence showed that the peti- 
tioners assaulted the deceased, there was no evidence to show 
by whom the death was actually caused. 

G. D. MacNair for Petitioners. 
A. M. Talbot for Respondent (Secy. of State.) 
Petition dismissed. ` 





HIGH COURT. 


Odgers, J. 
S. A. No. 1079 of 1922. 
26th March, 1925. 

Negotiable Instrumenis—Bearer pro-note — Assignment of 
debit—Suit byassignee—If lies—Admissibility of, in evidence— 
Claim on original cause of action. 

A bearer promissory note was executed by a Mahomedan 
in discharge of a debt due by his father. In settlement of 
accounts thereunder another bearer note was subsequently exe- 
cuted and the debt under the last note was assigned to the 
plaintiff. In a ~uit by the assignee 

Held (1) though the bearer pro-note could not be sued 
on, it was still admissible in evidence ; 

(2) as the pro-note was only executed in settlement of the 
debt under a prior bearer pro-note, there was no original cause 
of action to fall back upon ; 

(3) where the pro-note and the debt are contemporaneous, 
if the note could not be sued upon, no action can be maintain- 
ed on the debt. 

10 Mad. 94; 38 Mad. 660 followed ; 34 I. C. 417 not 
followed. 

K. Jagannatha Atyar for Appellant. 

B. Sttarama Rao and S. R, Muthuswami Aiyar for Res- 





pondent, r 
TSN. ~ 
Krishnan, J. 


! C. R. P. No. 290 of 1924. 
8th April, 1925. 
Madras Local Boards Act—Election as member of Talugq 


Board—Confusion at polling booth—Election declared void— 
High Court's interference under S. 115 ofthe Civil Procedure Code. 
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The election of a member of a Talug Board was declared 
void by the Sub-Judge chiefly on the ground that after 4-15 P.M. 
there had “been confusion at the polling booth and ballot 
papers were not supplied to the voters quickly. It was also 
held that secrecy of the ballot was not observed, 

Held, in the absence of mala fides on the part of the 
polling officer, there is no sufficient ground for declaring the 
election void under Rule 9 of the Election Rules, 

Held also, that the charge that no secrecy of the ballot was 
observed is so vague that it cannot be sustained. 

Held also, the High Court will interfere when the election 
is declared invalid on such flimsy grounds. 

P. V. Rangaram for Petitioner. 

P. Somasundaram for Respondent. 

C. A, S. 


Spencer and | 
Ramesam, JJ. t A. S. No. 393 of 1922. 
20th April, 1925. 

Morigage—Usufrucluary morigage—Commencing after expiry 
of prior lease—Whether redeemable in the interval—Covenant to 
pay—Registralion in a different area by including a small plol— 
Tesis—Not intended to pass ary interest. 

During the subsistence of a lease for a term of years a usu- 
fructuary mortgage was executed by the lessor in favour of the 
lessee to commence after the expiry of the prior lease, The 
documents provided for interest and therein it was stated that 
interest and principal were payable. It also provided that the 
mortgagee should continue in possession of the lands after the 
expiry of the prior lease till the whole debt might be discharged 
by the usufruct of the lands. 

The lease and one of the mortgage deeds were registered 
in a registration district far away from the place where the 
lands are situated by including a plot of 20 centa of land with- 
in the jurisdiction of that district. ý 

Held, whatever might be the rights of the mortgagee to get 
his debt discharged from ihe usufruct after the expiry of the 
lease, the mortgagor could redeem by paying off the debt in 
the interval. 2 °’; 

44 All. 185 followed. 35 M.L.J. 287, 36 All. 195, iS Mad, 
486, 27 M. L. J. 295 referred to. 
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Held also the clause providing for payment of principal 
and interest might be construed as a covenant to pay, 10 I. C. 
272 (P. C.) followed. l á 

Held, if it was proved that the small plot was included to 
give jurisdiction to a Sub-Registrar the transaction “ was void 
being a fraud on the registration law. Even if the property 
was owned by the mortgagor the result would be the same. 
43 Mad, 436 followed, 48 Cal. 509 and 41 Cal. 972 (P€) 
referred to, 

The intention can more easily be gathered in the case of a 
lease ora sale, though different consideration may arise in the 
case of a mortgage. 

The Advocate-General and A. Lakshmayya for Appellants. 

A. Krishnasawmi Aiyar and P. V, Rangaram for Res- 
pondents. 

C. A.S. 





Devadoss, J. 
I S. A. N0.\1638 of 1922, 
23rd April, 1925. 
Limitation Act, Art. 116—Covenant for title—Breach of— 
Suit for damages—Sale deed silent—Statutory covenant if pari of 
sale deed—T. P. Act, S. 55 (2-b), 


The vendee under a registered sale deed was put in pos- 
session of only a moiety of the properties sold to him, while as 
regards the rest a stranger claimed to be the owner by title 
paramount. The sale deed was silent as to title, but contained 
a recital that the vendor had not created any encumbrances 
over the same. The vendee sued for damages for breach of 
the statutory covenant of title under S. 55 (2-b) of the Trans- 
fer of Property Act. Held (1) the statutory covenant under 
S. 55 attached itself to the sale and therefore the period of 
limitation for the suit was 6 years under Art. 116 of the Limi- 
‘tation Act, 38 Mad. 1171 followed; 35 Mad. 39 dissented 
from; ° g 

(2) the recital in the sale deed that the vendor had not 
created any encumbrances did not exclude the statutory cove- 
nant for title. 


o °N.S. Rangaswami Aiyangar for Appellant, 
M. Patanjali Sastri for Respondents. 


T.S. V. 
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è 
Phillips, J. 
' S. A. No. 1234 of 1923. 
23rd Apri, 1925. 


Transfer of Property Act, S. 51—Applicabtlity—Tenant in 
possession Value of unprovements—What tenant should prove, 

S. 51, T. P. Act, does not entitle a tenant in possession to 
claim the value of improvements made by him, when he 
merely believes that he would become the owner of the pro- 
perties at a future time. To bring the case under the equitable 
principle laid down in Ramsden v. Dyson it is essential to prove 
not only that the improvements were made with the knowledge 
and consent of the landlord but also that the landlord led him 
to believe that he would have a higher right in the properties 
than that of a lessee. 

R. Gopalaswami Aiyangar for Appellants. 

N. S, Srinivasa Aiyar for S. Satyamurthi for Respondents, 





Devadoss, J. 
Cr. Rev. C. No. 81 of 1925. 
24th April, 1925. 

Criminal Procedure Code, S. 235—A pplicability—Act con- 
stituting offence under S. 54, District Municipalities Act and 
S. 499, Penal Code—Conviction for both—Validity of—Defama- 
tory words in Telugu—Charge if to contain actual words used, 

In respect of statements made in aspeech by the accused 
against a Municipal councillor that he took bribes, etc., he was 
convicted at the same trial on the same facts for an offence 
under S. 54, District Municipalities Act, and for an offence un- 
der S. 499, I.P.C. On objection being taken that the two con- 
victions on the same set of facts were not sustainable at law, 
held as the statements constituted offences under two different 
acts, S. 235, Cr. P. Code, was not applicable and the convic- 
tions were both sustainable. 

The old English rule of pleading that in an action for de- 
famation the actual words complained of should be set out in 
the indictment is not strictly in vogue now and the emission to 
set out in the charge the actual Telugu words used but only 
the correct English translation thereof did not vitiate the trial, 
especially if the accused is not shown to have been prejudiced 
thereby. - 

B. Satyanarayana for Petitioner. e °% 
A < 9 and P. Venkataramana Rao for Respondents. 
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S. A. No, 1524 of 1922, 


Phillips, J. ' 


24th April, 1925. 


Malabar Law—Lease by Kovilagom—If enures for 12 years 
—Deed— Consiruction—Aliention by stani—When valid. 


Where a lease was granted by a Kovilagom in favour of a 
tenant without fixing any period, but contained a provision 
that if the tenant left the rent ın arrears, he should pay the 
same and surrender the property without claiming the right to 
hold the property for 12 years. 

Held that the lease must be deemed to be one for 12 years 
both on the construction ofthe deedand on the presumption 
that Kovi'agom leases enure for 12 years, 

Where a stant granted a melcharth before the expiry of 
the prior 12 years’ period, it cannot be held to be binding on 
his successor unless it is shown to be for necessity. (1917) M. 
W, N. 707; 36 M. L. J. 103 Referred to. 

K. Krishna Menon for Appellant. 

K. P, Ramakrishna Aiyar and T. S. Anantarama Aiyar for 
Respondents. | 


T.S. V. 
Spencer, J. 





i C. R. P. No. 944 of 1924, 
27ih April, 1925. 

Civil Procedure Code, S. 47 and O. 9, R. 13—Ex parte 
decree—No application to set assde—Execution — Qbjection to 
jurisdiction of Court— If entertainable. 


An ex parte decree was passed in a suit for rent under the 
Estates Land Act. The tenants instead of applying under O. 9, 
R. 13 to have the decree set aside, raised in execution proceed- 
ings an objection that ‘the Revenue Court in which the suit 
was laid had no jurisdiction at all as the lands were not part of 
an estate within the meaning of the Estates Land Act. Held, 
the objection was not a matter relating to the execution, dis- 
charge or Satisfa&tion of a decree and as such was not enter- 
tainable in execution 43 Mad. 678 ; 44 Cal. 627; 32 Cal. 296 
referred to. 

N.S. Rangasami Atyangar and S. Rangaswami for Peti- 
tioner., 

K. S. Sankara Aiyar for Respondent. 

T: 5. V. 
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Odgers and 
Madhavan Nair, JJ. C. R. P. No. 165 of 1923. 
27th April, 1925. 
Madras District Municipalities Act (V of 1920), Sch. IV, 
R. 37, Municipal Council—Resolution re national education— 
Government order brohibiling expenditure of municipal funds— 
Non-recognised schools—Surcharge — Liability of Chairman— 
Refusal of District Judge to wnterfere—Writ of certiorari—lf lies 
—Government order signed by Secretary su the Ministary of Local 
Self-Government—Validily of—If an order of the Governor-in- 
Council. 
` A Municipality passed a resolution introducing a system of 
national education in allthe schools under its management. 
About the same time a Government order was issued prohibit- 
ing the expenditure of municıpal funds on schools not recognis- 
ed by Government. This order purported to be signed by the 
Secretary to the Ministry of Local Self-Government. The 
Chairman spent moneys in giving effect to the Resolution of 
the Council and in respect thereof a surcharge certificate was 
issued by the Local Fund Auditor, and the Chairman was made 
liable. Held, (1) the control of the uovernment in the matter 
of recognitions remained intact and the effect of the u, O. was 
an implied withdrawal of recognition ; (2) the expenditure on 
the schools thereafter was illegal ; (3) the fact that the order 
was issued by the Secretary to the Ministry of Local Self-Gov- 
ernment did not make it any the less an order of the Gover- 
nor-in-Council, in view of the provisions of the Government of 
India Act; (4) the chairman was personally liable in respect of 
the surcharge certificate ; and (5) inasmuch as the Madras 
District Municipalities Act had provided specific remedies 
against such orders, a writ of certiorert will not lie as under 
the Public Health Act of England. 


A. Krishnaswami Atyar for Petitioner. 
The Government Pleader for Respondent. 


T. S. Ya ° ° 


Ramesam, J. 





S, A. No. 1171 of 1922. 
28th April, 1925. 
Inam—Enfranchisement—Karnavan service —Lands, it» Ros- 
session of stranger—Adverse possession—Calculation of—Enfran- 
chisement effect of. . 
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ô 
Karnam service inam lands were enfranchised in 1905 


and patta granted to the karnam but the lands were actually in 
the possession of a stranger who claimed title by adverse pos- 
session. In a suit for recovery of the lands within 12 years of 
enfranchisement the plaintiff contended that the erfranchise- 
ment gave him a fresh title to sue and unless the rights of the 
Government to resume were barred at that time under Art. 149, 
Limitation Act, the grantee could recover. Ramesam, J. was 
inclined to hold that the possession being adverse the ordinary 
12 years’ rule alone would apply to the suit irrespective of any 
considerations based on Art. 149 but as this view was opposed 
to the view of Wallace, J. in 46 M. L. J. 482 referred the case to 
a Bench. 

Y. Suryanarayana for Appellant. 

B. Jagannatha Doss for Respondents. 

T. S. V. 


Odgers, J. 





; C. M. P. No. 2797 of 1924. 
28th April, 1925. 

Civil Procedure Code, O. 22, R. 10—Interest—Meaning of— 
Decree against legal representative of debtor—Alienation pending 
reviston—Death of alienor—Alienee if can be impleaded. 

Pending revision against the decree ina suit for money 
against the legal representative of a deceased debtor, the legal 
representative alienated all the properties he obtained from the 
original debtor and died. The alienee applied to be impleaded 
as respondent under O. 1, R. 10 and O. 22, R. 10. Held, he 
could not come on the record as the “interest” contemplated 
in O. 22, R. 10 was interest in the subject-matter of the suit. 
Nor could he be held to be a legal representative, being only 
an alienee from the judgment debtor his life time. 


K. V. Sesha Aiyangar for Petitioner. 
A. V. Narayanaswami Aiyar for Respondent. 


T. S. V. $ 


Krishnan, J. 





C. R. P. No. 8 of 1925. 
28th April, 1925. 


Civil Procedure Code, S. 95—A pplication under—lIf can be 
mgde after decree. 


An application for compensation for arrest on insufficient 
grounds under S. 95, C. P. Code, can be made after decree in 
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the suit. Though the defendant when arrested and brought 
before the Court did not show cause on the application for 
arrest before judgment, he is not precluded from filing an 
application under S. 95. 


T. S. Anantaraman for Petitioner. 


N. Sivaramakrishna Aiyar for Respondent. 


I:S- y: 
Phillips, J. 





S. A. No. 1546 of 1922. 
28th April, 1925. 


Madras Estates Land Act—Ryotiland—Classi fication as wet 
land in patta—Liability to pay rent—Unfitness for cultivation, 


Where lands in a holding are unfit for cultivation, the ryot 
is not liable to pay rent for such lands though they are classified 
in the patta as wet land. 


B. Sitarama Rao for Appellants, 


N. Swaramakrishna Aiyar for Respondent, 


Ds Oe Ve 
Phillips, J. ) 





| C. M. A. No. 413 of 1923. 
29th April, 1925. 

Civil Procedure Code, S. 48—Decree against one person—In 
case of failure to recover, execution against other—Death of first 
person—Execution application more than 12 years after decree 
but within 12 years of death—I} barred. 


On a difference of opinion between Devadoss and Wallace, 
JJ. (See 48 M. L. J. Notes of Recent Cases, p. 13) a question 
of law was referred to a third Judge under S. 98, C. P. Code, ż. e., 
where a decree directs execution 4s against one person and in 
case of failure to recover from him then against another, when 
does the period of limitation prescribed by S. 48, C. P. Code, 
begin to run against the latter ? Held, agreeing with the view 
of Devadoss, J. that the period is 12 yearsefrom he date of the 
decree. 22 C. W. N. 165 (P.C.); 40 Mad. 989 ; 40 M. L.J. 
1 (P. C.) referred to. : 


N. Swammnatha Aiyar tor K. V. Krishnaswams Aiyar for Ap- 
pellant. es 
L. S. Veer araghava Aiyar for Respondent. 


TeS Vi ° 
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Spencer and 
Devadoss, JJ. C. M. A. No. 227 of 1922. 
29th April, 1925. 

Probate and Administration Act, S. 108—Applicability— 
Specific legacy—Properiy in the hands of legal representative— 
Rights of decrec-holder— Attachment of dividends and shares in 
another District. | 


In execution of adecree of a Tanjore Court against the 
legal representatives of a deceased person, dividends and shares 
in Coimbatore standing in the name of the deceased were 
attached. It appeared that these dividends and shares had been 
given as a specific legacy to one of the legal representatives 
against whom decree was obtained and that there were other 
assets in their hands. Held, (1) the Tanjore Court had jurisdic- 
tion to attach. 39 Cal. 104 distinguished, as applying only to 
garnishees ; (2) S. 103, Probate and Administration Act, was 
only directed to executors appointed under the'will and had 
nothing to do withthe rights of a decree-holder to execute the 
decree. Davies v. Nicholson, 44 E. R. 1158 followed ; obser- 
vations of Chandavarkar, ]. in 29 Bom, 96 that a creditor’s 
action should be treated as an administration action dissented 
from 


A, Ganesa Atyar and A. Ramaswami Atyangar for Appel- 
lant. 


S. Varadachartar and K.S. Champakesa Atyangar for 
Respondent. 
Oe V: 


Madhavan Nair, J. 


S. A. No, 646 of 1921. 
lst May, 1925. 

Mortgage——Redemption-*Suit for—Payment of money under 
decree of Court—-Sub-mortgagee— Rights of. 

In a sut for redemption the sub-mortgagee was nota 
party. Under the decree of Court, the mortgagor paid the 
amounts due to the mortgagee. Held, this does not prejudice 
‘the rights of the sub-mortgagee to proceed against the pro- 
perty. 48 Cal. 1; 43 All. 469 referred to; 63 I. C. 192 distd. 

C. V. Anantakrishna Atyar and M. A. T. Coelho for Appel- 
lant. 


B°. Sitarama Rao and K. Y. Adiga for Respondents. 
Toa 
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PRIVY COUNCIL. 


28th April.—H agigir K. Gosavt v, Anand B. V. Bartht Gosavi. 
Judgment delivered, dismissing the appeal. 





28th April.—Pramaiha Nath Mullick vy. Pradyumna Kumar 
Mullick and another. 


Judgment delivered, allowing the appeal. 


CORAM : Lord Sumner, Lord Blanesburgh, Sir John Edge, 
Mr, Ameer Ali and Lord Salvesen. 





I. Petitions for Special Leave to Appeal. 


28th April.— Ratanchand Dyachand and others v., Damji Dharsi 

(Bombay). - 

The litigation related to certain temples and land in 
Bombay which were declared by the Courts there to be public, 
charitable and religious trusts, and after the High Court had 
certified the case as a fit one for appeal to the Privy Council, 
negotiations for settlement appear to have delayed the active 
prosecution of the appeal, and it was thereupon dismissed 
under Art, 785 of the High Court Rules, 

Str G. Lowndes, K. C. and M. R, Jardine for Pelitioners. 

E. B. Raikes for Respondents, 

Petition dismissed. 


28th April.—Gouri Sankerlal Stugha v, Ukhara Estate Zemin- 
daries, Lid, and others (Bengal) 


Application relative to the partition ofa joint Hindu 


family. e 
Sir G. Lowndes, K. C. and E. B. Raikes for Petitioners. 
Granted, 





28th Aptil.—A. P. N. Nanakshahi v. M, A. 4. Abd) Asiz 

(Allahabad). 

This related to the alleged improper alienation of the pro- 
perty of a Sıkh shrine and the High Court had refused leaVe to 
appeal on the ground that, though the subject-matter was OVE 
Rs. 10,000, and substantial questions of law were involved, the 
Courts in India had recorded concurrent findings of fact as to 
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purchase in good faith and with due care from an ostensible 
owner. 


# 
Sir G. Lowndes, K. C. and E. B. Ratkes for Petitioner. 
X Dismissed. 





28th April.—Sourendra Nath Mitter v. Tambala Dassi (Bengal). 
The Petitioner's suit for partition of joint family property 
was settled by compromise, which, however, the High Court on 
appeal set aside, remanding the case for trial. The High Court 
also rejected the Petitioner's application for leave to appeal on 
the ground that the order was not "a decree or final order” 
within the meaning of S. 109 (a) of the Civil Procedure Code, 
1908, or entitled to a certificate under sub-sect. (c) thereof. 


L. de Gruyther, K. C., A. M. Dunne, K.C. and T. W. B. 
Ramsay for Petitioner. 
Granted. 





II. Appeal. - 
28th & 50th April.—Sura Lakshmiah Chetty and others v, Koa 
thandarama Pillai (Madras—8 of 1924). 


Hearing resumed from 26th January, 1925 (see Journal, Vol. 
XLVIII, p. 31). 


L. de Gruyther, K. C. and E. B. Raikes for Appellants. 
K. V. L. Narasimham for Respondent. 
The appeal is proceeding. 


A. de M. 


(End oF Vorume XLVIII.] 
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PRIVY COUNCIL. e 
(On Appeal from the Chief Court of Lower Burma.) 
PRESENT : Lord SHAW, Lord PHILLIMORE, LORD 
BLANESBURGH, SIR JOHN EDGE AND Mr. AMEER ALI. 


Kirkwood alias Ma Thein and others ... Appellants* 
v. 
Maung Sin and another ... Respondents. 


Buddhist Law—Burmese—Orasa—Who is—Eldest child a daughter—Effect 
—T he eldest of the sons if can be orasa. 

The designation orasa is not limited to a son and it connotes the eldest 
cr first-born child who is competent to undertake the responsibilities of the 
deceased parent. 

A Burmese husband and wife had four children, the eldest of whom was a 
daughter, the next two sons, and the youngest a daughter. The mother died 
first and thereupon the eldest child, i e., the first daughter assumed all her 
responsibilities for which she was quite competent. Then the elder of the 
twe sons died after having attained majority leaviyg several children, who on 
the death of their grandfather claimed a prefereftial share of one-fourth of 
his estate on the ground that their deceased father|was an orasa son. Held, 
afhrming the decision of the High Court, their claim for one-fourth of the 
estate was not sustainable as the daughter who was hifit was ofasa and not 
the son. | 

Appeal from a judgment of the Chief Court of Lower 
Burma (Appellate Side), dated the 6th September, 1921, 
reversing a decree of the District Court ofeHanthawaddy (4th 
November, 1918). 

The action raised the question of the rules of intestate 
succession under Burmese Law ; and the main point at issue 
was whether, in a case where the eldest child of the family 
is a daughter and survives both her parents, the children of 
the eldest son (a younger child than the daughter) who was 
competent to inherit and had ,attained his majority before 
his death, are entitled to take the one-fourth share of the 


Pi. 


Kirkwood 


v. 
Maung Sin. 


estate of their paternal grandfather on the ground that theire , i 


father was an orasa son. 
a, aaa 
*P C Appeal No. 81 of 1923. 7th August, 1924, 
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P. C., The District Court of Hanthawaddy (Nanavati, J.) on 


Kirkwood the 4th November, 1918, pronounced judgment, answering 
Maung Sin, this issue in the affirmative. 


Upon appeal the Appellate Side of the Chief Court of 
Lower Burma (Robinson, C. J. and Duckworth, J.) in view 
of the importance of the question involved and the conflicting 
nature of the codified and case-law on the matter referred the 
following questions, under S. 11 of the Lower Burma Courts 
Act, viz. i 

“y, In a family consisting of both sons and daughters can any child 
acquire the full status of orasa prior to the death of either parent? 

“2. If so, in sdch a family where the eldest child is a daughter, can 
any son become orasa until his father dies ? 

“3, In such a family, can the question which child is the orasa be 
decided before the death of either parent ? 

“q. Can there be in such a family two orasas ? 

“g. Are sons always to be preferred to daughters as orasa ? 

“6. In such a family, can there be an orasa son who, predeceasing his 


parents, can tiansmit to his children a right to preferential treatment in the 
division of the estate ? 


“7. If so, can the eldest child, being a daughter, on her predeceasing 
her father, claim a quarter share as orasa or transmit to her children a right to 
preferential treatment in the division of the estate ? ” 


for decision to the Full Bench (Robinson, C. J., Maung Kin, 
Pratt, Heald and Duckworth, JJ.) who, on the 29th August, 
1921, delivered judgment, answering the said questions as 


follows :_ 
“i Yes ) “| 
“2, Where the ‘eldest child is a daughter no son can become orasa. 
“9, Yes i 
“ 4. No, 


“s. No, unless the son is the eldest born. 

“6. In a family where the eldest born child is a daughter and is 
competent there can be ao erasa son and there can be no son whose children 
have a right to preferential treatment in the division of the parents’ estate. 

“7, Yes.” 

Thereupon on the 6th September, 1921, the Chief Court 
of Lower Burma (Appellate Side) gave judgment in the 

r @ oe . 
appeal in accordance with the findings of the Full Bench, setting 
aside the decree of the District Court, and declaring that the 
appellants are entitled collectively to no more than one- 
- sixteenth (and not one-fourth) of the estate of U Baw and 
, ehig first wife Daw Hmo, the common ancestors referred to 

è below in the judgment of their Lordships. 


“ The appellants appealed to His Majesty in Council, 


d 
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The facts and arguments appear sufficiently from the 
judgment of the Board. 


L. de Gruyther, K. C. and Geoffrey Lawrence for appel- 
lants. 
A. M. Dunne, K. C. and E. B. Raikes for respondents. 


The following authorities were cited in the course of the 
argument :— 


Richardson’s Law of Menoo, pp. 286-314; U Gaung’s Digest of 
Burmese Buddhist Law, Vol. I, pp. 199-243 ; Ma Mye Thu v. Maung Po Thu, 
P. J. (1893-1899), p- 585 ; Po Zan v. Maung Nyo, 7 L BR 27; Ma Hien Bun 
v. U Shu Gon, 8 LB R13 Mi Min Din v. Mi Hle, (1904) 6 U B R Buddhist 
Law of Inheritance, p. 11 ; Ma Thu v. Ma Hle Dun, 5 BLT 73; Mi Saung v. 
Mi Kun (Chan Toon’s Leading Cases 1. 198) ; Ma Me v. Ma Myit(Chan Toon's 
Leading Cases IL 61) ; Anteathan v. Mi Tha Ta U. (Chan Toon’s Leading 
Cases Il. 65) ; Maung San Dwa v. Ma Min Tha (Chan Toon’s Leading 
Cases II. 202); Maung Seik Kaung v. Maung Poh Nylin (Chan Toon’s Lead- 
ing Cases, Vol. II) ; Poh Hman v. Maung Tin, 7 L. B. R. 113 ; Tun Myaing v. 
Ba Tun, 2 L. B. R. 292 .3 L. B. R. 45 ; Gun Bor v. Pok Kyaw, 11 U BR (1897- 
1901), 66 ; Ma Saw Nowe v. Ma Thein Yin, 1 LB R 198 ; Po Sein v. Po Min, 
3 LBR 45 ; Ein Tha v. Hla Dun, 5BLT 73 + Ma Su v. Ma Tin, 6 LB R 77; 
Tha Gywes Conflict of Authority on Buddhist Law, IL 37-51; Tha Dun v. 
Waing Gyi (Civil and Appeal No. 302 of 1909 of J. C. W. B's Court) ; Sarkar’s 
Hindu Law of Adoption, 2nd Edition, p. 57 ; Stoke’s Hindu Law Books p. 410; 
Mayne’s Hindu Law, 7th Edition, p. 82 ; Tagore Law Lectures, 1880, p. 515 ; 
Ma Thi v. Ma Nu, Debited Judgments, 70; Po Lat v. M: Po Le, Debited Judg- 
ments 212 ; Ma On v. Shwe O, Debited Judgments, 378 ; Mg. Sa So v. Mi Haa, 
2 U BR (1892-1896), p. 171 ;Ma Min Tha v. Ma Naw,2 U BR (1892-96) 581; 
Ma Mya (Thu) v. Po Thin (Thein), Printed, Judgments, p. 585 ; Mg. Pan v. 
Ma Mya, 2 U B R (1897-1910) 104; Maung Hmu v. Po Thin, 1 LBR 50; 
Ma Nam Gyaw v. Maung Shweket, 10 Agabeg’s Law R. 234; Ma Thin y. 
Ma Wa Yon, 2 L B R 255 ; Ma Kyi Kyi v. Ma Thein,3 LBR8; Ma Tuy. 
Maung Bya, 4 L BR 181; Ma Thiz v. Ma Nyein E, 3 BLT 6; Ma Nin 
Gaingv.Ma Tha Li, 4 BL T 74; Mi Saw Myin v. Mi Shwe Thin, 1 U B R 125; 
Pan Nyo v. Lu Hman, 7 L B R 27; Ma Thit v. Thum Tha, 8 BLT 38, 
on appeal to P.C, in 9 L B R 56; Ka Gu v. Ma Nin Nywe,8 BLT 196; 
Nga E. v. Aung Thein, 2 U B R 37; Mi Hlaing v. Mi Th,2 UBR 40; 
Ma The O v. Mi Shwe, 2 U BR 46 ; Lu Daw v. Mi Mo Y2 UBR 66; 
Po Hman v. Maung Tin, 8 L BR 113 ; Shwe Po v. Maung Bein, 8 L B R 115; 
Ma Sein Ton v. Ma Thein, 8 L BR 501; Kyi Hlaing v. Ma Tu, 38 LB R 189; 
Chan Tha v. Mt Ma Pyu, 9 BLT. 95. 


7th August, 1924. The Judgment of the Board was 
delivered by 


MR. AMEER Axı : This appeal arises out of a suit for 
the administration of the estate of one U Baw, a native of 
Burma, subject to the Burmese-Buddhist Law. U Baw.died 
on the 28th December, 1907 ; his wife, Daw Hmo, is said to 
have died some years before. U Baw had by her “tour 
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¢ 
children. The following table wil} explain the relationship 
of the parties :__ 


Daw Hmo———U Baw ——— Ma Ngwe deceased 
died died 





Ma Nyein Aung— Ko Poung Mg Po Cho—Ma Mg Sin—Ma Malay Ma Nga 





(daughter) Shwe Yu (son) Ma (daughter) 
died after her (son) died | lst Respondent 2nd Respond- 
parents 13—12—07 | ent 
| | [ | 
Mg. Kywet Oh Ma E Ma Thein Mg Aung Mg Byaung 


Ist Appellant 2nd Appellant 3rd Appellant 


U Baw had a second or junior wife, but she does not 
enter into the present controversy. 


Po Cho, the elder son of U Baw and Daw Hmo, died a 

fortnight or so before the death of his father, leaving several 
children, who are the plaintiffs in this action. They claim 
a one-fourth share of the estate of U Baw onthe ground 
that their father, Po Cho, was the orasa son of his father, and 
was consequently, under the Burmese-Buddhist Law, entitled 
to a preferential share of one-fourth in U Baw’s estate. The 
claim is set out thus in the plaint :— 
“That the said Ko Po Cho was the eldest son of the said U Baw and 
attained his majority and assisted the said U Baw in his business and kept up 
filial relations with the said U Baw up to his death, and the said Ko Po Cho 
attained the complete status of an orasa son of the said U Baw.” 

In paragraph 6 the plaintiffs set out the basis of their 
own rights. They say that 

“ As children and representatives of the said orasa son, they are entitled 
to an equal shaie in the estate of U Baw with each of their uncles and aunts, 
the said Ma Nyein Aung, Maung Sin and Ma Nga Ma, and that as the second 
or lesser wife Ma Ngwe has since died they claim a one-quarter share of the 
whole of the said estate of U Baw.” 

The defendants deny the plaintiffs’ claim and the allega- 
tion thate Po Gho was the orasa son. 


In order to understand the controversy and follow exactly 
the decisions of the Court in Burma in this case, it is neces- 
sary to explain that the Burmese-Buddhist Law is contained 
in a series of books entitled Dhammathats which have been 
tomposed from time to time by the expounders of that law 
ever since the thirteenth century, if not from before. This 
is lucidly set out in the Digest of U Gaung, printed under the 
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auspices of the British Government. The author of this 
work, a distinguished Burmese jurist, describes a Dhammathai 
to be a “collection of rules which are in accordance with cus- 
tom and usage ” of the Burmese people. In his remarks on 
the treatment in these treatises of the subject of inheritance, 
Mr. Gaung observes that “ the seven divisions of the Law of 
Inheritance are treated in the Dhammathats in such a very 
unsystematic and unmethodical way that it becomes a tedious 
task for any one who attempts to study the subject.” In 
order to arrive at a definite conclusion on the points in contro- 
versy their Lordships have to embark on a survey of the law 
which, apart from its tediousness, is not free from 
inconsistencies. 


In the Digest of U Gaung six classes of sons are said to 
be entitled to inherit the property of their parents. In the 
first category stands the son born of a union contracted with 
parental sanction, and is known as orasa. As religious formali- 
ties do not appear essential to lawful wedlock, this form of 
marriage is evidently regarded to constitute a valid marriage. 
The term orasa is admittedly borrowed from the Sansknt 
aurasa used in works on Hindu Law and has been corrupted 
into auratha or orasa. Mr. Richardson, the translator of the 
Manugye Dhammathat uses the word auratha, and Mr. Justice 
Heald, of the Chief Court, adopts the same spelling. Whe- 
ther the word is spelt auratha or orasa it undoubtedly denotes 
a son born of a union contracted with parental sanction ; in 
other words, a legitimate son. In course of time, judging 
from a comparison of the enunciations in the Dhammathats, it 
acquired a special meaning ; it came to signify a son who, by 
virtue of his position in the family and his competency to as- 
sume the duties of the father, was vested with a defined right 
in the parental estate. Similarly, in tke course of time, as 
the Dkammathats show, the word was extended to include a 
daughter standing in the same position and vested with the 
same right. 


The plaintiffs’ case is that although Ma Nyein Aung was 
the eldest born daughter of U Baw and Daw Hmo, the appel- 
lant’s father, Po Cho, as the eldest son, possessed the qualifica- 
tions necessary for being vested with the status of an orasa son. 
They contend, and their contentions have been urged with 


great force before the Board, that, in the first place-a womathe 


is inferior to a man, and secondly, that the Dhdmmathats do 
not lay down the rule that the son who is vested with the 


P. C. 
Kirkwood 
v. 
Maung Sin. 


Mr. 
Ameer Ali. 


P. C. 
Kirkwood 


Yv. 
Maung Sin. 


on 


Mr. 
Ameer Ali, 


6 THE MADRAS LAW JOURNAL REPORTS. _ [VOL. XLVII. 

è 
status of an orasa son and acquires a preferential right to a 
fourth share of the family estate should be the eldest born, or, 
to speak more correctly, the first-born child. “ In support of 
their contention they rely on the provisions in the Dhamma- 
thats that in certain cases the younger son may be vested with 
the rights of the orasa or privileged son. 


The suit was instituted in the Court of the District Judge 
of Hanthawaddy. 


The substantial issue before him was whether Po Cho. 
who predeceased his father, acquired before his death the 
status of a privileged or orasa son and became thereby entitled 
to the preferential share of one-fourth in the parental 
estate, which he passed on to his children, the plaintiffs. 

In using the term “ privileged ” their Lordships do not’ 
wish to introduce another element of complexity to a sufficiently 
perplexing question. They use it simply as a synonym for 
auratha or orasa. 

Admittedly the entire property in dispute was acquired 
as stated in the plaint “during the marriage of the said U Baw 
and Daw Hmo,” and thus husband and wife under the Bur- 
mese-Buddhist Law were entitled to equal shares in the pro- 
perty. If this fact is borne in mind much of the difficulty in 
the case would disappear. 


The District Judge felt himself constrained by previous 
decisions in the Burma Courts to hold that the plaintiffs had 
made out their claim and were entitled to a one-fourth share 
in the estate. 


From the District Judge’s decree the defendants appealed 
to the Chief Court. The appeal was in the first instance 
heard by a Division Bench consisting of Robinson, C. J., and 
Duckworth, J. In view of the fact that the decisions in pre- 
vious cases were by no means consistent and having regard to 
the complexity and importance of the controversy in the pre- 
sent litigation, the learned Judges felt it advisable to refer the 
points at issue to a Full Bench of their Court ; and consider- 
ing that the reference should be based on specific questions, 
they submitted to the Full Bench six questions, which appear 
to cover a far larger ground than perhaps was actually neces- 
sary for the decision of this case. 
e° , At is interesting, however, to note the questions, as they 
furnish the key to the major part of the decisions of the 
Full-Court. They are as follow :_ 
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“3, In a family consisting of both sons and daughters, can any child 
acquire the full status of orasa prior to the death of either parent ? 


“3. If so, in such a family where the eldest child is a daughter, can 
any son become orasa until his father dies ? 


3. In such a family, can the question which child is the orasa be 
decided before the death of either parent ?' 


ií 


“4. Can there be in such a family two orasas ? 
“e, Are sons always to be preferred to daughters as orasa ? 
“6, In such a family, can there be an orasa son who, predeceasing his 


parents, can transmit to his children a right to preferential treatment in the 
division of the estate ? ” 


The matter thus came before a Full Bench of five Judges. 
Although some of them considered the questions rather wide 
in view of the actual facts of the case, all concurred substan- 
tially in the answers which Mr. Justice Maung Kin gave. His 
answers are as follow -_ 

“ Question 1—in the affirmative. 

“ Question 2—Where the eldest child is a daughter, no son can become 

orasa. 

“ Question 3—1in the affirmative. 

“ Question 4—in the negative. 

“ Question 5—in the negative, unless the son is the eldest born. 

“ As regards Question 6, I may say that the word ‘transmit’ is not 
quite a happy term. The eldest born son is the orasa. If he predeceased his 
parents, his children will have a right to preferential treatment as laid down 
in the first paragraph of S. 15 of the Manugye, or S. 162 of the Digest. If the 
eldest born son died before he became ‘competent to take his father’s place, a 
younger son, being fully qualified, may become orasa, and, if that son had 
predeceased his parents, his children will have a right to the same preferential 
treatment. But if the eldest born child was a daughter and predeceased her 
parents after she had become competent to take her mother’s place, her children 
will have a right to the same preferential treatment. It is doubtful whether 
another daughter, younger than a son, can ever take the place of the eldest born 
daughter who is not competent or died before she became able to take her 
mother’s place.” 

On receiving the answers to the questions submitted, the 
Divisional Bench reversed the decree of the District Judge and 
awarded a decree to the plaintiffs in respect of a one-sixteenth 
share of the estate, in lieu of the one-fourth that had been given 
to them by the Court of first instance. From this decree the 
present appeal has been preferred, and the arguments which 
were pressed in the Chief Court have been forcibly addressed 
to their Lordships. e %e 


Three principal grounds have been urged in support of the 
plaintiffs’ claim, and on these grounds the correctness of the 
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judgments of the Full Bench is challenged. First, that the 
Dhammathats do not, when speaking of an orasa son, lay down 
any rule that he should be the eldest or first born of the 
children. Secondly, that a daughter, by the rule in the Dham- 
mathats relating to the inferiority of the female sex in relation 
to the male, can never be the orasa child ; and, thirdly, that 
when there is a son, a daughter cannot be an orasa child, which 
appears to be only a branch of the second argument. 


Before referring to the judgments of the Full Bench, 
their Lordships desire to state the result of their own examina- 
tion of the Dhammathats. 


In respect of the first proposition advanced on behalf of 
the plaintiffs, viz., that in the Dhammathats the status of orasa 
is not confined to the eldest or first born, it appears to their 
Lordships that the argument is based upon a misconception of 
the rules laid down in the Burmese-Buddhist Law. Chapter 6 
of the Digest deals with the subject of partition between pa- 
rents and their own children, i. e., descendants of the first 
degree. S. 30 relates to partition between mother and son on 
the death of the father. All the Dhammathats agree that on 
the death of the father the eldest son should be entitled to a 
one-fourth share of the estate, and that the mother should be 
entitled to the remaining three-fourths for herself and her 
younger children. The Vilasa states as follows :_ 


“ On the death of the father the iule of paitition between mother and 
son is as follows :— j 


“Tf the son is the eldest born and if he helps the parents in the acqui- 
sition of the family property, he shall get his father’s elephant and pony, to- 
gether with their keepers ; the cup, spear, tray and plates used by his father ; 
the clothes, ornaments, ‘and belt worn by him ; the lands held as an appanage 
of his office ; the town or village, the usufruct of which he enjoyed, and the 
office held by him. The mother shall get her belt, finger-rings, bracelets, ear- 
rings, necklaces, combs, b&tel-box, stool and personal ornaments given her 
during the father’s lifetime. The remainder, such as gold, silver, bullocks. 
buffaloes, goats, pigs, fowls, ducks clothes paddy-rice Indian- 
corn, peas, millets, barley, sessamum, cotton and househoid 
furniture shall be divided into four shares ; the mother shall get three shares 
and the sên onesshare. Even if there are ten sons, only one-fourth shall be 
given them.” 


The Kaingza states the rule thus __ 


“The reason why the mother gets three shares is that when the prc- 
peity was being acquired, the son was not yet born, and after he was born he 
*ould¢not (during his minority) do anything towaids the retention of what was 
already acquired ; even the father can merely acquire, but cannot prevent 
waste” It is the mothet alone who takes care of the property.” 
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In the Myingun the rule is stated in the following 
terms :_ 

“Tf the son is one who is competent to assume the father’s responsibi- 
lities, and is known to the local authorities, he shall get his father’s pony, 
drinking-cup, betel-box, sworfl, lands held as emoluments of office, lands worked 
by him, personal ornaments and wearing apparel, cups, trays, spoons and 
plates, spears large and small, armour, and such other articles worn by men 
only. Stored-up grain, bullocks, buffaloes, slaves, fowls, pigs and utensils 
shall be divided into four shares; the mother shal] get three shares and the 
son one share.” 

The Manugye states the principle in identical terms (1). 
It declares that on the father predeceasing the mother, the 
estate, after the apportionment of the specific articles 
as laid down in the Dhammathats, should be divided into four 
shares out of which the “ eldest son ” should be entitled to one 
share and the mother and “ younger children ” to three shares. 
In S. 12 it declares that when the mother dies in the life-time 
of the father the same rule should apply to the “ daughter's” 
claim to share in the estate. 


It is unnecessary to refer to the passages in the other 
Dhammathats as set out in the Digest relating to the right 
of the “ eldest son ” to a one-fourth share on the death of the 
father, as they state the rule substantially in the same terms. 

On these rules the question arises, who is the son who be- 
comes entitled to this right ? The respondents’ contention is 
that this special right is given to the eldest born son, while 
the appellants urge that the words “ eldest son > are not res- 
tricted to “ the eldest born, ” but applies equally to a son who, 
in a family consisting of a number of children of both sexes, 
stands in relation to them as the eldest son. And on this 
ground they contend that Po Cho was the “ eldest son > and 
entitled to the one-fourth share as orasa son. 


The answer to the question, however, is furnished by the 
Dhammathats themselves. The reason why the mother be- 
comes entitled to a three-fourth’s share in the estate in which 
she and the deceased father held equal shares explains also 
who “the eldest son” is who becomes entitled to the one- 
fourth share. 


The Mano Dhammathat explains the reason why the 
mother gets the three-fourth’s share in these terms : — 
“The mother gets three shares because while the property was being 
acquired the son was not yet born, and when acquired the mother is the oply 
person to take care of it and prevent it from being wasted.” 


—— 


1. Richardson’s Translation, Book *X, S. 6, p. 273. ° 
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The Dhammathat-pyu gives it thus :— 


“On the death of the father the partition between mpther and son shall 

be as follows :— ` 
It states the question first, “ Why should the mother get 
three shares ? ” and then gives the reply :— à. 

“ Because during the early days of her wedded life, while family 
property was being acquired the son was not yet born and whatever was acquired 
by his father the mother took care of and laid by. Hence the mother shall 
get three shares, she being the principal agent in the acquisition of the family 


property. ” 

The Vilasa declares that on the death of the father the rule 
of partition between mother and son is as follows. It specifi- 
cally states : “ If the son is the eldest born,” and “ if he helped 
the parents in the acquisition of the family property, he shall 
get his father’s elephant, etc. The remainder of the estate 
shall be divided into four shares__the mother shall get three 
shares and the son one share ” 
and to the question, “ Why should the ‘ eldest born child’ get 
a ‘fourth share ?” the answer is :— 

“ the parents obtained the child at the commencement of their 
wedded life by their earnest prayer and acquired the property 
with his or her assistance. ”’ 

What can all this mean, except that “ the eldest son ” 
referred to in all the Dhammathats is the eldest born child of 
the wedded pair. 


In S. 33 of Mr. Gaung’s Digest the rules of the Dham- 
mathats referring to the rights of the “ eldest daughter ” in the 
family estate on the death of the mother are set out at length. 
These rules require careful analysis and consideration in con- 
junction with the rules relating to the rights of the son on the 
death of the father, leaving the mother surviving him. 


A comparison between these rules regarding the son’s 
rights and the daughter’s rights will elucidate still more clearly 
what is meant by the “ eldest son ” or the “ eldest daughter ” 
in the Dhammathats. 


S. 33 deals with the subject of partition between father 
and the eldest daughter on the death of the mother, as happen- 
ed in the present case. Daw Hmo died before her husband, 
leaving Ma Nyein Aung, the eldest born child of the marriage. 
Fer estatus and her rights are clearly stated in the Dhamma- 
thats. The Manugye, the authority of which has been recog- 
nised*by the Board,*after setting out the specific articles belong- 
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ing to the mother or in her sole use in her lifetime, such as ear- 
rings, bracelets, belt, cups for eating and drinking, clothes and 
ornaments worn by women to which the eldest daughter became 
entitled, states the rule as to the partition of the residue of the 
family property between the surviving parent, the father, and 
the eldest daughter thus (2) :—. 


Partition between father and daughter on the death of the mother. 


“Let the father have his riding elephant and horse, his goblet, the slave 
who carries his water and betel, his sword, betel apparatus, clothes, and orna- 
ments. Let the daughter have her mother’s ornaments, clothes, and the slave 
who cooked her rice; and having divided the residue into four shares, let the 
daughter have one and the father three. ” 


In the Kungyalinga the rule is stated in the following 
terms — 
“The mode of partition between the orasc daughter and father on the 


death of the mother is, mutatis mutandis, the same as that between mother and 
son on the death of the father. ”—The Digest, p. 88 


In the Warulinga it is as follows :— 

“The mode of partition between father and daughter on the death of 
the mother is, mutatis mutandis, the same as that between mother and son on 
the death of the father. The daughter shall get in addition her clothes, orna- 
ments and goldflowers, one female slave, and her mother’s personal belongings, 
just as the son gets his father’s personal belongings. z 

The Cittara states the rule thus :— 


“The mode of partition between father and orasa daughter on the 
death of the mother is, mutatis mutandis, the same as that between mother and 
son on the death of the father. ” 

The Kyetyo gives the rule more fully -_ 

“The mode of partition between father and orasa daughter on the 
death of the mother is as follows :— 

“The daughter shall get her anklets, bracelets, ear-rings, belt, 
necklaces, etc, given her during the mothers lifetime, and by both 
parents, these having become her separate property. She shall also get 
her mothers belt, necklaces combs, finger-rings, ear-rings, bracelets, 
betel-box, cushions, and other personal ornaments, The ornaments worn 
by the daughter during the mother’s lifetime shall go to her. The rest of 
the property such as gold, silver, copper, iron, slaves, buffaloes, bul- 
locks, goats, pigs, fowls, ducks, paddy. rice, Indian corn, millets, 
barley, sessamum, cotton and household furniture shall be divided into four 
shares ; the father shall get three shares and the daughter orfe share?” 

“The above rule applies when the daughter is the eldest born. The 
younger daughters shall get their shares only on the death of both parents. ” 

And then comes this important question (3) 2. 


“Why should the mother get three shares and the eldest child only 
one share? Because the mother saves the property acquired by the fatltes 


3. Richardson’s Translation of Manugye—Book X, S. 3, p. 271. 
3. Kyetyo, S. 33. z 
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and thereby accumulates it at the early period of her wedded life, before the 
eldest child was born ; and during the minority of the eldest child, before he 
or she could assist the parents the mother accumulates thé property acquire: 
by the father. The eldest child gets one share because he or she upholds the 
parent’s position and rank and continues the family. Having to bear the 
children, the mother has not the heart to make them work, nor can she see them 
sufer privation ; she cherishes them and brings them up. Children lie under 
greater obligation to the mother than to the father. Hence the mother gets 
three shares and the son one share. Should the property enumerated above be 
exhausted by the mother for her sustenance or in performing works of merit, 
let it be so. The sons shall not also claim the residue of the property t 
which the mother alone is entitled. ” 


It is to be specially noted that the words here used are 
‘eldest child, ” clearly indicating that the expression includes 
children of both sexes. 


This passage from the Kyetyo shows not only that on the 
death of the mother, the eldest born daughter is entitled to a 
one-fourth share, but it also explains why she becomes so en- 
titled. The eldest born daughter steps into the shoes of the 
mother, assumes her responsibilities, manages the household 
and takes care of the younger children like the mother, and is 
confirmed in the status of the orasa child. The status does 
not depend on the decease of the father, where the child is a 
son; or of the mother, where it is a daughter ; it comes into 
existence on the fulfilment of three conditions, viz.: (1) that he 
or she is the first-born child ; (2) that it attains majority ; and 
(3) helps either in the acquisition of the family property and 
the discharge of the father’s responsibilities; or, if a daughter, 
helps the mother in the care of the property and the control 
and management of the household, which lie particularly within 
the mother’s duties. 

In their Lordships’ judgment, although it is not easy al- 
ways to reconcile the*inconsistencies with which the Dhamma- 
thats bristle, upon a careful comparison of the different enuncia- 
tions so laboriously brought together in the Digest, the follow- 
ing propositions clearly emerge from the rules propounded in 
the Dhagnmathats, viz., that the designation orasa in not limit- 
ed to a son and that it connotes the eldest or first-born child 
who is competent to undertake the responsibilities of the de- 
ceased parent. 

The grounds on which “ the eldest child ” may be “ super- 
sédeed ” or displaced from his or her status are collected in S. 62 
(p. 117) of the Digest. When a son is incompetent to assume 
the duties and responsibilities of the father, either from physi- 
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cal defects or otherwise, it is declared that the next brother 
should step intọ his shoes. Supposing there is a daughter in- 
tervening between the two sons, viz., the first born and the next 
born son, she could not possibly be the orasa child. The law 
does not say that on the mother’s death a daughter who was 
not the eldest or first born should become the orasa child and 
become entitled to a preferential share. As already observed, 
the provision is for the first born, whether male or female, if 
competent. 


In the present case the mother died several years before 
the father ; it is not disputed that the eldest daughter, the 
first-born child, Ma Nyein Aung, assumed all her responsibi- 
lities. Nor is it disputed that she was quite competent to do so. 
It may be taken for granted that she looked after the conserva- 
tion of the property as her mother did during her life-time and 
took care of the younger children. She was thus the orasa 
child of the marriage of U Baw and Daw Hmo. The second 
son, Po Cho, could never become the orasa child and could 
never acquire the status in his own right. There was no eldest 
born son whom he had superseded for “ incompetency ” or into 
whose shoes he had stepped on his death before attaining 
majority. 

It is contended, however, that the sections dealing with 
partition between an elder sister and a younger brother on the 
death of the parents (Digest, S. 140) places the son on the 
same level as the elder daughter. The Kyetyo says 2. 

“Tf the eldest born is a daughter and the second child a son, let them 
share the estate equally between them.” 

The Kyannet makes the following statement :__ 

“If, after the establishment of a daughter as an orasa, a son is born 
they shall share the estate equally between them. 


“Tf the elder daughter and the younger son Are both childless, the estate 

shall not be divided equally between them, because the son is deemed the orasa.” 
Similar statements occur in other Dhammathats. Their 
Lordships do not propose to undertake the task of trying to 
reconcile transparent inconsistencies. Whethey the prescrip- 
tions to which the plaintiffs have referred as showing the 
superior right of a younger son to that of the elder daughter 
were actuated by a desire for a fair and equal divi- 
sion, it is dificult to say. It was certainly so in the case 
of one younger brother co-existing with the eldest born qjste., 
even after she was installed as orasa. Whatever may be the 
reason of these inconsistencies, it is clear that these arbitrary 
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rules of distribution cannot override or control the previous £x- 
press provisions relative to substantive right. 


Ss. 162 and 163 of the Digest deal with the rights of the 
children of the eldest son or eldest daughter dying before the 
parents. S. 162 is headed thus : 

“ The eldest son dies before the parents; the son of the deceased is 
entitled to the same share as his father’s youngest brother.” 

And S. 163 has the following heading, clearly indicating 
the subject dealt with in the section :— 


“The eldest daughter dies before the parents ; the deceased’s child is 
entitled to the same share as the deceased’s youngest sister.” 


The Manugye, in S. 15, Book X, states the rule as to the 
devolution of the share of the eldest born son or eldest born 
daughter on his or her predeceasing the parents : 


“If the eldest son dies before his father and mother, the law of in- 
heritance between his son and his son’s uncles and aunts is this: because in 
case of the death of father and mother the eldest son is called father, let his son, 
and his (the eldest son’s) younger brothers, share alike. 

“Should the eldest daughter die before the father and mother, this is 
the law for the partition of the inheritance between her daughter and her 
daughter’s uncles and aunts: that the daughter of the eldest daughter and her 
(the eldest daughter’s) younger sisters shall share alike, because the eldest 
daughter, when grown up, stands in the place of a mother. 


“In case of the death of the younger children occurring before the parents 
the law for partition of the inheritance between their children and the (co- 
heirs) 1elations of their parents is this: the children of the deceased have one- 
fourth of the share which would have come to their parents,” 

The Vilasa declares that “the eldest son of a deceased 
orasa shall receive as much of the inheritance as the youngest 
of his uncles. But the younger sons should receive only a 
quarter as much. Because a son is a nearer kin than a grand- 
son, the latter shall not receive out of the estate of his grand- 
father as much as the co-heirs of his deceased father.” 


a a . . 
The prescriptions in most of the other Dhammathats are 
substantially the same. 


. These sections clearly refer to the rights of the children 
of the eldest born son or eldest born daughter. Po Cho did 
not belong to this category, and he had no right to the one- 
fourth of the estate to pass to the plaintiffs. 


S. 164 refers to the shares of the children of one of the 
younger children predeceasing the parents. 


e “The child of a (deceased) younger son shall receive one-fourth of the 
share to which the deceased was entitled. He or she shall not receive an equal 
share with the aunts afd uncles 
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“The child of a (deceased) co-heir who was not the eldest shall 
receive a quarter of the share to which the deceased was entitled. The remain- 
ing three-fourths shall revert to the estate.” 


This is the conclusion at which their Lordships have 
arrived upon an independent review of the Dhammathats, and 
the view of the law that has forced itself upon them is support- 
ed and confirmed by the detailed and scrupulously careful exa- 
mination to which the provisions of the Burmese-Buddhist Law 
have been subjected by the learned Judges of the Chief Court. 
Maung Kin, J., who is himself a Burmese, conversant with the 
Burmese language and customs, and well versed in the Burmese- 
Buddhist Law, has fully discussed the rules of the different 
Dhammathats concerning the questions with which the Court 
had to deal. In the course of his judgment he says :— 


“All the Dkammathats mentioned in S. 30 of the Digest, when consider- 
ed as a whole, lead to the inference that it is the eldest born legitimate son who is 
entitled to claim a quarter of the parental estate from his mother on the death 
of the father, provided he has helped the parents in the acquisition of pro- 
perty and takes the deceased father’s place and continues the family. It appears 
that the Dhammathats take it for granted that the son, if compe- 
tent to do so, will take his father’s place and continue the family ; but “ whe- 
ther this duty is a mere moral abligation or can be enforced at law is at present 
undetermined so far as decisions go.” And this eldest born son, who is en- 
titled to a quarter share, is by later Dhammathats called an orasa.” 


and he then makes the following comment on the argument 
against the view he has just expressed :— 


“It may be argued that what is material is the fulfilling of the condi- 
tions and not the order in which the sons are born, so that even where the eldest 
born is a daughter a son who fulfils the conditions would be entitled to the 
quarter share from the mother on the death of the father. 


“In my judgment the argument is not sustainable. It can only be 
founded on the Dhammathats noticed above which do not call the son entitled 
to the share by apy description, such as Tha-u, thagyi, thagyi auratha or aura- 
tha, but which describe him only as the son who béars the father’s burden or 
responsibilities. It appears to me that these Dhammathats put the matter In a 
comprehensive form, because whether the claim is made by the eldest born son 
or by a younger son, the conditions must be fulfilled. These Dhammathats do 
not, in my opinion, contradict the proposition that the eldest born son, if com- 
petent, can claim the share from the mother, and if not competent, he will be 
superseded by another son who is competent ; but that if the eldest born is not 
a son, the right to a quarter share does not exist in favour of a son though he 
may be the eldest of the sons. I have deduced this by a consideration of the 
Dhammathats alone.” 


And his conclusion is as follows :— ° 


“It has, however, been urged that, as the Dhammathats look upon the 
son as being superior to the daughter, the eldest born daughter cannot be al- 
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lowed to claim the quarter share where there are sons. Among others, Ss. 140 
and 150 have been referred to in support of the contention. These sections and 
the others contain rules of distribution after both the parents are dead. ‘These 
are the rules which this Court has disregarded in Ma Kyi Kyi’s case (4). They 
do certainly show that the son is regarded as superior to the daughter. But 
they do not give him, unless he is the eldest born, any greater share than the 
eldest of the daughters. For if the eldest is a daughter and there is a son 
younger than she is, that son, instead of getting a smaller share in accordance 
with the order of the births of the children, gets a share equal to the eldest 
daughter, and in my judgment wherever, in these rules, the word auratha is 
used, it is used to indicate the eldest child but not with reference to the right 


en 


to claim a quarter share from the surviving parent. When both the parents?" 


are dead the guestion is not who is the eldest born but who is eldest of the sur- 
viving children, and all the surviving children get their fractional shares, larger 
or smaller, according to the priority of birth.” 


Maung Kin, J., refers to his own experience of the mean- 
ing attached by the Burmese people to the position of the eldest 
daughter. His remarks deserve attention :— 


“There is an additional reason why these rules of distribution of imheri- 
tance after both the parents are dead do not apply to cases where the eldest 
daughter claims a quarter share from her surviving parent, the father. It is 
that the claim is allowed her under very special circumstances, and as a reward 
for her past assistance in the acquisition of property and the possibility 
(which the law-givers expected in the times they lived) of her taking her. 
mother’s place and continuing the family and controlling the younger children 
as her mother had done in her lifetime. In the extract from Dhammathathkyarw 
which is given in S. 62 of the Digest we find the principle. . . . The eldest 
brother is in the position of the father, the eldest sister in the position of the 
mother. This is in the mouth of every Burman, and it is clear from the fact of 
the principle being recorded in that Dhkammathat word for word the same as 
it exists in the mouth of the people that it is a well recognised principle. And 
so far as my experience goes the principle has never been taken to mean that in 
the case of the eldest daughter, only her younger sisters give her the position of 
their mother. The younger brothers also respect her as they had their deceased 
mother. This happy state of things exists to-day and long may it continue. 

“Another point is that even if those rules of distribution among all the 
children are applicable to the question of the eldest daughter's right to a quarter 
on the death of her mother, the younger son cannot take her place, he can 
only prevent her from claiming the right. Then in that case there would be 
no orasa at all, a position which the Dhammathats can hardly be held to have 
contemplated. 

R In my judgment it is really unnecessary to go into the question of the 
applicability of these rules because it is perfectly clear, as shown above, that.the 
Dhammathats, in giving a quarter to the eldest child, have in view the case of 
there being both sons and daughters in the family.” 


The Burmese adopted the Buddhist religion, which was 


efmported from India, and with the religion they also seem to 


have received the Indo-Aryan conception of the superio- 


rights of men. ‘And Mr. Justice Maung Kin thinks that the 
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Hindu notion of sex superiority found its way among some of 
the text-writers. There appears to be considerable force in 
his observations, as will be seen from the use in the Dhamma- 
thats of various legal terms borrowed from the Sanskrit. 
Gradually, as the compilers of the Dhammathats absorbed the 
national customs and usages, the sex equalisation, which is the 
dominant feature of the Burmese law, prevailed, and the later 
Dhammathats show that the eldest born son and the eldest 
born daughter stand on the same footing. 


With reference to this subject the learned Judge makes 
the following remarks :— 


“ Among the Burmese-Buddhists equality of the sexes is recognised in 
the Dhammathats with occasional aberrations to the effect that the male is supe- 
rior to the female. But when we come to consider what superior rights are given 
to the man we find that his rights are hardly superior to the womans Although 
they borrowed their laws from the Hindu Institutes of Manu, the Burmese care- 
fully refrained from adopting the sex inequalities of the Hindu Law. For im- 
stance, in Hindu Law, the term aurasa was applied originally only to the legiti- 
mate sop. Next the Rishis evolved him into a son of a very superior type, 
namely, the son begotten by a man of a wife of the same caste who was 
espoused in an approved form of marriage with religious rites,was a virgin at the 
time of her marriage and had not passed through the marriage ceremony or a 
part of it with another man. This was done on spiritual grounds. In Hindu 
Law a daughter is not called an aurasa and is not allowed to confer spiritual 
benefits on her father as the aurasa son is.” 


“The Burmese borrowed the word aurasa and Burmanized it as auratha, 
but gave their own meaning to it suitable to the conditions of family life 
which they approved. Thus they called a child (son or daughter) born in 
lawful wedlock an auratha child, putting the son and daughter generally on an 
equal footing.” 


and he winds up by saying :— 

“Yn the result I would hold that the eldest born legitimate daughter 
has the right to claim a quarter share on the death of her mother whether she 
co-exists with sons or not, and that the eldest born chjld is the orasa, although, 
as regards the claim to a quarter share on the death of one of the parents, it 
would depend upon the circumstances of each particular case whether the claim 
can be made or not, that is to say, if the child is a son, he can only make the 
claim from the mother, on the ground that he steps into his deceased father’s 
place ; similarly, if a daughter, she can only claim as one who takes the 
place of her mother. It is clear also that there cannot be two orasas, a male 
and a female, in the same family, because an orasa is either the eldest born or 
the one who supersedes the eldest born.” 


His decision is practically embodied in his answer to 
question 6, already quoted. ; 
Pratt, J., who followed him in delivering judgment, sub- 
stantially agreed with his Burmese colleague? 
R—3 
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Heald, J., deals with the facts and the law of the case 
with equal care and minuteness. He reviews in great detail 
the Dhammathats and the decided cases of tht Burma Chief 
Court. He expresses his dissent from those which accorded 
the superior position to the younger son in preference to the 
eldest born daughter, and gives his reasons therefor. His 
experience of the country and of the people extends over 
twenty years. In his general conclusion he is in agreement 
with Maung Kin, J. He holds that auratha or orasa is ap- 
plied to both eldest born son and eldest born daughter; and 
states that this view is clear from the enunciations of most of 
the Dkammathats. He reviews the Dhammathats according to 
their antiquity. He refers to the ilasa, which was compiled 
in the twelfth century, and to the Wagaru in the thirteenth 
century, where the term auratha or orasa are applied to both 
eldest son and eldest daughter. He states that in the Dham- 
mathats Kyaw and the Kyangsa, written in 1630, the same 
expression occurs, so also in the Vatcchaya of 1775. He refers 
to U Gaung’s authority, who is, as already stated, the author 
of the Digest. Heald, J.’s conclusion is :_ 

“From the above survey of the Dhammathats I think that it is fairly 
clear that the word auratha is commonly used to mean the eldest child, whether 
son or daughter, and that if the eldest child, being a son, is competent on the 
father’s death to take the father’s place in the family, or, being a daughter, is 
competent on the mother’s death to take the mother’s place, then he or she is 
auratha, and on the father’s or mother’s death, is, according to the Dhammathats, 
entitled to the father’s or mother’s personal property and to one-fourth of the 
rest of the estate, and, further, that if the eldest child, whether son or daughter, 
dies without having become entitled to that interest in the estate, his or her 


children are entitled to share equally in the estate with the younger brothers 
and sisters of the deceased.” 


Dealing with the inconsistent statements in some of the 
Dhammathats showing a certain preference for sons in relation 
to the eldest daughter, he says as follows :— 


“The Vicchedani, when dealing with the partition between brothers and 
Sisters after the death of both parents, actually says: ‘ Though the eldest child 
be a daughter she does not reach the status of auratha and she must share 
equally with hor younger brother,’ and one or two of the minor Dhammathats 
contain similar passages, which I have no doubt were taken from some old 
books and reproduced Hindu or possibly pre-Hindu ideas. But just as the 
Dhammathats, when translating passages which are evidently taken direct from 
what may be called the Hindu Law books, use auratha in its original sense of 
‘legitimate’ and, nevertheless, when they come to apply it to Burmese Buddhist 
‘Law use it in the special sense of ‘an eldest born child who is competent,’ so, 
although they reproduce passages which follow the Hindu Law in saying that 
a daghter can never*be ayratia, nevertheless when they come to the actual 
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division of the property of the estate of a Burmese family they put the daughter 
practically, and in some cases entirely, in the same position as the son.” 


Duckworth, J., and the Chief Justice adopted the views 
of Maung Kin, J. Duckworth, J. says -_ 

“Tt is perfectly clear that S. 163 of the Digest applies to families con- 
sisting of both sons and daughters Among the Burmese people generally, 
there is no doubt that the eldest legitimate child, whether it be a son or daughter, 
is regarded as taking the place of the parent of the same sex when that parent 


dies. ” 

Their Lordships do not feel called upon to discuss in 
detail the decisions of the Burma Courts cited at the Bar, as 
they agree generally with the observations of the Judges of 
the Full Bench. 

In so far as those decisions expressly or by implication 
are adverse to the rights of the eldest born daughter, their 
Lordships have no doubt proceeded on an insufficient con- 
sideration of the status assigned to the first-born child by the 
Buddhist-Burmese Law as embodied in the Dhammathats, and 
expressed in the existing customs and usages to which Mr. 
Justice Maung Kin so forcibly refers. l 

The eldest born child occupies an extraordinarily favour- 
ed position as compared with the younger children, inasmuch 
as the parents, to use the quaint language of the Ņilasa, 
‘ obtained the child by their earnest prayers at the commence- 
ment of their wedded life, and acquired the property with his 
or her assistance. ” 


These considerations have led their Lordships to the 
conclusion that in the present case Po Cho, being a younger 
child, although the eldest son, did not acquire the status of 
orasa and did not become entitled to the privileged position 
allotted to the eldest or first-born son. [In these circumstances 
the judgments of the Full Bench and the decree of the Chief 
Court appear to their Lordships to be perfectly right, and 
they are of opinion that this appeal fails and should be dis- 
missed. In view, however, of the importance of the case 
and the difference of opinion prevailing until the “decision of 
the Full Bench on the questions at issue, their Lordships think 
that the costs of both parties should come out of the estate. 
And they will humbly advise His Majesty accordingly. 
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PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Fort 
William in Bengal.) 
PRESENT : Lord Dunepin, Lorp ATKINSON, MR. 
AMEER ALI AND LORD SALVESEN. 


Raja Sasi Sekhareswar Roy Bahadur ... Appellant* 
V. 
Lalit Mohan Maitra, since deceased ... Respondent. 


Arbitration—Award filed ın Court—Decree based on—Allotment of pro- 
pertres—Suit for possession of properties allotted—If les—Execution of decree— 
Limitation. 

A disputed claim to lands was submitted by the parties to arbitration ; 
the award given therein was filed in Court and based on the award a decree 
was passed allotting certain specific properties to each of the parties. One 
ot them without executing the decree and getting possession of the items 
allotted to him within the period allowed by law; filed a suit for possession, 
Held, the remedy being in execution, the suit was not maintainable. 


Obiter—If after the award the parties had obtained possession of the 
properties allotted to each of them and subsequently one of them trespassed on 
the lands allotted to the other, a suit could then be founded on the award 
itself and not upon the decree following it. 

Appeal from a judgment and decree (30th November, 
1921) of the High Court of Judicature at Fort William in 
Bengal, which reversed a judgment and decree (28th Feb- 
ruary, 1920) of the Officiating Subordinate Judge of Rajshahi, 
decreeing the plaintiff’s claim. 

The plaintiff was owner of Towzi Mahal No. 197, 
and the defendant was owner of Towzi Mahal No. 13, of 
the Malda Collectorate. They were in joint and undivided 
possession of the villages appertaining to their respective 
estates, and had differences. They appointed ‘the Collector 
and District Magistrate of Malda as arbitrator to settle their 
disputes, and to partition the villages between them. The 
arbitrator delivered his award on the roth June, 1905, allocat- 
ing certain specified villages to the plaintiff, and other specified 
villages to the defendant, and directing that the rents and pro- 
fits of the apportioned villages were to belong to and be pay- 
able to the respective owners under the award as from the 
17th July, 1905. On the 9th July, 1917, the plaintiff insti- 
tuted the present suit in the Court of the Subordinate Judge of 
Rajshahi, claiming possession of the lands allocated to him 
by the award, and mesne profits, and alleging that the cause 


*P C Appeal No. 89 of 1923. 31st October, 1924. 
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‘of action arose on the 17th July, 1905, the date fixed by the PS 
award for effective possession. The defendant, by his written Raja Sasi 
statement, pleaded inter alia, that the award having been filed Boy Bak 
in Court under S.:526 of the Civil Procedure Code, 1882, > 

and a decree in accordance with it made on the 17th March, 
1904, no separate suit would lie on the same cause of action, 
and the remedy of the plaintiff was by execution only. The 
plaintiff not having executed that decree within three years of 


that date, his suit was barred by limitation. 


The Subordinate Judge (N. K. Mitra, Esq.) on the 
28th February, 1920, made a decree in favour of the plaintiff 
which, however was, on appeal, reversed, and the suit dismiss- 
ed by the High Court (Woodroffe and Ghose, JJ.) on the 
30th November, 1921. The plaintiff thereupon appealed 
to His Majesty in Council. 


Sir George Lowndes, K. C. and B. Dube for appellant. 


L. de Gruyther, K. C. and Parikh for respondent. 
31st October, 1924. The Judgment of the Board was 
delivered by 


Lord DUNEDIN :_In this case a question has arisen Lord 

i : i . Dunedin. 
between two Zemindars. They were in possession of certain 
properties in what may be called a very uncomfortable manner, 
that is to say, they possessed certain lands in common, and the 
way of possession was a very uncomfortable way. One got 
the rents of certain tenants, and the other got the rents of 
others, and sometimes they both went to the same tenant and 
each realised a portion of his rent. In order to get rid of 
this inconvenient situation, they agreed to arbitration ; an ar- 
bitration was accordingly held, and the arbitrator allotted cer- 
tain villages to one, and certain villages to the other. There- 
upon possession to a certain extent was taken in accordance with 
the award. The present suit was raised by the plaintiff, and 
the object of the suit was to get possession of certain lands 
which he said were his under the award, and gf which the de- 
fendant was in improper possession. He makes a plain aver- 
ment in the plaint. He says, after setting out the fact of 
the award and the finding, “ But in spite of his”. that is the 
defendant_“‘being bound in accordance with the provisions 
of the said award and the decree passed upon it to give up 40 
the possession of the plaintiff” certain lands, “the defendant has 
not done so. The defendant is not entifled and has nd right 
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to enjoy and possess the lands mentioned ” in the three sche- 
dules annexed. For relief he asks “ That on declaration that 
the lands mentioned in the three schedules are lands depicted 
in the Revenue Survey maps of Mouzahs Lakshmipur, Bilbo- 
rendra and Begpur respectively, and (on declaration) of the 
plaintiff's right on the basis of the aforesaid award and the 
decree passed upon it to get possession of the same, the plain- 
tiff may get decree for khas possession of the same on eviction 
of the defendant from all these lands.” The answer that is 
made by the defendant, and which has been given effect to by 
the Court below is that if what the plaintiff says is true, the 
defendant (plf. ?) ought to have executed the decree which he 
got and not have allowed that decree to become null by reason 
of limitation. The question, therefore, resolves itself into this - 
Could he on the statement of the facts now made have at the 
time got execution upon the decree ? The decree was filed 
in Court, and the order of the Court is this : “ It is ordered 
that the suit be decreed in the terms of the award annexed 
herewith.” The effect of that is not doubtful. It is a decree 
which so to speak sets out again the words of the award. The 
words of the award, after going into the matter of the boun- 
daries of the land and describing them, are these : “I further 
decide that the parties will collect rents and other profits ” 
from a certain date “ and that each of the two parties above 


named will deliver respectively to each other all the Zemindari 


papers which they may have in their possession. ” If it is the 
fact, as the plaintiff says in his plaint, that the defendant did 
not give up possession, the way in which the plaintiff was kept 
out of the lands which he ought to have had can only have 
been one of two ways : Either it was that a cultivating tenant 
was on these lands ang paid rent to the defendant instead of 
to the plaintiff as he ought to have done, or else, if there was no 
tenant then it must have been that the plaintiff was kept out 
of the lands in a physical sense, that is to say, he was not 
allowed to go on to them. It seems to their Lordships to be 
plain that in either of those cases an appropriate warrant could 
have been got from the Court upon a decree framed in the 
terms mentioned. That seems to end the case. It does not 
end perhaps all that might have been made of the case, 
bgcauge one can see that there might have been a case of this 
sort, and for aught their Lordships know this may really be 
the cage. Some of these lands, how much exactly they do not 
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know, but certainly a good proportion, were jungle lands, or 
lands under water, at any rate lands not in a fit state 
for cultivation. If after the award the parties went 
down to the ground and said : “ Here are the boundaries that 
have been settled by the arbitrator; this is my land, and 
that is yours,” and then went away and nothing happened 
as regards this waste or watery land, and neither party went 
on to it and possessed it, and then, after the expiry of the 
limitation years upon the judgment on the award, the defend- 
ant by means of a tenant went in upon those lands and began 
to cultivate them, and took the rent from the tenant, who 
was so put in, it is quite clear that the plaintiff could then have 
come and asked the assistance of the Court. He would have 
tounded upon the award itself and not upon the decree follow- 
ing upon it, and to that there would have been no answer. 
But unfortunately, although there is, one may almost say 
more than a hint that that is the true state of the case, that is 
not the case that was made, and it is a case obviously that 
would not only have had to be averred but proved, and there 
might and probably would have been a great deal of evidence 
on one side and on the other. It is too late now for their 
Lordships to take up that case. They will, therefore, humbly 
advise His Majesty that the appeal must be dismissed with 
costs. 

Solicitors for appellant : Barrow, Rogers and Nevill. 

Solicitor for respondent : E. Dalgado. 

A. de M. pee Appeal dismissed. 


PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at 
Allahabad). 
PRESENT : Lord DUNEDIN, LoD CARSON AND LORD 
DARLING. 
Saiyid Manzur Hasan and others 
v 


Saiyid Muhammad Zaman and others ... , Respondents. 
Highway—Right to hold religious processions on public highway—Regula- 
tion of traffic—Right of suit—Special damage. 


A ppellants* 


Members of a religious body possess the right to conduct a religious pro- ` 


cession with its appropriate rites and observances along a public highway. Such 

a light is not exclusive, but subject to the orders of the local authorities regulat- 

ing the traffic and the rights of the public. l e . 
A civil suit lied against persons infringing such right or preventing the 
*P C-Appeal No. 25 of 1923. ° 13th November, °1924. 
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regular conduct or progress of such processions, without proof of any special 
damage other than the obstruction of the procession. 

Parthasarathy Alyangar v. Chinnakrishna Aiyangar, ILL R 5 M 304; 
Sundaram Chetti v. The Queen, LLR 6 M 203; Sadagopachariar v. A. Rama 
Rao, I L R 26 M 376; and M. Abdul Hafiz v. Latif Hossein, 1 L R 24 C 524 
approved. 

Vijiaraghava Chariar v. King-Emperor, 1 LR 26 M 554 referred to. 

5. F. Kadir Sausare v. I A V Mirza Aga, I L R 2 Bom 457 ; K Sujaudin 
v. Madhavdas, I L R 18 Bom 693 ; and Baslingappa v. Dharmappa, I L R 
34 Bom 571 disapproved. 


Appeal from a decree of the High Court of Judicature 
(30th May, 1921) which reversed a decree of the Second 
Subordinate Judge of Aligarh. (10th September, 1918) 
decreeing the plaintiffs’ claim. 

The plaintiffs, on behalf of the Shiah community of 
Aurangabad, instituted this suit on the 16th May, 1918, in 
the Court of the Second Additional Subordinate Judge, Ali- 
garh, against the defendants, as representing the Sunni com- 
munity in the town, praying for (a) a declaration and notifica- 
tion of the fact that the plaintiffs, along with other Shiah resi- 
dents of Kasba Aurangabad, were entitled to stay and perform 
the matam ceremony in a circle on the public thoroughfare at 
the back of the newly-built Jama Masjid, and that the defend- 
ants had no right or title to obstruct or stop the same at any 
time ; (b) a permanent injunction against the defendants ever 
so interfering or obstructing them ; and (c) any other relief 
which may be deemed equitable. The rest of the facts appear 
from the judgment of their Lordships. 


On the roth September, 1918, the Additional Subordinate 
Judge (L. G. Mukerji, Esq.) delivered judgment, dismissing 
the claim for damages but decreeing the rest of the claim and 
he continued : “I hereby declare that, subject to the orders 
of the local authorities regulating the traffic, the plaintiffs have 
the right to make short stays in the lane at the back of the 
Jama Masjid at Aurangabad for the performance of matam, 
and I hereby enjoin the defendants specifically mentioned in 
the plant (by names) from interfering with the said 
performance. ” 

The defendants appealed to the High Court of Judicature 
at Allahabad, and the plaintiffs filed cross-objections asking 
that so much of the decree as subjected their rights “ to the 
etders of the local authorities regulating the traffic ” should 
be deleted. On the 30th May, 1921, the High Court (Tud- 
ball and Sulaiman, JJ.) allowed the appeal, and dismissed the 
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suit with costs, remarking that what the plaintifs sought for 
was “absolutely inconsistent with the maintenance of the 
paramount idea that the right of the public is that of passage. 
In plain words, what they ask from the Court is a declaration 
that they have a right to block the passage in a very unreason- 
able manner.” 


The plaintiffs thereupon appealed to His Majesty in 
Council. 
L. de Gruyther, K. C., W. Wallach and Raj Rama Fateh- 
singhji of Limbdi. for appellants. 
Sir George Lowndes, K. C. and A. Majid for respondents 


13th November, 1924. The Judgment of the Board was 
delivered by 


Lord DUNEDIN :—In the town of Aurangabad there are 
two sects of Mohammedans, the Shiahs and the Sunnis. These 
sects worship in the month of Moharram in a different 
manner. In particular the Shiahs conduct a procession along 
with various emblems, which it is not necessary to specify, all 
alluding to the martyrdom of Hasan and Hosain, and as the 
procession proceeds they from time to time perform a cere- 
mony called Matam which means that they stop for a little and 
wail. The Sunnis also revere the martyrdom of Hasan and Ho: 
sain but worship in a different way. In the town of Aurangabad 
from time immemorial the procession of the Shiahs has passed 
along a certain public road which passed behind the back of a 
mosque used by the Sunnis. In 1916 for the first time the 
Sunnis interfered with the procession and alleged that it disturb- 
ed their devotions in the mosque. A modus vivendi was 
arranged fora time. In order to prevent disturbances for the 
moment the magistrates passed a regulation for the year in 
question that there should be no performance of Matam with- 
“1 a certain distance of the mosque until the procession had 
passed a certain distance beyond the mosque. A similar arrange- 
ment was made in 1917. To bring matters to a crisis the Shiahs 
then, in 1918, raised an action in the Court of Aligarh, asking 
for a declaration of their right to go in procession and use 
Matam and for a perpetual injunction against the Sunnis again 
interfering with them. They also asked for damages. The 
action was opposed by the Sunnis. The District Judge grant- 
ed the declaration that they craved, but subject to any Qrde; 
that from time to time the magistrates might make, and re- 
fused damages. Appeal was taken to theHigh Court by the 
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defendants and the plaintifts raised a cross-appeal asking 
that the rider as to the power of the magistrates might þe 
deleted. The High Court reversed the judgment and dis- 
missed the suit, holding that the plaintifs had not made out 
any cause for a declaration. They treated the suit as a prayer 
to be allowed to block absolutely the highway, which, their 
Lordships considered, could not be allowed. 


Leave was asked to appeal to the Privy Council and was 
granted by the Chief Justice and another Judge who had not 
heard the appeal, and it is abundantly clear, from the observa- 
tions which were made by them that they thought the question 
one of great importance. 

The case seems to their Lordships to raise for authorita- 
tive decision the question as to the right of religious proces- 
sions to proceed along the roads in India, practising their reli- 
gious observances, and the decided authorities in India are 
certainly conflicting. The first question is, is there a right 
to conduct a religious procession with its appropriate observ- 
ances along a highway ? Their Lordships think the answer 
is in the affirmative. In Parthasarathi Atyangar and others 
v. Chinnakrishna Aiyangar and others (1) Turner, C. J., lays 
down the law thus :— 

“ Persons of whatever sect are entitled to conduct religious processions 
through public streets so that they do not interfere with the ordinary use of 


such streets by the public and subject to such directions as the magistrates may 
lawfully give to prevent obstructions of the thoroughfare or breaches of the 


public peace.” 

In Sundram Chetti and others v. The Queen (2) before 
a Full Bench the position was maintained, and it was further 
laid down that the worshippers in a mosque or temple which 
abutted on a high road could not compel the processionists to 
intermit their worship while passing the mosque or temple on 
the ground that there was continuous worship there. At 
page 217 Turner, C. J., says :— 

“ With regard to processions, if they are of a religious character, and 
the religious sentiment is to be considered, it is not less a hardship on the 
adherents ef a creed that they should be compelled to intermit their worship at 
a particular point, than it is on the adherents of another creed, that they should 
be compelled to allow the passage of such a procession past the temples they 
revere.” 

In Sadagopachariar and others v. A. Rama Rao and 
others (3), in a civil case, the same view was taken, but in a 


x, (1883) ILR 5 M 304 2. (1883) IL R 6 M 203. 


° *3. (1902) IL R26 M 376. 
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criminal case in the same volume, Vijayaraghavachariar v. 
King-Emperor (4), two Judges held that to use a highway as 
a place of worship was not legitimate. One Judge, who had 
taken part in the former case, dissented and, at a former hear- 
ing, the Chief Justice had also dissented. The first of these 
cases came to this Board and no doubt was there thrown on 
the right of religious worship ina highway. Two other 
questions have, however, emerged. In several cases one 
sect claimed the exclusive use of the highway for their wor- 
ship. This has been consistently refused. The other ques- 
tion, which goes deep into what ought to be done in the prc- 
sent case, is this :_ “ Does a civil suit lie against those who 
would prevent a procession with its observances ? ” Here 
there is an obvious discrepancy between Bombay and Madras. 
and Calcutta upholds Madras. ‘The leading Bombay autho- 
rity is the case in Satku valad Kadir Sausare v. Ibrahim Aga 
valad Mirza Aga (5), Westropp, C. J. and Melvill, J. 
This was a suit by certain Mussulmans who carried 
tabuts in procession along a public road. ‘They were 
disturbed in so doing by Mussulmans of a rival sect. The 
head-note sets forth the judgment accurately :— 

“ Held, in special appeal the plaintiffs could not maintain a civil suit 
in respect of such obstruction unless they could prove some damage to them- 
selves personally in addition to the general inconvenience occasioned to the 
public. The mere absence of the religious or sentimental gratification arising 
from carrying ‘abuts along a public road is not any such particular loss or 


injury as would be sufficient, according to English and Indian precedents, to 
sustain a civil action.” 


The judgment really proceeds entirely on English authorities, 
which lay down the difference between proceedings by indict- 
ment and by civil action. 


In their Lordships’ opinion such a way of deciding the 
case was inadmissible. The distinction between indictment 
and action in regard to what is done on a highway is a dis- 
tinction peculiar to English Law and ought not to be applied 
in, India. This judgment was followed, as wag natural, in 
Kazi Sujaudin v. Madhavdas (6), by two Judges. Never- 
theless in the next case, Baslingappa Parappa and others v. 
Dharmappa Basappa and others (7), Sir Basil Scott, C. J. and 
Batchelor, J. disregarded the authority of their own Court in 


Satku valad Kadir Sausare v. Ibrahim Aga valad Mirzæ e 
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Aga (5), and pronounced a judgment which, without saying 
that it overruled Satku valad case (5), clearly did so. The 
lower Court had followed Satku valad case (5), and dismissed 
the suit. The head-note is: 


“On second appeal by the plaintiffs, eld, reversing the decree and 
allowing the claim, that the suit was not for the removal of a public nuisance 
but for a declaration of the right of an individual community to use a public 
road.” 


The Madras cases already cited were all cases (except the 
criminal one) in which declarations were sought and either 
granted, or, if asking for exclusive right, refused, but in none 
of them was the idea entertained of special damage other than 
the obstruction of the procession being needed. 


In Mohamed Abdul Hafiz and others v. Latif Hosein(8) 
the Madras view was taken. The head-note is 


“A suit for declaration of right to carry religious emblems in a pro- 
cession through the streets of a village and for damages for preventing the 
plaintiffs from doing so, lies in the Civil Court. ” 


Their Lordships are of opinion that the views of the 
Madras Courts are right and that the Bombay judgment is 


wrong. They think that the appellants are entitled to the 


declaration granted to them by the District Judge but propose 
to add to it, after the words “ subject to the orders of the 
local authorities regulating the trafic” the words “to the 
Magistrate’s directions and the rights of the public.” If 
their Lordships were simply to dismiss the appeal the effect 
would be misunderstood in India. Every different sect or 
religion when places of worship or upon the routes where the 
processions of those with whom they do not agree pass, would 
appeal to the judgment as settling that the functions of the 
procession should cease as it passed them. But if the declara- 
tion as made by thé District Judge is granted the Magistrates 
will still be able to make any arrangement they choose, and 
if they choose to, repeat the order that forbade doing matam 
within a certain distance of the mosque. That order would 
be an order passed in respect of special circumstances, not a 
general pronouncement as to rights. 

Their Lordships will, therefore, humbly advise His 
Majesty that the appeal should be allowed and the declaration 
granted as above indicated, and that the appellants should 
have the costs of the appeal before this Board, but inasmuch 


°. (1877) I L R®2 B 457. 8. (1897) I LR 24 C 524. 


PART Lly THE MADRAS LAW JOURNAL REPORTS. 29 


as in the Courts below they asked that there should be no 
declaration as to the Magistrates’ right, no costs should be 
allowed to either party in the Courts below. 


Solicitors for appellants: T. L. Wilson and Co. 
Solicitor for respondents : Douglas Grant. 


A. de M. Appeal allowed. 


PRIVY COUNCIL 
(On Appeal from the Court of the Judicial Commissioner of 
Oudh. ) . 
Present : LORD SUMNER, LORD PHILLIMORE, SIR JOHN 
EDGE AND SIR LAWRENCE JENKINS. 


Ranodip Singh and others ne, A ppellants* 
v. | 
Parmeshwar Pershad and others a Respondents. 


Hindu Law—Joint family—Suit to set aside fathers alienation of ancestral 
property—Some of the plaintifs born after the alienation—Limitation Act (LX 
of 1908) Ss. 6, 7 and 8 and Art. 126— Person entitled to institute a suit’— 
“Time from which limitation is to be reckoned.” 

On the 23rd June, 1920, four brothers (of whom the eldest was born on 
the 23rd August, 1886, the second on the 4th August, 1891, the third on the 1st 
October, 1897, and the fourth on the 30th November, 1900) instituted a suit, 
claiming possession of a village which was the ancestral property of their joint 
family under the Mitaksbara system of Hindu Law, and, therefore, that ths 
sale deed in respect thereof executed by their father on the grd June, 1893, 
having been executed, as they alleged, without legal necessity and without bene- 
fit to the joint family property, was void. ; , . 

Held, that, so far as the first and second sons were concerned, their claim 
was barred, under Art. 126 of the First Schedule, Limitation Act of 1908, on 
the expiry of 12 years from the 3rd June, 1893, the date when the cause of 
action arose, and from which limitation began to run ; that, as regards tke 
other two plaintiffs, the action was also barred, “and that Ss 6, 7, amd 8 of 
the Act did not prevent limitation running, as they only contemplated persons 
in existence at the time of the accrual! of the cause of action, which these lattes 
plaintiffs were not, they having been born after the said 3rd June, 1893. 


Appeal from a judgment and decree (18th July, 1921) ot 
the Court of the Judicial Commissioner (Dalal and Wazi: 
Hassan, JJ..) which afirmed a judgment and decree (22nd 
March, 1921) of the Subordinate Judge of Bahraich (M. H. 
Khan, Esq.) 

Both the Courts in India had held that, assuming ag teye 
the facts stated by the plaintiffs in their plaint, and recounted 
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ack in the judgment of their Lordships, the plaintiffs’ suit was bar- 
Ranodip red by limitation. 
-i B. Dube for plaintifis (appellants). 
ag The respondents were not represented. 
17th November, 1924. The Judgment of the Board was 
delivered by 
Sir SIR LAWRENCE JENKINS : This is an appeal from a 


petty decree dated the 18th July, 1921, of the Court of the Judicial 
' Commissioner of Oudh, affirming a decree dated the 22nd 
March, 1921, of the Subordinate Judge of Bhairach. 


The suit out of which the appeal arises was instituted on 
the 23rd June, 1920, by the four sons of the sixth defendant, 
Thakur Prithi Singh, claiming possession of the village des- 
cribed in the plaint. The plaintiffs and their father are a 
joint Hindu family governed by the law of the Mitakshara, 
and it is the plaintiffs’ case that the village is the ancestral pro- 
perty of the joint family. 

On the 3rd June, 1893, the plaintiffs’ father purported to 
sel] the village to Manjee Ram, who is represented in this suit 
by his descendants defendants Nos. 1 to 5. The seventh de- 
fendant claims as a mortgagee from defendants Nos. 1, 2 and 
5. 

The plaintiffs contend that the sale is not binding on them 
as it was not made for legal necessity, and on this ground they 
claim a decree for possession. 

Of the many issues framed in the Court of the Subordi- 
nate Judge it is only necessary to consider whether the suit is 
barred by limitation, and for this purpose the dates at which 
the several plaintiffs were born become important. 

Ranodip Singh, «plaintiff No. 1, was born on the 23rd 
August, 1886 ; Kali Baksh Singh, plaintif No. 2, on the 4th 
August, 1891 ; Sitla Baksh Singh, plaintiff No. 3, on the rst 
October, 1897; and Patmeshuri Baksh Singh, plaintiff No. 4 on 
the 30th November, 1900. It will thus be seen that the firs: 
and second plaintiffs were in existence at the date of the sale, 
but the other two plaintiffs were born after its completion. 

The time from which the period of limitation began to 
run has throughout been treated as the 3rd of June, 1893, on 
the assumption that the alienees then took possession of the 

o property within the meaning of Art. 126 in the First Schedule 
to the"Indian Limitdtion Act, 1908. 


PART I. | ` THE MADRAS LAW JOURNAL REPORTS. 37 


The prescribed period of 12 years from this date expired 
in 1905, but the plaintiffs contend that limitation is saved by 
S. 7 of the Limitation Act, read with Ss. 6 and 8. 


These sections so far as materia] are in these terms :— 


6. (1) Where a person entitled to institute a suit..... is at the time 
from which the perio, of limitation is to be reckoned a minor . . .he may 
institute the suit . . . within the same period after the disability has ceased 
as would otherwise have been allowed from the time prescribed therefor in the 
third column of the first schedule. 


7. Where one of several persons jointly entitled to institute a suit... 
is under any such disability and a discharge can be given without the con- 
currence of suth person time will run against them all; but where no dis- 
charge can be given time will not run as against any of them until one of them 
becomes capable of giving such discharge without the concurrence of the others 
or until the disability has ceased. 


8. Nothing in S. 6 or in S. 7 . . . shall be deemed to extend for more 
than three years from the cessation of the disability . . .of the person affected 
thereby the period within which any suit must be instituted, 


It is conceded that the suit would not be saved by these 
sections if brought by the first three plaintiffs alone ; but it ts 
contended that the fourth plaintiff is entitled to the extended 
period for which the sections provide, and that the suit is there- 
fore not barred by limitation. Both the Courts in India have 
decided adversely to this contention. 


The cause of action arose on the 3rd June, 1893, and it 
is from that date that the period of limitation is to be reckoned. 
The fourth plaintiff's subsequent birth on the 30th November, 
1900, did not create a fresh cause of action or a new starting 
point from which limitation should be reckoned. 


To the contention that by the cited sections the period of 
limitation is extended for three years from the cessation of 
the fourth plaintiff’s minority the answer ig that by their express 
terms this extended period can only be claimed by a person 
entitled to institute the suit at the time from which the period 
of limitation is to be reckoned. The fourth plaintiff does nor 
come within this description, for at that time he was not in 
existence. He, therefore, is not entitled to the three years 
extension, and his suit is consequently barred. 


Their Lordships will accordingly humbly advise His 
Majesty that this appeal ought to be dismissed. 
Solicitor for appellants : H. S. L. Polak. 
A. de M. Appeal dismissed: 
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In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 


Brahma Subbayya ... Petttoner* (ist nespondent 
and ist defendant) 
V. 
Kanala Ranga Rao ... Respondent (Petitioner 
and ist plaintiff). 

Civil Procedure Code, O. 41, R. 27 and O. 47—Scope of—If mutually ex- 
clusive-—A pplication to let im additional evidence—If can be disposed of prior 
to hearing of appeal—Opporfunity to rebut evidente. 


The rule relating to the admission of additional evidence in appeai and 
the provisions in the Civil Procedure Cođe relating to review are not mutually 
exclusive. Without resorting to an application for review in the trial Court, 
an appellant can apply for additional evidence being let in under O. 41, R a7. 
Indrajit Pratip Sali v. Amar Singh, I L R 2 Pat 676 (P C) followed: Kesswaji 
Issur v. Great Indian Peninsular Railway Co., Ltd, I LR 31 Bom 381 (P C) ex- 
plained, The appellate Court can make an order upon such an application 
even before the hearing of the appeal, but if it decides to call for additional 
evidence suo mofu it does so as a rule only at the stage of final hearing of ihe 
appeal. If the admission of such additional evidence prejudices the opposite 
party, the Court can, on a proper case being made out, afford him necessary 


facilities to rebut the same. 

Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act, praying the High Court to 
revise the order of the District Court of Kurnool in C. M. P. 
No. 148 of 1923 in A. S. No. 48 of 1922 (O. S. No. 42 of 
1920, Sub-Court, Kurnool). 


K. C. Seshachariar for petitioner. 
B. Somayya for respondent. 
The Court delivered the following 


JUDGMENT Jhe District Judge of Kurnool has made 
an order, admitting at the instance of the ist plaintiff, addi- 
tional evidence while hearing an appeal and the rst defendant 
attacks the correctness of this order, in the Civil Revision 
Petition before me. The point in controversy is Had the 
District Judge jurisdiction to make the order in question ? 
O. 41, R. 27, Civil Procedure Code, deals with the production 
of additional evidence in an Appellate Court. The material 
portion runs thus :_ 


° “27. (1) The parties to an appeal shall not be entitled to produce 


additional evidence, whether oral or documentary, in the appellate Court. 


*C RP No. 136 of 1924, 13th August, 1924. 
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“ (b) But if the appellate Court reqúires any document to be produced 
or any witness to be examined to enable it to pronounce judgment, or for any 
other substantial cause, the appellate Court may allow such evidence or docu- 
ment to be produced or witness to be examined. ” 


The'argument of Mr. Seshachari, the learned vakil for 
the 1st defendant, is, that under this provision of law, a suitor 
cannot apply for admission of additional evidence, but that 
its provisions can be invoked, only when the Appellate Court 
itself discovers some “inherent lacuna or defect and requires 
evidence to fill up the gap or remedy the defect. In other 
words, that the Appellate Court can act under this section of 
its own motion and not at the instance of the parties and re- 
liance is placed upon the decision of the Judicial Committee in 
Kesswaji Issur v. Great Indian Peninsular . Railway Co., 
Ltd. (1). It is no doubt true that some passages in the 
judgment in this case lend apparent support to this argu- 
ment ; the observation that is most relied upon, being the 
following": ae 

“This is important, because the legitimate occasion for S. 568 is when, 
on examining the evidence "as it stands, some inherent lacuna or defect be- 
comes apparent, not where a discovery is made, outside the Court, of fresh 
evidence and the application is made to import it. That is the subject of the 
separate enactment in $S:.623.” 

S. 623, referred to above, is the section relating to review 
of judgments and orders. I understand the argument to be that 
a party wishing to give additional evidence must be able to 
bring himself, within the provisions relating to review and that 
his proper procedure is to apply to the Trial Court for review 
and not to apply for admission of additional evidence to the 
Court which hears an appeal from the decision. According 
to this contention, the two sets of rules, one relating to review 
and the other relating to admission of additional evidence in 
appeal, are mutually exclusive. If tha party wishes to have 
additional evidence taken, he must take advantage of the re- 
view provisions ; but the Court acting ex mero motu and not 


at the instance of the parties can supply deficiencies, by taking 
evidence under O. 41, R. 27. 


I do not think that this position is tenable, i in the face of 
the most recent pronouncement of the Judicial Committee in 
[ndrajit Pratip Sahi v. Amar Singh (2). An argument similar 
to the one now advanced was urged before the Board and after 


— 
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a very full consideration, their Lordships refused to give effect 
to the contention. The case in Kesswaji Issur v. Great 
Indian Peninsular Co., Lid. (1) was relied on before the 
Board, as it has been before me, and indeed the 
High Court of Patna decided, on the authority of 
that ruling, that it had no jurisdiction to receive 
additional evidence in appeal, on the application of the parties. 
The Board, in reversing the decision of the High Court pointed 
out that the earlier case was peculiar in its character and after 
analysing the facts and circumstances of that decision clearly 
laid down the rule that an Appellate Court ‘has power to 
receive additional evidence in appeal at the instance of parties. 
The law has been stated in such unmistakeable terms that the 
matter now admits of no doubt and I am quite clear that the 
contention of the petitioner must fail. 


A second argument has been advanced, namely, that an 
order for admission of additional evidence cannot be made up- 
on a special or preliminary application, but that the proper 
occasion for it is when the appeal is heard, and the evidence is 
examined by the Appellate Court. In this case, I am satis- 
fied that the District Judge has made the order in question, in 
the course of the hearing of the appeal and has not dealt with 
the application as independent of and detached from the ap- 
peal. On this short ground, this argument fails ; but I am 
prepared to hold that there is no warrant for the position that 
when the application is by the party to receive additional evi- 
dence, the Appellate Court cannot make an order upon the 
application without hearing the appeal. Here again, the 
case relied on by the petitioner is Kesswayi Issur v. Great 
Indian Peninsular Railway Co., Lid. (1). But it will be 
seen from the observations of the Lords of the Judicial Com- 
mittee that the limitation referred to above applies only to 
cases, where the Court of its own motion makes an order for 
admission of additional evidence. The reason is obvious. 
The Court cannot make up its mind to receive additional evi- 
dence acting ey mero motu, without going into the evidence and 
becoming satisfied that there is a lacuna or defect. It is a 
power to be exercised by the Court on its own initiative and 
that function can be performed: only when the Court being ap- 
praised of all the facts appearing on the record sees reason to 
think that there is a gap to be filled up or a defect to be re- 
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medied. If a party makes the application, entirely different 
considerations apply ; and I do not see why the application 
should not be dealt with, independent of the appeal, although 
in most cases, it would no doubt be desirable to hear the appli- 
cation and the appeal together even then if possible. Ever. 
then, it may not become necessary to hear the appeal fully 
and the Judge may make up his mind to allow or reject the 
application very early during the hearing of the appeal. 


It is then, said that the District Judge finds that the plain- 
tiff was negligent and that therefore he ought not to have 
allowed the application. The rule vests the discretion in the 
Appellate Judge and I am not satisfied that, in this case, the 
discretion has not been judicially exercised. In complying 
with sub-rule 2 of R. 27, the learned Judge states his reasons 
very fully for the step he has taken. A case has not been 
made out for the exercise by the High Court of its revisional 
jurisdiction and I am therefore not prepared to interfere with 
the order of the learned Judge. 


There only remains one other matter to be dealt with. 
D. W. 1 did not offer himself as a witness in the Trial Court. 
A statement made by him previous to the suit is now allowed 
to be admitted as additional evidence. The plaintiffs wish 
to rely upon it as an admission. The defendant may justly 
complain that he must be allowed not only to explain his state- 
ment, but also to adduce additional evidence, on account of the 
turn the events have taken. Similarly, D. W.’s 6 and 7 were 
not examined in regard to the relationship at all before the 
Trial Court. It is now proposed to cross-examine them with 
reference to some previous statements made by them on this 
subject and the District Judge has given permission. This 
may also render necessary additional evidence being given on 
the part of the defendant. Very great indulgence has been 
shown to the plaintiff with the result that in some respects a 
fresh trial of the issue may be demanded and rightly by the 
petitioner. These are matters, which I must teaveto the 
Appellate Court and I have no doubt that on a proper case 
being made out the petitioner will be given necessary facilities. 


It has been said that the District Judge in his order has 


shown that he has pre-judged the matter and all,but given £ e 


finding in favour of the plaintiff on the question of the pedigree. 
But it is not however necessary to order a tfansfer of the"ap- 
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peal, as in the usual course, I am assured that the appeal will 
be heard by a different Judge and not by the Judge who has 
made the order in question. 


As the District Judge points out in his order, the plain- 
tiff has been guilty of considerable negligence. 

While dismissing the Civil Revision Petition, I 
direct that he do pay to the rst defendant the costs of the 
Civil Revision Petition, as well as all the costs occasioned in 
the Lower Court, by the taking of the additional evidence in 
any event and irrespective of the result of the appeal. 


T.S. V. Petition dismissed. 


[FULL BENCH. ] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 





PRESENT : MR. CHARLES GORDON SPENCER, Officiating 
Chief Justice, Mr. Justice Dervaposs AND MR. JUSTICE 
SRINIVASA AIYANGAR. 


G. Krishnaswami Aiyar, High Court Vakil 
and another giri Appellants* 
v. 
T. V. Swaminatha Aiyar wa Respondeni. 


Legal Practitioner—Vakil—Audtence ın Insolvency Court at Presndency 
Town—Right of—Indian Insolvency Act, S. 3—High Courts Act—Letlers Patent 
—Legal Practitioners Act, S. 4——Presidencp Towns Insolvency Act, 1909, S. 121— 
Effect—Insolvency Court tf subordinate to High Court. 


Vakils have no right of audience in the Insolvency Court at the Presidency 


Town of Madras. ý 


The effect of S. 121 of the Presidency Towns Insolvency At of 1909 is 
that, if Vakils had the right of audience in the Insolvency Courts before 1909, 
it was not taken away from them ; but, if they had not such a right previously, 
it was not conferred on them. 


° . 
The Vakils had no right of audience in the Insolvency Court prior to 1909. 

They had not such a right either under S. 3 of the Indian Insolvency Act, 

11 and 12 Vict, Ch. 21, or under the High Courts Act or the Letters Patent. 


The expression “ Advocate” in S. 3 of the Indian Insolvency Act does not 


R include Vakils, 





#O S A No. 6 of*1g9a4. 26th August, 1924. 
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S. 4 of the Legal Practitioners Act was not intended to override the special Behi 
-provisions relating to insolvency in the Presidency Towns. Krishna- 

Application of maxim Generalia specialtyus non Gerogant. pen 

Per Officiating Chief Justice and Devadoss, J. (Srinivasa Atyangar, l. v 


contra) :—The Insolvency Court is not subordinate to the High Court within Sarma 
S. 4 of the Legal Practitioners Act. es 


On Appeal from the judgment of the Hon’ble Mr. 
Justice Waller, dated 15th January, 1924, on the application 
of Mr. G. Krishnaswami Aiyar, a Vakil of the High Court, 
claiming a right of audience in the Insolvency Court on behalt 
of Chakrapani Achari, the detaining creditor in Insolvency 
Petition No. 392 of 1923. 


In the matter of T. V. Swaminatha Aiyar, an insolvent. 
The Court delivered the following 


JUDGMENTS :— The Officiating Chief Justice :__ The ques- Spencer, 
tion that comes up for our decision in appeal is whether Vakils ORE Sed 
have a right of audience in the Insolvency Court at the Presi- 
dency Town of Madras. We have heard full arguments from 
Mr. G. Krishnaswami Aiyar and Mr. A. Krishnaswami Aiyar 
on behalf of the Vakils and from Mr. Grant and Mr. Sidnev 
Smith for the Advocates. The whole question has been dealt 
with in their arguments exhaustively and in every aspect. 


Vakils appear and plead on the Original Side of the High 
Court at Madras, notwithstanding that the Charter of 1800 
authorized only three classes of practitioners, namely, 
(1) Bona fide practitioners of the law in the old Court of the 
Recorder, which was thereby abolished ; (2) Barristers-at- 
Law in England or Ireland ; and (3) Attorneys or Solicitors 
admitted in one of the Courts at Westminster or otherwise 
capable of acting as well in the character of Advocates as of 
Attorneys, and that the Charter went on to “ declare that 
no other person or persons whatsoever shall be allowed to ap- 
pear and plead, or act in thé said Supreme Court of Judicature 
at Madras for and on behalf of such suitors or any of them; 
notwithstanding also that, in 1879, the Legal Practitidners Act 
provided in S. 4 that no vakil should be allowed to practise 
under that section before any Judge of the High Court exer- 
cising origina] jurisdiction in a Presidency Town. 


To this day, in the High Courts of Calcutta and Borgbay, 
vakils have no right to practise on the Original Side. How 
vakils obtained a footing on the Original Side of the Madras 
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High Court is a matter of history, which is set out in In the 
matter of the petition of the Atlorneys (1) and Namberumal 
Chetty v. Narasimhachari (2). 


I do not propose to deal in detail with the history of the 
Original Side. It is sufficient to state that clauses 7, 8, and 9 
of the Letters Patent of 1862 empowered the High Court to 
enrol so many Advocates to appear and plead, so many vakils 
to appear, plead and act, and so many Attorneys to appear 


, and act, as the Court deemed fit, while clause 9 of the amended 


Letters Patent of 1865 empowered the High Court to enrol 
such and so many Advocates, Vakils and Attorneys "as the 
Court deemed fit, and described the functions of each class of 
practitioners collectively without the use of the word “ res- 
pectively ” ; that, in the rules made on August 28, 1863, under 
the first Letters Patent, Rule 8 runs thus :“ Vakils shall not 
appear, plead and act for any suitor in this Court in any matter 
of ordinary original jurisdiction, civil or cri- 
minal, or in any matter of appeal from any case of ordinari 
civil jurisdiction or upon review of any criminal case unde: 
clause 25 of the Letters Patent,” but Rr. 1, 2, and 3 made on 
the 1st of October, 1863 recognised the right of vakils to 
practise on the Original Side ; and that Rr. 4 and § made on 
July 5, 1866, under the amended Letters Patent of 1865 per- 
mitted vakils admitted under the Rules of October, 1863 to 
appear, plead and act for the suitors in all matters over which 
the Court had any jurisdiction. In {n the matter of the peti- 
tion of the Attorneys (1) it was held in 1875 by a Full Bench 
that these rules were within the powers of the High Court . 
and when the matter came up again in 1916 Coutts Trotter, J., 
in Namberumal Chetty v. Narasimhachari (2) felt bound to 
tollow the earlier decision. R. 533 of the Original Side Rules 
declares that “ a vakil may appear, plead and act upon all pro- 
ceedings, whether in Court or in Chambers.” There is na 
mention of the Insolvency Court in any of these rules. 


In fact historically there is no reason to treat the Insol- 
vency Court as a part or branch of the Original Side. 


In 1828 Courts were established for the relief of insol- 
vent debtors in the East Indies by the Statute 9, Geo. IV, 
Ch. 73. The Insolvency Court was from those early days a 
separate Court, and the Indian Insolvency Act 11 and 12 of 
Verch. 21, enacted in 1848 by S. 3 that a Court for the relief 


te (1875) TL Ra M ag 2. (1916) 31 M L J 698. 
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of insolvent debtors should be held once a month in Calcutta 
and so often as might be necessary within the towns of Madras 
and Bombay and be presided over by a Judge of the Supreme 
Court,and it declared that every Advocate and Attorney of the 
Supreme Courts at Calcutta, Madras and Bombay should be 
entitled to practise in the way of his profession in the said 
Courts and that no other persons should practise as Advocates 
or Attorneys in the said Courts. This section remained in 


force until it was repealed in 1909 upon the passing of the | 


Presidency Towns Insolvency Act, III of 1909. When High 
Courts were established at Calcutta, Madras and Bombay :n 
1861, the Indian High Courts Act, 24 and 25 Vict., Ch. 104. 
made the provisions of the Indian Insolvency Act which 1 efer- 
red to the Supreme Courts of Bengal, Madras and Bombay 
and to the Judges of those Courts, applicable under S. 11 to 
the High Courts of those places so far as the provisions were 
consistent with that Act and with the Letters Patent. 


Section 121 of the Presidency Towns Insolvency Act 
states :—' Nothing in this Act, or in any transfer of jurisdic- 
tion effected thereby, shall take away or affect any right of 
audience that any person may have had immediately before 
the commencement of this Act, or shall be deemed to confer 
such right in insolvency matters on any person who had not 
a right of audience before the Courts for the relief of insol- 
vent debtors.” The effect of this section is that, if Vakils 
had the right of audience in the Insolvency Courts before 
1909, it was not taken away from them ; but, if they had 
not such a right previously, it was not conferred on them. 


No rules have been framed either before or since the 
passing of that Act permitting Vakils to appear in insolvency 
' proceedings before a Judge of the High,Court. The rules 
made on 22nd December, 1848, for regulating the proceedings 
in the Court for the relief of insolvent debtors speak only of 
the Attorney of every prisoner representing him in the said 
Court. The Insolvency Rules of 1910 in Order 15 speak 
only of Attorneys and Advocates representing ‘nsolvents in 
the Insolvency Court. Section 9 of the Indian High Courts 
Act of 1861 confers on the High Court jurisdiction in all 
civil, criminal, admiralty and vice-admiralty, testamentary, in- 
testate and matrimonial matters, but is silent on the ue 

of insolvency. Cl. 18 of the Letters Patent of 1865 refers 
to the Court for the relicf of insolvent debtors as a Court 
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governed by its own laws and held before one of the Judges 
of the High Court. In paragraph 13 of the Secretary of 
State’s letter, dated 14th May, 1862, that accompanied the 
Letters Patent, the omission to reserve the right of pleading 
in the Insolvent Court after the issue of the Charter to Attor- 
neys of the Supreme Court is explained as due to the fact that 
the Insolvent Court was a separate tribunal, not affected by 
the Act authorizing the Letters Patent. In conclusion, it is 


_ stated (the Insolvent Court) “ will continue a separate Court, 


though for the future presided over by a Judge of the High 
Court. The Attorneys, therefore, will, as heretofore, prac- 
tise in accordance with the rules of the Insolvent Court itself.” 


Although the Court for the relief of insolvent debtors 
was always treated as a separate Court presided over by one 
of the Judges of the Supreme Court or High Court, as the 
case might be, the fact that appeals lie from the decision of 
the presiding Judge to the High Court, and the fact that S. 15 
of the High Courts Act invests the High Court with the power 
of superintendence over all Courts which are subject to its 
appellate jurisdiction do not necessarily make it a subordinate 
Court any more than the Original Side Court or an Admission 
Court, from which appeals lie under the Letters Patent against 
the decision of a single Judge, can be described as subordinate 
to the rest of the High Court. R. 13 of the Appellate Side 
Rules, Chapter III, which states that Advocates, Vakils, and 
Attorneys of the High Court are entitled to practise in any of 
the Courts subordinate to the High Court has therefore no 
application. 2 


For the Vakils, reliance was placed on S. 4 of the Legal 
Practitioners Act. This declares that any person entered as on 
Advocate or Vakil on the roll of any High Court who ordi- 
narily practises in that Court or in some Court subordi- 
nate thereto shall, notwithstanding anything herein contained, 
be entitled, as such, to practise in any Court in British India 
other than a High Court on whose roll he is not entered, or, 
with the permission of the Court, in any High Court on whose 
roll he is not entered. Although this Act was passed 
in 1879, it did not purport to expressly repeal S. 3 
of the Indian Insolvency Act. No doubt, under clause 44 ot 
the Letters Patent of 1865, the provisions of the Letters Patent 
were made subject to the law-making powers of the Governor- 
General in Council, but, I should hesitate to imply that an 
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earlier Act is repealed by implication by a later Act without 
more express words to that effect. In Volume XXVII, Hals- 
bury's Laws of England, page 197, we find the principles 
laid down, that a statute may be repealed by implica- 
tion (1) if its provisions are wholly incompatible with the 
subsequent statute, or (2) if the two, standing together, 
will lead to wholly absurd consequences, or (3) if the 
entire subject-matter of the first is taken away by the second. 
Now, S. 4 of the Legal Practitioners Act is not wholly incom- 
patible with the provisions of the Indian Insolvency Act or of 
the Presidency Towns Insolvency Act. It merely provides 
that a person entered on-the rolls of a High Court, who ordi- 
narily practises in that Court or in some Court subordinate to 
it, may practise, as such, in any High Court where he is not 
_ enrolled if he gets the permission of that Court, or without 
such permission he may practise in any other Court in British 
India but a High Court. 


The words “ as such” denote that his claim to practise 
must be in his capacity as an enrolled Vakil ordinarily practis- 
ing in the Court where he is enrolled. As there are no mles 
made by the Madras Court for the practice of Vakils in the 
Insolvency Court, .such practice is not a feature of their ordi- 
nary practice, and therefore, they cannot claim a right to prac- 
tise, as such in any other Court. For instance, a Madras High 
Court Vakil could not legitimately claim to be heard in the 
-Insolvency Court of Bombay,. because he does not ordinarily 
practise in the Insolvency Court of Madras, nor could a Vakil 
demand to be allowed to practise as an Advocate in a Court 
on whose rolls he is not entered. By this section Advocates 
and Vakils who wish to practise outside the High Court in 
which they are enrolled are placed on the same footing as re- 
gards obtaining permission of the High Gourt where they wish 
to practise when they are not on the roll of that Court. 


. On the principle of Generalia specialibus non derogant Í 
think that S. 4 of the Legal Practitioners Act was not intended 
to override the special provisions relating to insolvengy in the 
Presidency Towns. 


Mr. G. Krishnaswami Aiyar at one time suggested that 
the word “Advocate” in the Indian Insolvency Act mignt be 
understood in its wider significance of one who pleads the 
cause of another ; but it is clear from the Charter Act that it? 
was meant to include only those Barristers, who had been en- 
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- F.B, rolled as Advocates in the Courts at Calcutta, Madras and 

Brehna Bombay, respectively, and those who had been practitioners in 
WA the Recorder's Court, if any such were still alive in 1848. 

e WA I have come to the conclusion that the order of Waller, J., 
Aiyar. refusing to allow Vakils to appear and plead in the Insolvency 


a Court is correct. The appeal will be dismissed but without 
Spencer, 


Offg CJ. costs. 

Devadoss, J. Devadoss, J__This is an appeal from the order of 
Waller, J., upholding the action of the Deputy Registrar, Ori- 
ginal Side, who returned a Vakalat filed in I. P. No. 392 of 
1923 by Mr. G. Krishnaswami Aiyar on the ground that a 
Vakil had no right of audience in the Insolvency Court. Mr. 
G. Krishnaswami Aiyar has preferred this appeal and the 
Vakils’ Association, Madras, supports it. The Bar Associa- 
tion and the Attorneys’ Association, Madras, oppose the ap- 
peal. The appellant’s contention is that a Vakil has a right 
of audience in the Insolvency Court. The arguments ad- 
vanced on behalf of the appellant may be summarised under 
the following heads -_ 


(1) The Vakils had a right of audience in the Su- 
preme Court, Madras, and are, therefore, included in the class 
of practitioners mentioned in S. 3 of 11 and 12 Vict., Ch. 21. 

(2) Even if they had not the right of audience in the 
Supreme Court, after the establishment of the High Court 
they were given by the High Courts Act and the Letters Patent 
the right of audience on the Original Side, and S. 3 of 11 and 
12 Vict., Ch. 21, should be read as applying to all the practi- 
tioners of the High Court. 


(3) The class of practitioners mentioned in S. 3 of 
II and 12 Vict., Ch. 21, having become extinct, the term 
“Advocate” used ig S. 3 of the Act should be held to apply 
to Vakils who exercise the profession of advocates. 

(4) The Insolvency Court being a Court subordinate 
to the High Court, a Vakil had a right of audience in that 
Court ynder,S. 4 of the Legal Practitioners Act. Even if it 
was not a subordinate Court, the Court for the relief of 
insolvent debtors having been a Court in British India, the 
Vakil had a right of audience in that Court. 

(5) The Court for the relief of insolvent ‘debtors 

e having been abolished and the insolvency jurisdiction having 
š been vested in the High Court by the passing of the Presidency 
Towns Insolvency Act, a Vakil of the High Court has the 


PART IlL] ¢ THE MADRAS LAW JOURNAL REPORTS. 43 


Tight of audience when the High Court exercises insolvency 
jurisdiction. 

(6) Granting that the High Court has power tu 
frame rules prohibiting Vakils from appearing in insolvency 


cases, no such rule having been framed, a Vakil’s right of audi- 
ence on all sides of the High Court subsists. 


The question involved in this appeal is the right of 
audience of a Vakil before a Judge exercising original insol- 
vency jurisdiction and before the Deputy Registrar, Original 
Side, who is empowered under the rules to hear and determine 
certain matters. The question whether a Vakil is entitled to 
appear in appeals from orders and judgments of the Judge 
exercising original insolvency jurisdiction was settled so far 
back as 1888 in favour of the Vakils. In O. S. Appeal No. 10 
of 1888 a Bench of the High Court held that a Vakil was en- 
titled to appear in an appeal from an order of the Insolvency 
Commissioner. In this appeal we are therefore concerned with 
the right of the Vakil to appear in what I may call, for brevity’s 
sake, original insolvency cases. 


In order to determine whether a Vakil had the right of 
audience in the Supreme Court, it is necessary to see what class 
of practitioners were allowed to practise before the Supreme 
Court. A Mayor’s Court was established in Madras in 1753. 
It was superseded by the establishment of the Recorder’s Court 
in 1798. The Supreme Court of Madras was established by 
a Royal Charter in 1800 by virtue of the Government of India 
Act of 1800. The Letters Patent of that year contained the 
following provision as regards the practitioners of that Court: 
They “authorized and empowered the Supreme Court of 
Judicature to approve, admit and enrol such and so many per- 
sons being bona fide practitioners of the Law in the 
said Court of the Recorder at Madras at the time 
of the publication of this our Charter at Madras or having 
been admitted Barrister-at-Law in England or Ireland or hav- 
ing been admitted Attorneys or Solicitors in one qf our, Courts 
at Westminster or being otherwise capable according to such 
rules and qualifications as the said Court shall for that purpose 
make and declare, to act as well in the Character of Advocates 
as of Attorneys in the said Court. And we do declare that 


no other person or persons whatsoever shall be allowed foe 


appear and plead or act in the said Supreme Court of Judica- 
ture at Madras for and on behalf of such°*suitors or any of 
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them.” The persons permitted to practise before the Supreme 
Court under the Letters Patent were : 

(1) Persons being bona fide practitioners of the Law 
in the Court of the Recorder at Madras ; 

(2) Barristers-at-Law in England or Ireland ; 

(3) Attorneys or Solicitors in one of the Courts at 
Westminster ; 

(4) Being otherwise capable according to such rules 
and qualifications as the said Court shall for that purpose make 
and declare to act as well in the Character of Advocates as of 
Attorneys in the said Court. 

It is contended that the 4th class contemplated in the 
Letters Patent were Vakils. What the clause means is, per- 
sons otherwise capable according to such qualifications as the 
Court shall for the purpose make and declare, may be admitted 
to practise as Advocates or Attorneys. It was never intended 
by that clause that there was to be a class of practitioners who 
had the right to appear, plead and act. Such a practitioner 
was unknown to the Courts in England and to the Mayor’s 
Court as well as the Recorder's Court at Madras. The 
Supreme Court was established on the model of the King’s 
Bench Court as is clear from the High Courts Act of 1800, 
39 and 40 Geo. III, Ch. 79. The Letters Patent establish- 
ing the Supreme Court of Judicature at Madras, dated 26th 
December, 1800, states the Court was to have “ such jurisdic- 
tion and authority as our justices of our King’s Bench Court 
have and may lawfully exercise within that part of Great Bri- 
tain called England as far as circumstances may permit.” The 
King’s Bench Court knew of no class of practitioners who 
could appear, plead and act. An Attorney appears and acts, 
and an Advocate appears and pleads and their privileges and 
functions as well as their disabilities are well defined. It 
would be doing violence to language to construe the words of 
the Letters Patent as introducing a class of practitioners un- 
known to the framers of the Act. That the Supreme Court 
recognised ng class of practitioners as Vakils is clear from the 
rules of the Supreme Court now available. Under the rules 
in force so late as 1849, only Attorneys, Solicitors and Proctors 
were recognized as the persons who could act in that Court. 
There is no evidence that a Vakil was ever allowed to practise 


«before the Supreme Court. This circumstance may be taken 


to be some indication of what was meant by the Letters Patent 
and*what the Judges and Practitioners understood them to 
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mean. The Letters Patent empowered the Supreme Court 
to enrol persons properly qualified according to its rules as 
Advocates or Attorneys and did not empower it to enrol per- 
sons who as practitioners had the right to appear, plead and 
act. The clause “ we do declare that no other person or per- 
sons whatsoever shall be allowed to appear and plead or act 
in the said Supreme Court of Judicature at Madras for and 
on behalf of such suitors or any of them” is very emphatic. 
The Letters Patent did not give a wide discretion to the Sup- 
reme Court but empowered it to enrol duly qualified persons 
as Advocates or Attorneys whose functions, privileges and 
disabilities were well known to the framers of the Supreme 
Courts Act of 1800. That their Lordships of the Privy 
Council attach great importance to the negative clause of the 
Letters Patent in construing the whole clause is clear from 
the case reported in Morgan v. Leech (3). In the light of 
this decision it cannot be reasonably contended that the 4th 
class contemplated by the Letters Patent were the Vakils. 


Second point. Before the Crown took over the Govern- 
ment of India, the Supreme Court or the King’s Court exer- 
cised jurisdiction within the limits of the Madras city, and 
the East India Company’s Courts called Sudder Adalat and 
Fouzdari Adalat exercised appellate jurisdiction, civil and 
criminal, over the territories of the East India Company in 
the Presidency of Madras. After the Crown took over the 
Government of India, the Courts continued to exercise thei- 
several functions til] the passing of the Indian High Courts 
Act of 1861, 24 and 25 Vict., Ch. 104. It empowered the 
Crown to establish High Courts of Judicature in Bengal, 
Madras and Bombay. By S. 8 of the Act the Supreme Court 
of Madras and the Sudder Adalat and Fouzdari Adalat of 
this Presidency were abolished upon the establishment of the 
High Court. Clause 7 of the Letters Patent of 1861 
authorized and empowered the High Court to approve, ad- 
mit and enrol such and so many Advocates as to the said 
High Court should seem meet. Clause 8 afithor@ed and 
empowered the High Court to approve, admit and enrol such 
and so many Vakils as the High Court should deem fit. 
Clause 9 relates to Attorneys. Clause 10 empowered 
the High Court to make rules for the qualification 
and admission of Advocates, Wakils and Attorneys. “T È 
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High Court was given Civil and Criminal Appellate Jurisdic- 
tion and Extraordinary Original Jurisdiction over the Presi- 
dency, and Ordinary Origina] Civil and Criminal jurisdictien 
within such Jocal limits as may be declared by law or regulation 
of the Governor in Council. R. 7 of the High Court Rules, 
dated 28th August, 1862, allowed Vakils to appear, plead and 
act in all matters of Appellate Jurisdiction, Civil or Criminal, 
and in matters of Extraordinary Original Civil Jurisdiction 
under S. 13 of the Letters Patent. It is clear from the rules, 
that Vakils had no right of audience on the Original Side of 
the High Court whether it exercised Civil or Criminal Juris- 
diction and also in appeals from orders, judgments and decrees 
passed in the exercise of Original Jurisdiction. For the first 
time in 1863 it appears from the rules of the High Court, dated 
Ist October, 1863, that some Vakils were permitted to practise 
on the Original Side. A few Vakils were enrolled as Vakils 
on the Original Side and a separate roll was maintained fo; 
that purpose. R. 2 relating to remuneration and practice of 
the Vakils on the Original Side of the High Court was framed 
on the 1st October 1863. In 1865 Amended Letters Patent 
were issued. Clause 9 of the Letters Patent empowered the 
High Court to enrol Advocates, Vakils and Attorneys. Fresh 
rules and orders relating to Advocates, Vakils and Attorneys 
and the taxation for allowance of costs were framed by the 
High Court and were published on sth July, 1866. The rules 
of 1863 were to be read as part of the rules so far as the 
qualification and admission of Advocates, Vakils and Attorneys 
were concerned. The rules recognized a Vakil as a practitioner 
on the Original Side. In 1874 the Attorneys objected to 
Vakils practising on the Original Side on the ground that the 
rules permitting them to practise were ultra vires. But a 
Full Bench of the High Court held that the rules were intra 
vines. Vide Iw the matter of the Petition of the Attorneys (1). 
It is neither desirable nor expedient to question 
the correctness of the decision. It was not challenged till 
quite recently and vested interests have been created, and on 
the principle that what has been once settled should not be 
lightly upset it is not proper to question the soundness of the 
decision. | 

The right to appear on the Original Side did not ipso 
facta give the Vakil a right to appear in the Court for the relief 
of insolvent debtors. The Letters Patent did not give insol- 

. I. (1875) TIL Ri M 24. 
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vency jurisdiction to the High Court. The Court for the 
relief of insolvent debtors was first established by an Act of 
Parliament, George 9 IV, Ch. 73, and the Act was extended 
from time to time. In 1848, 11 and 12 Vict., Ch. 21 was 
passed wherein it was enacted that “the Court for the relief 
of insolvent debtors was to be holden by any Judge of the 
Supreme Court of Judicature in Calcutta and within the towns 
of Madras and Bombay and ‘ every Advocate’ and Attorney 
of the said Supreme Courts at Calcutta, Madras and Bombay 
respectively shall be entitled to practise in the- way of his 
profession in the Court for the relief of insolvent debtors of 
that Presidency and no other persons shall practise as Advo- 
cates or Attorneys in the said Court for the relief of insolvent 
debtors.” This section did not allow Vakils to practise be- 
fore the Court for the relief of insolvent debtors. 


Third point._It is next argued that the class of practi- 
tioners mentioned in S. 3 of 11 and 12 Vict., Ch. 21, ceased 
to exist when the Supreme Court was abolished and there could 
not have been Advocates and Attorneys of the Supreme Court 
when there was no such Court and therefore the word “ Ad- 
vocate ” could only apply to one who exercised the profession 
of an Advocate, and a Vakil being one who exercised the pro- 
fession of an Advocate became entitled to appear before the 
Court for the relief of insolvent debtors. S. 3 of 11 and 12 
Vict., Ch. 21 recognised only Advocates and Attorneys. When 
the Supreme Court ceased to exist the Advocates and Attor- 
neys of that Court became Advocates and Attorneys of the 
High Court in its Original Civil and Criminal Jurisdiction, and 
special provision was made by R. 4 of the Rules, dated 28th 
August, 1862, for their being enrolled as Vakils on the Appel- 
late Side of the High Court. The rules of 1862 did make a 
marked distinction between the Originél and the Appellate 
Sides of the High Court. The Advocates and Attorneys 
of the Supreme Court became Advocates and Attorneys of 
the High Court. Their qualifications, rights and privileges 
as well as their disabilities remained the same. e Thaugh the 
Supreme Court was abolished, all its functions, powers and 
privileges were transferred to the High Court by S. 10 of the 
High Courts Act of 1861. This section was repealed by 
28 and 29 Vict., Ch. 15, $.2. Section 11 of the High Courts 


Act of 1861 made applicable to the High Court and the Judgese 


thereof all the provisions then in force, of Acts of Parliament, 
or of any orders of Her Majesty in Countil, or of any ‘Acts 
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of the Legislature of India, etc. What was applicable to 
the Supreme Court by virtue of S. 3 and other provisions of 
11 and 12 Vict., Ch. 21, became applicable to the High Courz 
and the Judges thereof. Clause 18 of the Letters Patent 
makes it clear that the law and practice of the Court for the 
relief of insolvent debtors was not to be changed by the aboli- 
tion of the Supreme Court and by the establishment of the 
High Court but was to be continued as it was before 1861. 
Clause 18 is in these terms > “ And we do further ordain that 
the Court for the relief of insolvent debtors at Madras shali 
be held before one of the Judges of the said High Court of 
Judicature at Madras, and the said High Court and any such 
Judge thereof shall have and exercise, within the Presidency 
of Madras, such powers and authorities with respect to origi- 
nal and appellate jurisdiction and otherwise as are constituted 
by the laws relating to insolvent debtors in India.” The 
portion of the clause “ such powers and authorities with res- 
pect to original and appellate jurisdiction and otherwise as 
are constituted by the laws relating to insolvent debtors in 
India ” leaves no room for doubt that the old order of things 
was to continue. The Chief Justice of the High Court de- 
puted one of the Judges to preside over the Court for the 
relief of insolvent debtors, and he was known as the Commis- 
sioner in Insolvency. That Court was governed by the laws 
relating to the insolvent debtors in India. With regard to 
the practitioners, S. 3 of 11 and 12 Vict., Ch. 21, was in 
force. Before 1861 only Advocates and Attorneys practised 
before the Court for the relief of insolvent debtors, and after 
1861 the same practitioners continued to practise and S. 3 did 
not permit any other person to practise before it. 


' The contention that Advocates and Attorneys ceased to 
exist when the Supreme Court was abolished and therefore the 
Advocates and Attorneys of the High Court had no right of 
audience in the Court for the relief of insolvent debtors is not 
worth serious consideration in the light of cl. 18. 

The extreme contention that a Vakil is an Advocate and 
therefore he is entitled to practise in the Insolvency Court 
overlooks plain facts. Advocates are a distinct class with 
qualifications, rights and privileges and disabilities of their 
own. They are enrolled as a distinct class as Advocates, 


eWhereas Vakils do not possess the same qualifications and are 


not subject to the same disabilities. A Vakil therefore can- 
‘not ‘comhe within the term “ Advocate” as used in the High 
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Courts Act, in the Letters Patent and inS. 3 of 11 and 12 Vict.. 
Ch. 21. It is unnecessary to consider this contention further. 


The Court for the relief of insolvent debtors was not 
a part of the High Court but a distinct Court and any practi- 
tioner of the High Court was not as such entitled to a right of 
audience unless he fulfilled the conditions laid down in S. 3 of 
rı and 12 Vict., Ch. 21. 


Fourth point. The Court for the relief of insolvent 
debtors was a Court subordinate to the High Court and under 
S. 4 of the Legal Practitioners Act a Vakil was entitled to 
appear in that Court. ” 

It is argued that the Court for the relief of insolvent 
debtors was a Court subordinate to the High Court 
because the High Court was empowered to make 
rules for that Court and was authorized to call for re- 
ports and hear appeals from it. There is no warrant for 
saying that the Court for the relief of insolvent debtors was 
a Court subordinate to the High Court. The Original Side 
of the High Court is presided over by one or more Judges of 
the High Court. It can by no means be said to be a Court 
subordinate to the High Court. The High Court frames 
rules for the conduct of business on the Original Side and hears 
appeals from the orders and decrees passed on that side. The 
Original Side of the High Court is a part of it and not a Sub- 
ordinate Court. The Court for the relief of insolvent 
debtors was a distinct and separate Court established by an 
Act of Parliament and was presided over by one of the Judges 
of the Supreme Court, Madras, and after the High Court 
was established, by one of the Judges of the High Court ; 
and appeals from orders and judgments in insolvency cases 
lay to the Supreme Court during its existence and thereafter 
to the High Court. This circumstance did not make the 
Court for the relief of insolvent debtors a Court subordinate 
to the High Court within the meaning of S. 4 of the Legal 
Practitioners Act. 

It is next urged that even if the Court for the relief of 
insolvent debtors was not a Court subordinate to the High 
Court S. 4 of the Legal Practitioners Act authorized a Vakil 
to practise in all the Courts in British India except a High 
Court on the roll of which he was not entered, and the Court 
for the relief of insolvent debtors being a Court in Brifisk 
India a Vakil was entitled to practise before it. If this con- 
tention is to be upheld an Attorney on the roll of the Madras 
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High Court would be entitled to practise in the Court for the 
relief of insolvent debtors in Bombay or Calcutta. 


Great reliance is placed upon the words “ and all” used 
in S. 4. The same words are used in S. 5 which relates to 
Attorneys. . From the use of these two words it cannot be 
said that the Legislature intended to repeal S. 3 of 11 and 12 
Vict, Ch, 21. When the High Courts of Bengal, Bombay 
and Madras had not insolvency jurisdiction qua High Courts, 
it would be imputing absurdity to the Indian legislature to say 
that it intended that a Vakil on the roll of the High Court 
should have the right to practise before the Court for the relief 
of insolvent debtors established by a special Act of Parlia- 
ment wherein it was enacted what class of practitioners should 
practise before it. It is strongly urged on behalf of the ap- 
pellant that S. 3 has been impliedly repealed by the enactment 
of S. 4 of the Legal Practitioners Act. The principle upon 
which the Courts should interpret a later Act as repealing a 
former enactment by implication has been laid down by emi- 
nent Judges, and the tests which they lay down do not apply 
to the present case. In Dobbs v. Grand Junction Waterworks 
Company (4), Field, J., in delivering the judgment of the 
Court observes as follows :__‘‘ Repeal by implication is never 
to be favoured. It is no doubt the necessary consequence ot 
inconsistent legislation whenever it occurs but which must not 
be imputed to the legislature unless absolutely necessary.” In 
Seward v. Vera Cruz (5), Earl of Selborne, L. C., lays down 
the principle in the following terms at page 68: “Now if 
anything be certain it is this ; that where there are genera]. 
words in a later Act capable of reasonable and sensible appli- 
cation without extending them to subjects specially dealt with 
by earlier legislation, you are not to hold that earlier and spe- 
cial legislation indiréctly repealed, altered, or derogated from 
merely by force of such general words, without any indication 
of a particular intention to do so. For that principle I may 
refer to Hawkins v, Gathercole (6).” A. L. Smith, J., states 
the principles upon which the Court should be guided in con- 
struing whether a later enactment repeals a former one by 
implication in Kutter v. Phillips (7) :“ Nowa repeal by impli- 
cation is only effected when the provisions of a later enactment 
are sO, inconsistent with or repugnant to the provisions of an 
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earlier one that the two cannot stand together, in which case 
the maxim Leges posteriores contrarias abrogant applies. Un- 
less two Acts are so plainly repugnant to each other that effect 
cannot be given to both at the same time, a repeal will not be 
implied, and special Acts are not repealed by general Acts, un- 
less there is some express reference to the previous legislation 
or unless there is a necessary inconsistency in the two Acts 
standing together : Thorpe v. Adams (8). Lord Coke in 
Gregory’s case (9) lays it down that a later statute in 
the affirmative shall not take away a former Act, and co poltore 
if the former be particular and the latter be general ; and Lord 
Hardwicke in the case of Middleton v. Crofts (10) is to the 
same effect.” Lord Blackburn explains the principles in his 
own inimitable way in Garnett v. Bradley (11) : “ I think that 
where only gencral words are used there is a strong presump- 
tion that the Legislature did not intend to take away a parti- 
cular privilege, right, or property, of a particular class, unless 
they have done something to show that. If they have done 
something in such a way as would show that that was their 
intention, if they have said in negative words that those rights 
or privileges shall all be taken away, any enactment to the 
contrary notwithstanding, that would prevent the presumption 
arising at all. But in the absence of that, I think it is an 
intelligible principle to say that the Legislature 
shall not be presumed to have done anything unfair, and to 
have taken away this particular privilege, not having stated 
openly that they meant to take it away, or in such open or clear 
language that the persons affected might come and resist and 
use arguments to show why it should not be taken away, but 
having simply used general words quite consistent with 
thcir never having thought of this privilege at all. I think, 
my Lords, that that principle will reconcilg almost all the cases. 
Certainly it will reconcile all I have cited, and it is a good 
and intelligible principle.” See Browne's Legal Maxims, 
7th Edition, page 19. l 

11 and 12 Vict., Ch. 21, was a special enactment. The 
Legal Practitioners Act is a general Act made applicable to the 
whole of India. It cannot be said that in passing a general 
Act like the Legal Practitioners Act, the rights and privileges 
enjoyed by a particular class of persons under a special enact- 


ment which established a particular Court were taken away and, 
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e that the Legislature intended to alter the existing state of 
Krishna- things and intended to repeal S. 3 of 11 and 12 Vict., Ch. 21. 
ae The intention of the Legislature not to alter vested rights or 

Swamriatha existing state of things is clear from the proviso to S. 4 itself. 

Aiyar. That proviso is in these terms: ‘ Provided that no 

passe such Vakil or Pleader shall be entitled to practise 
evadoss, J. 


under this section before a Judge of the High Court, 
Divisional Court or High Court exercising original _ 
jurisdiction in a Presidency Town.” When the Legis- 
lature took care to perpetuate the state of things existing in 
1878 in Bombay and in Calcutta in the High Court itself for 
the benefit of whose practitioners it was enacting S. 4, can it 
be said that the Legislature intended to throw open the Insol- 
vency Court to the Vakils ? 1 think this proviso is an answer 
to the contention of the appellant. 

In construing S. 4 the reason for enacting it should not be 
overlooked. Before the Legal Practitioners Act of 1879 was 
passed, Advocates and Vakils of the High Court had to get 
permission from the presiding Judge of the District Court and 
other Subordinate Courts before they could appear and plead 
in such Courts, though in Madras the High Court by its rules 
of 1863 gave Advocates and Vakils the right to appear in all 
the Subordinate Courts. In order to remove this restriction 
of the right of the Advocates and Vakils to appear before the 
Subordinate Courts S. 4 was enacted. The Act was not pri- 
marily intended for the practitioners on the roll of the Higt: 
Court but for the pleaders not on the roll of the High Court. 
Only Ss. 4, 5, 7, 16, 25, 27, 32 and 36 are made applicable 
to Advocates, Vakils and Attorneys admitted and enrolled by 
the High Court under the Letters Patent. This contention of 
repeal by implication is an untenable one. 


Fifth point__lty 1909 the Presidency Towns Insolvency 
Act was passed repealing 11 and 12 Vict., Ch. 21. The Act 
gave insolvency jurisdiction to the High Courts of Judicature 
at Fort William, Calcutta, Bombay and Madras, and the 
Chief Court of Burma. The insolvency jurisdiction is now 
one of the seVeral jurisdictions of the High Court. Itis con- 
tended that the Vakil is entitled to appear before the High 
Court whatever jurisdiction it may exercise. S. 121 of the 
Presidency Towns Insolvency Act was specially enacted to 
»Rreserve the state of things prevailing on the date of the pass- 
ing of the Act with regard to the rights and privileges of the 
pracfitioners entitled to practise in the Court for the relief of 
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insolvent debtors. The section did not confer any right of 
audience on persons who had it not before the passing of the 
Act. S. 121 is in these terms: “ Nothing in this Act, or 
in any transfer of jurisdiction effected thereby, shall take away 
or affect any right of audience that any person might have had 
immediately before the commencement of this Act, or shall 
be deemed to confer such right in insolvency matters on any 
person who had not a right of audience before the Courts for 
the relief of insolvent debtors.” The section is emphatic 
in its terms. The Court for the relief of insolvent debtors 
did not allow Vakils to practise before it. By the transfer 
of the jurisdiction to the High Court the right of audience 
which did not exist before was not conferred on any class of 
practitioners. In order to prevent the practitioners of the 
High Court who had not the right to appear in the Court for 
the relief of insolvent debtors claiming right of audience in 
the new jurisdiction, 9. 121 was enacted. 


Before the passing of the Presidency Towns Insolvency 
Act the rules framed for the conduct of the business in the 
Court for the relief of insolvent debtors recognised only one 
class of practitioners, namely, Attomneys,_see Rr. 117 and 
118 of the rules under 11 and 12 Vict., Ch. 21. After the 
passing of the Indian Insolvency Act fresh rules were framed 
by the Madras High Court. They also recognised only 
Attorneys,__vide Order 15, Rr. 121 to 131 of the rules 
framed under the Presidency Towns Insolvency Act. For 
nearly a century, only Advocates and Attorneys were recog- 
nised as practitioners in the Court for the relief of insolvent 
debtors. For nearly half a century after the establishment 
of the High Court, no Vakil claimed a right of audience in the 
Court for the relief of insolvent debtors. After the passing 
_of the Act of 1909, there is nothing to show that, till this case 
came up, any Vakil claimed the right of audience in the Insol- 
vency Court. On the principle that vested rights should not 
be lightly interfered with and that the existing state of things 
should be maintained S. 121 was enacted. Itedenios Vakils 
the right of audience when the High Court exercises Original 
Insolvency Jurisdiction. A very strong case must be made 
out before a long-established practice could be considered as 
illegal or opposed to law. In this connection I may refer to a 
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In that casc a Vakil claimed a right to file a warrant of Attor- 
ney in respect of a suit pending before the Midnapur District 
Court, in which a rule had been issued on behalf of the defend- 
ant calling upon the plaintiffs to show cause why the suit should 
not be transferred to the High Court in its extraordinary Ori- 
ginal Civil Jurisdiction. Fletcher, J., refused to allow the 
Vakil to appear and made the following observations at page 
854: There has been a “ long-continued practice in which 
Vakils have never appeared, dating from the establishment of 
the High Court in 1862 and continuing down to 1910 ; and 
one would have thought that, had the Vakils the right to ap- 
pear, some exercise or claim to exercise that right would have 
been put forward during a period of almost half a century. 
I am satisfied that the claim to appear on an application for 
transfer has never yet been made. That being the established 
practice of this Court, it would be obviously improper for a 
single Judge sitting on the Original Side to depart from a 
practice regulating the various branches of the profession for 
such a period unless he was satisfied that the practice was 
wrong.” ‘The High Courts of Calcutta and Bombay have 
not thrown open the insolvency side of the High Court to 
Vakils. This may not be a satisfactory argument against the 
appellant's contention, but it shows that the other High Courts 
have taken the same view. At least it shows that the Vakils 
did not put forward a right to appear in insolvency cases. I 
am quite satisfied that S. 121 is a bar to the Vakil’s claim to 
appear in insolvency cases. 

Sixth point.—It is further urged that granting that the 
High Court has power to frame rules prohibiting Vakils from 
appearing in insolvency cases, no such rules have been framed 
and the Vakil’s right of audience on all sides of the High Court 
subsists. The Act hich created the Court for the relief of 
insolvent debtors laid down what class of practitioners were 
to practise before it, and unless it can be held that the law re- 
lating to insolvency jurisdiction and its practice has been chang- 
ed, it would not be open to a class of practitioners who had no* 
the right to practise in an Insolvency Court to claim that right 
now. There are no rules prohibiting Vakils from appearing 
in insolvency cases. Nor are there rules permitting them to 
appear in insolvency matters. The rules relating to practi- 
ettoners both before and after the passing of the Indian Insol- 
vency Act apply only to Attorneys. There are no rules pro. 
vidiutg for the refhuneration of Vakils and taxation of their 
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costs in insolvency matters. A safe inference can be drawn 
from the absence of rules as to remuneration of Vakils in insol- 
vency matters that the High Court denied them the right of 
audience in insolvency cases. The long-established practice 
has to be taken into consideration in deciding this point. 
Though there are no positive rules prohibiting a Vakil from 
practising in the Insolvency Court, yet it must be presumed 
that the High Court gives effect impliedly to S. 3 of 11 and 12 
Vict., Ch. 21 and S. 121 of the Presidency Towns Insolvency 
Act. If the Vakils have no right to appear in Presidency-town 
insolvency matters,the absence of a rule prohibiting them would 
not entitle them to appear in such cases. It was vehemently 
argued that the High Court could not make rules prohibiting 
Vakils from appearing in the Insolvency Court. The High 
Court has power to frame rules for regulating the conduct of 
Advocates, Vakils and Attorneys, and it has also power to 
frame rules with regard to their rights and privileges. The 
High Court can frame rules, if it likes that a Vakil shall not 
practise before the Insolvency Court. It is unnecessary to 
pursue this matter further as there are no rules prohibiting 
Vakils from appearing in insolvency matters. “The absence 
of any rule prohibiting Vakils from appearing in insolvency 
matters does not give them the right to appear. Ona full 
and anxious consideration of the question, I have no hesitation 
in holding that a Vakil has no right of audience in insolvency 
matters. The appeal fails and is dismissed. 

Srinivasa Aiyangar, J. :— The question raised in this 
appeal has been invested with almost a sensational importance 
by reason of a long standing and perhaps natural jealousy be- 
tween two important and influential sections of the Bar in 
Madras. So far as I am personally concerned, the process 
of coming to a decision on such an important question has not 
been rendered easier for me by the bias in my mind imbibed 
albeit unconsciously during my close association with three 
generations of one of those sections of the Bar. I am now 
free to confess that during many years past the belief that the 
Vakils had an unquestionable right of audience in the Insol- 
vency Court and that, therefore, their exclusion from it has 
been maintained only by the continued perpetration of a wrong 
has been one of the cardinal articles of creed in that branch 


of profession and the names of some of the most emipent, 


lawyers who belonged to that branch of profession have come 
down associated with that faith. I hawe had, therefore, 
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necessarily to steel myself against all such pre-conceived bias 
and approach the decision of the question merely as a dry 
question of law. After giving my earnest and anxious consi- 
deration to all the aspects of the arguments so ably placed be- 
fore us by the learned gentlemen who appeared to represent 
the various branches of the profession, I have felt bound to 
come to the conclusion that under the law and the rules of 
Court, as they stand at present, the Vakils have no right of 
audience in the Insolvency Court. By the courtesy of my 
Lord the Chief Justice I have had the advantage of perusing 
his judgment. It is not, therefore, necessary for me to gO 
over the entire ground. Mr. G. Krishnaswami Aiyar argued 
that even prior to the constitution of the High Court in 1861 
under the Charter Act, Vakils had a right of audience in the 
Insolvency Court as constituted by 11 and 12 Vict., Ch. 21. 
I am constrained to observe that that branch of his argument 
was more subtle than convincing and I am not sure that he 
was himself inclined seriously to press it. Mr. A. Krishna- 
swami Aiyar, who appeared for the Madras High Court 
Vakils’ Association, confined himself only to two arguments, 
both of which call for a close and critical examination. The 
pith of the contentions with regard to these two arguments 
may be summed up somewhat as follows : When under the 
Charter Act the High Court was established in the year 1861 
the Insolvency Court established under 11 and 12 Vict., Ch. 21 
either remained and continued as a separate Court or else be- 
came merged in the High Court. If it be held that it became 


" merged in the High Court, we shall show that as High Court 


Vakils enrolled as such on the rolls of the High Court we 
are entitled, in the absence of any express rules prohibiting 
the same, to an audience in the Insolvency Court and we shall 
also show that by express rules the right of practising in all 
the jurisdictions of the Court has been expressly granted to 
us. If, on the other hand, it should be held that even after 
the constitution of the’ High Court the Insolvency Court re- 
mained and continued a separate Court, then we say that 
on the ‘passing of the Legal Practitioners Act of 1879 and 
under the provisions of S. 4 of that enactment we became en- 
titled to practise before the Insolvency Court, because that 
Court is subordinate to the High Court and subject to its 
supervision or is at any rate a Court in British India not being 
a High Court. At first sight this dilemma seems no doubt 


staggering and almost unanswerable. I shall first deal with 
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the first branch of this dilemma, namely, the arguments based 
on the theory of the merger of the Insolvency Court in the 
High Court. XI am unable to see my way to accept any such 
theory of merger. The Court for the relief of- insolvent 
debtors was the creature of a separate Parliamentary Statute, 
11 and 12 Vict, Ch. 21. That statute is independent and 
complete in itself. The only connection which that Court 
had under that statute with the Supreme Court at the time 
was that the person to be appointed the Commissioner in In- 
solvency was to be one of the Judges of the Supreme Court. 
This and any other incidental connections with the Supreme 
Court cannot take away from the statutory independence as a 
separate Court of the Court for the relief of insolvent debtors. 
The Charter Act of 1860 and the Letters Patent issued there- 
on did no more than substitute the High Court in the place of 
the Supreme Court for purposes of such incidental connections. 
There are no apt words in any enactment by which it could 
be deemed that the Court for the relief of insolvent debtors 
either became abolished or was merged in the High Court. 
It is not, therefore, necessary for me to consider the arguments 
based on the theory of merger. I admit there would be con- 
siderable force in the arguments advanced on the basis of 
the theory of merger if such merger could be found : but as 
it could not be found that there has been any such merger, no 
useful purpose is likely to be served by considering those 


arguments. 

We are then left only with the other branch of the 
dilemma, namely, that of the Insolvency Court having con- 
tinued as a separate Court in British India until the passing 
of the Legal Practitioners Act and the enactment of S. 4 
therein. I feel I cannot agree with the contention that as a 
separate Court the Insolvency Court was sot a Court subordi- 
nate to the High Court. The provisions of law for the High 
Court making rules, appointing officers, etc., are of such 2 
character which to my mind would make the Insolvency Court 
subordinate to the High Court within the meaning pf any enact- 
ment and certainly within the meaning of S. 4 of the Legal 
Practitioners Act.It is not necessary for me to labour that point, 
because it is inconceivable that the Insolvency Court should not 
be held to be at any rate a separate Court in British India. 
Under S. 4 of the Legal Practitioners Act every High Cqurt 
Vakil is given a right to practise in every Court in British 
India other than the High Court on the rotls of which he is 
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not enrolled. If therefore the Insolvency Court is a separate 
Court in British India, it follows that High Court Vakils 
should, under the provisions of S. 4 of the Legal Practitioners 
Act, have a right of audience in it. The position then is 
this : Under S. 3 of 11 and 12 Vict., Ch. 21, a Parliamentary 
Act, only Advocates and Attorneys are allowed to practise 
in the Court for the relief of insolvent debtors. Then in 
1879 the Government of India passed the Legal Practitioners 
Act under which in general terms High Court Vakils on the 
rolls of any of the High Courts are accorded the right of 
practice in all the Courts in British India except the High 
Court on the rolls of which they are not so enrolled. The 
Indian Legislature has undoubtedly the power under the Par- 
liaméntary Statutes themselves to vary, modify and rescind 
with certain exceptions any enactment relating to India passed 
by the Imperial Legislature. The question then resolves 
itself into this. Has the Indian Legislature by passing the 
Legal Practitioners Act rescinded, varied or modified, S. 3 
of 11 and 12 Vict., Ch. 21 ? The question has to be solved 
merely as a question of interpretation of Statutes. It is 
clear that the Legal Practitioners Act has not purported to 
rescind, modify or vary S. 3 of t1 and 12 Vict., Ch. 21, or 
any provision therein contained. It is true that the general 
words of S. 4 of the Legal Practitioners Act granting a right 
of audience to Vakils are inconsistent with the right of exclu- 
sive audience given by S. 3 of 11 and 12 Vict., Ch. 21, to 
Advocates and Attorneys. In limine it seems to me that 
while the Subordinate Legislature is given power by the Sup- 
reme Legislature to rescind, modify or vary within limits any 
enactments of the Supreme Legislature. such power should, 
generally speaking, be exercised only expressly, and in the 
absence of any express exercise of such power it ought not to 
be open to construe any enactment of the Subordinate Legisla- 
ture as involving necessarily an implied exercise of such 
power. The conflicts between the enactments of superior 
and inferior Jegislatures should not be dealt with or considered 
in the same manner as if such conflicts arose between two en- 
actments one earlier and the other later of the same legisla- 
ture. On principle there ought to be a difference made be- 
tween the two cases, and I would venture to suggest that in 


e the, former case where the Subordinate Legislature has only 


a power to vary within the limits, the exercise of such power 
shotild either be éxpress or at any rate be under circumstances 
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or in terms tantamount to such express exercise of power. 
I cannot in the case before us see in the terms of the Legal 
Practitioners Act any express exercise of power or intention to 
abrogate any enactment of the Imperial Legislature or any 
circumstances or terms tantamount to such express exercise of 
power. Assuming however that the principles of construction 
applicable to this conflict between the Imperial enactment and 
the Indian enactment are exactly the same as those applicable 
to the earlier or later enactments of the same legislature, even 
then, I am unable to come to the conclusion that the Legal 
Practitioners Act should be deemed to have abrogated or res- 
cinded the provisions of S. 3 of the Insolvency Act. The 
principle of the maxim Generalia specialibus non derogani 
is not only a proper rule of statutory construction, but is a 
rule based on good common sense. ‘To take a common illus- 
tration, if a gentleman should give directions to his peon that 
a particular person should never be allowed to enter his house 
and some days afterwards give a general direction that all 
visitors should be admitted between certain hours, it cannot 
possibly be suggested that the later general direction was 
intended to cancel the particular order with regard to the 
particular person previously given. The principle on which 
such a rule of construction is based would appear to be that 
the cancellation or rescission of a previous special order could 
not haye been intended if there is no indication whatever of 
the attention being drawn to such special order in connection 
with the mere general directions given subsequently. In other 
words, it being a question of intention of the legislature, unless 
there is something to indicate such intention or in the absence 
of anything to show that the attention of the legislature was 
specially drawn to the previous special provision, no such in- 
tention could be inferred from a mere general provision sub- 
sequently made. In S. 3 of the Indian Insolvency Act 
the special provision is not only to the effect that every Adva- 
cate or Attorney of the Supreme Court shall be entitled to prac- 
tise in the way of his profession in the Court for,the relief of 
insolvent debtors but there is the further proviso that no other 
person shall practise as Advocate or Attorney in the said 
Courts. [Itis a distinct affirmatively excluding provision. It 
ig a provision not only special but special in a special sense, 


namely, that while declaring the right to practise of certain > 


persons it expressly excludes from practice all other persons. 
Now the question is whether by the terms of°S. 4 of the Legal 
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Practitioners Act the Indian Legislature intended or should 
be deemed to have intended to abrogate or cancel the special 
provisions contained in S. 3 of 11 and 12 Vict., Ch. 21. I 
seems to me that no such intention could be inferred. Lan- 
guage much more apt than was used in S. 4 of the 
Legal Practitioners Act would and should have been used by 
the Indian Legislature if it was so intended. Further in the 
clause which specially enables High Court Vakils to practise 
in any Court in British India the words used are “ any person 
so entered shall notwithstanding anything herein contained be 
entitled as such to practise.” If the contention of the ap- 
pellant in this case should be correct, the words used in that 
section should be not “ notwithstanding anything herein con- 
tained, ” but some such words as “ notwithstanding any law or 
provision, of law to the contrary.” It almost seems to me 
that the express limitation of the words to anything contained 
in the Act itself would rather seem to indicate that the inten- 
tion of the legislature was not to interfere with any other 
special law or provision of law contained elsewhere. The 
words “as such” must have been put in, in order specially 
to prevent members of one branch of the profession claiming 
to practise as members of any of the other branches of the 
profession. 1 doubt however whether these words ‘‘as such” 
are apt enough by themselves to exclude High Court Vakils 
from practising in any Court in British India merely because 
previously to the Act, High Court Vakils were not allowed 
to practise in such Courts. But it is unnecessary to consider 
this point as, even apart from it, | have come to the conclusion 
that on a proper construction of S. 4 of the Lega] Practitioners 
Act it could not be held that the provisions of S. 3 of the 
Indian Insolvency Act have been abrogated or repealed. 


If therefore eVen after the passing of the Legal Pract- 
tioners Act, High Court Vakils had no right of audience in 
the Insolvency Court, it follows that when the Presidency 
Towns Insolvency Act was passed in 1909 they were not so 
entitled, and that even though the Insolvency Court became 
by reason of that Act merged in the High Court. By reason 
of the provisions of S. 121 of that Act nothing in any transfer 
of jurisdiction effected by that Act shall be deemed to confer 
any right of audience not possessed by any person at the time 
Of ethe passing of the said Act, and as I have come to the 
conclusion that there was no such right previous to 1909 it 
follows that no such right could have been obtained merely 
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by reason of the merger of the Insolvency Court into the High 
Court under that Aot. I therefore agree that the appeal 
fails and is liable to be dismissed. 


A.S. V. Appeal dismissed. 


PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Lahore. ) 


PRESENT :—LorD DUNEDIN, LORD ATKINSON, LORD 
SUMNER AND SIR JOHN EDGE. 
Umra Appellant 

V. 
The King-Emperor Respondent 


Penal Code, Ss. 302 and 396—Conviction for murder—Statement io Police 
by accomplice—Death of accom plice—-Objection to admissibility of statement— 
Other clear evidence of guilt—Spectal leave to appeal—Interpretation of Statuie 
—Error in—If amounts to substantial or grave injustice. 

The conviction of an accused under S. 396, Indian Penal Code, was based 
on many pieces of evidence, one of which was the statement of an accomplice 
to the Police. The accused objected to the admissibility of the statement but 
the objection was overruled. On appeal, the High Court held that even apart 
from the statement there was other evidence which established his guilt, and 
confirmed the conviction, and at the same time held the statement of the ac- 
complice was admissible. Held, special leave to appeal to His Majesty in Council 
on the ground that the admission of the accomplice’s statement was wrong 
in law and amounted to a grave injustice and violation of the principles of 
natural justice would not be granted. 

Where the evidence objected to is admitted by the Court on its construction 
and interpretation of certain sections of a statute, the interpretation even if it 
ig erroneous in law will not amount to such substantial and grave injustice 
as to afford a basis for an appeal from the conviction to His Majesty in Council. 

In re Dillett, L R 12 App. Cases 459 and Vaithianatha Pillai v. The King- 
Emperor, 40 I A 193 referred to. 


Appeal from a judgment and decree of the High Court 
of Judicature at Lahore afhrming the judgment of the Sessions 
Judge of Shahpur (31st August, 1923.) ° . 

On the 31st August, 1923, the petitioner was tried before 
the Sessions Judge and Assessors at Shahpur on the charge 
that he “on the night of the 26th, 27th December, 1922, at 
Mitha Tiwana, in company with one Misri and others, com, 
mitted dacoity in the house of Jewandas and Jogdhian, in 
which dacoity Sarup Singh and Makhen Singh were shot, in 
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consequence of which they subsequently died, and in which 
Sahib Devi and Daulat received injuries, and that he thereby 
committed an offence puntshable under S. 396 of the Indian 
Penal Code,” and convicted and sentenced to death. In 
the course of the trial the petitioner’s pleader objected under 
S. 25 of the Evidence Act, 1872, and S. 162 of the Criminal 
Procedure Code, 1898 (as it was prior to its amendment by 
Act XVIII of 1923) to the admissibility in evidence of a 
statement made by Misri to the Police, incriminating himself 
and other participants in the dacoity. After making the 
statement, Misri had escaped from Police custody, maintained 
an armed resistance, and had been eventually shot and killed. It 
was therefore contended that if Misri himself had survived 
and been put on trial, it would have been clearly inadmissible, 
and it could not be admissible by reason of his death. The 
Trial Judge, however, overruled the objection, and admitted 
the statement under S. 32 (3) of the Evidence Act as one 
made by a deceased person. On appeal, this ruling, and the 
sentence and conviction were upheld by the High Court of 
Judicature at Lahore. 
W. Wallach for petitioner. 


A. M. Dunne, K. C. and Kenworthy Brown for res- 
pondent (the Secretary of State for India). 

17th November, 1924. The reasons for the dismissal 
of the petition were delivered by 


Lord DUNEDIN : This is a petition for special leave to 
appeal against a sentence of death pronounced on the peti- 
tioner by the Sessions Judge of Shahpur and confirmed by the 
High Court at Lahore. 

The petitioner, with others, organised a robbery in the 
house of a money-lengder. They broke into the house at night 
and took ornaments, money and other things from the wife 
who was in the house (the money-lender himself being absent). 
Other persons arriving on the scene, two of the gang stationed 
on the roof fired shots and killed two persons. The conviction 
pronounced against the petitioner and four others was for the 
murder of these persons. 


One Misri, one of the party, made a statement to the 
police, in which he detailed the incidents of the robbery and 
incriminated the various accused, including the petitioner. The 
admission of this statement was objected to by the vakil for 
the petitioner, but it was admitted by the Sessions 
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Judge, and this admission was confirmed by the High Court. 
The ground for the present application is that the admission 
of the statement was clearly wrong and that the improper ad- 
mission of this evidence amounted to a grave injustice and a 
violation of the principles of natural justice, and especial refer- 
ence was made to the case of ’aithianatha Pillai v. The King- 
Emperor(1). 


Their Lordships find that in the judgment of the High 
Court one of the learned Judges, while dealing with the point 
as to the admission of the evidence, expressed himself thus — 

“I do not suggest that in the present case, the statement of Misri is 


essential to the conviction, as I am satisfied that the rest of the evidence on the 
record establishes the guilt beyond any reasonable doubt.” 


And the other learned Judge agreed with these remarks. 
In view of this it seems to their Lordships out of the question 
that leave to appeal should be granted, as to do so would be 
to turri this Board into a Court of Criminal Appeal, a position 
which it has been again and again explained the Board will 
not assume. But, in view of the judgments given and the 
argument raised thereon, their Lordships feel constrained to 
add something more. The question of the admissibility of 
the evidence turned entirely on the interpretation of certain sec- 
tions of the Code of Criminal Procedure and the Evidence 
Act. According to the view taken of these sections the 
evidence was or was not admissible. Now, although if there 
has been any departure from the ordinary rules of procedure 
such as to amount to a denial of ordinary justice, of which 
an illustration is given in Pillai’s case (1), their Lordships 
will interfere ; yet where the matter depends upon the parti- 
cular view taken of sections of an Indian Act their Lordships 
could not say that to assert that upon thoge sections the Judges 
had come to a wrong conclusion is tantamount to saying that 
there has been substantial and grave injustice done. Even, 
therefore, if there had not been the expression of opinion 
above quoted that the other evidence was suficient, their 
Lordships would not have held that the so-called miscarriage 
of justice in respect of a wrong interpretation of the sections_— 
as to the proper interpretation, their Lordships have not 
formed and expressed no opinion__is such as to bring the case 


within the rules laid down in Im re Dillet (2), and insjsted. 


upon in subsequent cases. 
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Their Lordships are, therefore, unable to advise the 
Sovereign to grant special leave to appeal. 


Solicitors for petitioner: T. L. Wilson and Co. 
Solicitor for respondent : Solicitor, India Office. 
A. de M. Special leave to appeal refused. 





PRIVY COUNCIL. 


(On Appeal from the Court of the Judicial Commissioner 
of Oudh.) 
PRESENT LORD SUMNER, LORD PHILLIMORE, SIR JOHN 
EDGE AND SIR LAWRENCE JENKINS. 


Fateh Singh and others ees Plaintiffs* (Appellanps ) 
v. 
Jagannath Baksh Singh and others ... Defendants (Res- 
pondents). 


Civil Procedure Code, S. 11, Expl. IV and O. 23, R. 1—Suit for possession 
of ancestral properiy—Prior suit for declaration that gift thereof by Hindu 
widow was void—Defence that plaintiffs were not nearest reversioners— 
Plaintiffs replication that nearest reversioner had colluded with defendants— 
Plaintiffs’ application for amendment of plaint by adding averment of custom 
and claim for possession disallowed—Action dismissed, but liberty reserved 
to plaintiffs to file fresh suit for possession—Res judicata. 


In 1908 the first plaintiff along with others claiming to be presumptive 
heirs to certain ancestral property of a Hindu, instituted a suit for the cancel- 
lation, as void and ineffectual against them, of a deed of gift made by his 
widow, one of the defendants in the suit. The widow died before the trial 
of the suit, and the plaintiffs then applied to the Court for leave to amend 
their plaint by inserting therein (1) an allegation of her death, and of a custom 
prevailing in the family of the deceased Hindu,and among the Raekwar Thakurs, 
of which tribe he was a member, whereby the nearer and remoter heirs 
alike inherit the property got the deceased ancestor according to the shares cf 
their respective ‘fathers (per stirpes); and (2) a prayer for possession of 
a 1oji6th share of the ancestral property. The Court dismissed the applica- 
tion, and subsequently the suit, but gave the plaintiffs liberty to bring a fresh 
suit for possession. Accordingly, in 1921, the plaintiffs, availing themselves 
of the liberty so reserved, brought an action for possession. The defendants 
pleaded that the Uismissal of the first suit operated as a bar, under S. 11 of the 
Civil’ Procedure Code, 1908, to any subsequent proceedings in respect of the 
same property. 

Held (affirming the judgment of the Court of the Judicial Commissioner), 
that the judgment in the prior suit was a bar to the second suit, and that as 
ethe case did not fall within O. 23, R. 1, the Civil Court had, after dismissing 
the suit, no power to reserve liberty for the plaintiffs to begin fresh proceedings, 
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Anund Koer v. Court of Wards, 8 I A 14 ; D. Persad Singh v. D. Komwari, 


P, C. 


5 LA 149; Zemindar of Pittapuram v. Proprietors of the Mutta of Kolanka, Fateh Singh 


5 I A 206; Chand Kour v. Pertab Singh, 15 I A 156 ; Srimat Rajah Mootoo 
Vijaya v. Katama Nachiar, 11 Moo. L A. 73 ; and Kailash Mondal v. Baroda 
Sundari Das, I L R 24 Cal 711 referred to. 


Appeal from a judgment and decree of the Court of the 
Judicial Commissioner (6th February, 1923) affirming a 
judgment and order of the Subordinate Judge of Bahraich 
(14th July, 1921). 

On the 9th July, 1908, the appellants with others claim- 
ing to belong to the same family and to be descendants of 2 
common ancestor, Chattarpal Singh, instituted a suit (No. 50 
of 1908) in the Court of the Subordinate Judge of Bahraich 
against Musammat Har Kunwar (widow of Raghunath Singh), 
the present respondent No. 1, Ganga Baksh Singh (now re- 
presented by respondent No. 2) and Dildar Singh, for the 
cancellation as void of a deed of gift of the ancestral property 
executed by the said Har Kunwar on the 2nd June, 1908, in 
favour of the said first respondent (Jagannath Baksh Singh). 
Ganga Baksh Singh and Dildar Singh were reversioners and 
presumptive heirs of Raghunath Singh, and, not having joined 
the suit as plaintiffs, were brought in as third and fourth de- 
fendants respectively. The plaint alleged, inter alta, that 
Raghunath Singh, deceased, had a 1]3rd share in the ancestral 
property, which upon his death vested in his widow, the said 
Har Kunwar, for life, according to Hindu Law, without power 
of transfer, but that she had nevertheless conveyed and trans- 
ferred it by way of gift to Jagannath Baksh Singh, the first 
respondent. The defendants in the suit pleaded that the 
plaintiffs were remoter in relationship to the common ancestor 
than Ganga Baksh Singh (one of the defendants) who, being 
the nearest reversioner, was the only pers@n entitled to dispute 
the deed of gift. The plaintiffs met this bya replication 
affirming their right to sue by reason of Ganga Baksh Singh’s 
indifference to his rights and not choosing to come in with them 
as a plaintiff, and his collusion with the othere defendants. 
Certain issues were then fixed for trial, but before that could 
be tried or any evidence in fact taken, Har Kunwar died on 
the 10th February, 1909. Thereupon, on the 15th March, 
1909, the plaintiffs in the suit applied to the Subordinate Judge 
for leave to amend their plaint by inserting therein (a¢)*an 
allegation of the death of Har Kunwar, and of a custom pre- 
vailing i u Raekwar Thakurs and in the family of the 
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parties to the suit that the nearer and remoter heirs both in- 
herit the property of a deceased ancestor according to the 
shares of their fathers (per stirpes) ; and (b) a prayer for 
possession of a 10[16th share of the property. The Sub- 
ordinate Judge (Md. Abdul Ghani, Esq.) disallowed this 
application as unnecessary, remarking :_ 

“The real question in controversy between the parties was if the 
plaintiffs’ suit could be: maintained as against the nearest reversioner, Ganga 
Bakhsh. ‘The defendants in their written statements had questioned the status 
of the plaintiffs for bringing the suit by pleading distinctly that, being one 
degree remoter than Ganga Baksh, they could not institute this suit. In 
their replication (para. 15), they exhausted all they had to say and what they 
could say in answer to the defendants’ plea. The point of custom was never 
suggested to them. If there was in fact the custom set forth in the application 
for amendment, it should have been then set forth in their para. 15. It was 
essential to the disclosure of a cause of action in a declaratory suit as it would 
be in a suit for possession. The widow having died in February, 1909, could 
not possibly give the plaintiffs a right to set up the custom which they could 


not do in her lifetime. ” 
x + + + a pa 


“There remains the guestion as to whether plaintiffs be permitted to 
add the prayer for possession. It is unnecessary to grant this prayer. The 
death of the lady has given the plaintiffs a fresh cause of action for possession. 
I leave them to the liberty of filing a fresh suit for possession. 

“It is admitted, after disposing of this application disallowing the 
amendment, that the suit cannot proceed. 

“ I therefore order that the plaintiffs being one degree remoter to the 
last male owner than defendant No. 3, they have no cause of action. The 
suit must therefore be dismissed. ” 

. On the 8th February, 1921, the appellants, availing them- 
selves of the right purporting to be reserved by the above de- 
cision, instituted the present suit in the same Court against 
(a) Jagannath Baksh’ Singh, who had been the second de- 
fendant in Suit No. 50 of 1908, (b) Bishunath Singh, son of 
Ganga Baksh Singh, the third defendant in the former suit 
(who had died on the 19th June, 1920), (c) Har Harbaksh 
Singh, and (d) Dildar Singh, who was the fourth defendant 
in the prior suit. The plaint, after setting forth the deaths 
of Raghunath Singh and of his widow, Har Kunwar, in succes- 
sion, and of the custom as above, alleged that Jagannath Baksh 
Singh (the first respondent) and Ganga Baksh Singh (father 
of the second respondent) had, upon the death of the widow. 
usurped the property and combined to oust them (the 


e appellants) from their rightful share therein. They there- 


fore claimed (1) possession of a moiety of the said property, 
(2) . mesne Profts thereof from the roth February, 1909, 
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when, they alleged that, by the death of the widow, their 
cause of action accruéd. The respondents’ written statement 
(a) denied the existence of the alleged custom, (b) pleaded 
that the subject-matter of the action was res judicata, the 
appellants being, by reason of the above-mentioned judgment 
of the 15th March, 1909, in Suit No. 50 of 1908, estopped 
from bringing a fresh suit in respect of the same cause of 
action. The Subordinate Judge (M. H. Khan, Esq.) de- 
cided that this plea was good and dismissed the suit; and 
his decision was affirmed upon appeal by the Court of the 
Judicial Commissioner (Dala] and Simpson, JJ.) on the 6th 
February, 1923. They held that the plaintiffs ought to have 
pleaded the alleged custom either in their plaint or replication 
in Suit No. 50 of 1908, and that the rejection of their applica- 
tion for leave to plead it at a later stage of that suit, though 
coupled with the liberty to bring a fresh action, did not confer 
on them any rights which they did not otherwise possess, nor 
enable them to come under the benefits of O. 23, R. 1 of 
the Civil Procedure Code, 1908. 

The plaintiffs obtained special leave to appeal to His 
Majesty in Council. 

A. de Mello for appellants Neither the cause of action 
nor the matter directly and substantially in issue in the two 
actions was the same. Further, the decision of the 15th 
March, 1909, related only to an interlocutory application by 
the plaintifs in Suit No. 50 of 1908 to amend their plaint, and 
by no means decided the substantive matters at issue therein 
on their merits, nor finally adjudicate upon the rights of the 
parties. Lastly, the Court of the Subordinate Judge having 
in 1909 prevented the appellants from pleading the alleged 
custom and prayer for possession in the earlier suit cannot, 
logically, it is submitted, in 1921 penalige and prohibit them, 
as in effect it has done, from raising such plea or prayer in a 
separate and new suit. (He referred to the following cases : 
Chand Kour v. Pertab Singh (1) ; K. K. Tagore v. Secretary 
of State (2) ; Sheosagar v. Sitaram (3) ; Kailash Mondal v. 
Baroda $. Das(4); Srimat Rajah Mootoo Vijaya v. Katama 
Nachtar (5) ; and Parsotam Gir v. Narbada Gir (6). 

J. M. Parikh for first respondent and B. Dube for second 
respondent were not called upon for a reply. 
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17th November, 1924. The Judgment of the Board 
was delivered by ° 


Lord PHILLIMoRE :_This is an appeal by the plaintiffs from 
concurrent judgments against them given by the Subordinate 
Judge of Bahraich and affirmed by the Court of the Judicial 
Commissioner of Oudh. 


It is a suit for possession of land, in which the defendants 
and present respondents raised as a first defence that the 
matter was res judicata, having already been decided between 
the same parties. 


Both Courts being of this opinion and having determined 
this issue, found it unnecessary to determine any of the other 
issues and dismissed the suit. 


The history of the case is as follows: The present 
appellants and plaintifs with others filed a suit in July, 1908, 
against one Musammat Har Kunwar and the present defend- 
ant and respondent Jagannath Bakhsh Singh, and one Ganga 
Bakhsh, now represented by the defendant and res- 
pondent Bishunath Singh, in which they stated that 
Musammat Har Kunwar, being a Hindu widow, was 
in possession of her husband’s property for the ordinary 
Hindu woman’s estate, that they (the plaintiffs) and Ganga 
Bakhsh were the presumptive heirs of her husband, and that 
she, intending to defeat their succession, had purported to 
make a deed of gift of the property to Jagannath Bakhsh, her 
daughter’s son ; and they claimed that the deed of gift might 
be declared void and illegal against them. 


The defendants in that suit among other defences pleaded 
that the plaintiffs were not equal in degree with Ganga 
Bakhsh, but that he was the nearest reversioner and the only 
person entitled to dispute the deed of gift. To this the plain- 
tifs replied that if he were the nearer heir__ 

“even then the plaintiffs are entitled to maintain this suit on account 
of Ganga Bakhsh Singh’s denial and his not joining the suit, owing to his 
indifferenge towards the preservation of his rights, having regard to his views 
expressed in the written statement and on account of his colluding with the 
defendants 1 and 2; and the defendants 1 and 2 cannot derive any benefit 
by setting up, a jus tertii in favour of Ganga Bakhsh Singh, as alleged by 
them. ” 


eo „In this state of the pleadings the widow died. 


A suit for a declaration that a gift by a Hindu widow is 
voideas against tlte reversionary heirs of her husband is one 
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which is contemplated by the Specific Relief Act (Act I of 
1877, S. 42), as is shown by the explanation lettered (e) to 
that section. But it is established that such a suit is prima 
facie competent only to the nearest prospective reversioner, 
and that if a more distant relation claims to sue, he can only 
maintain his suit by showing that the nearer reversioner has 
colluded with the widow, or for some similar reason. 


The rule of law on this subject is stated in the case of Rani 
Anund Koer v. The Court of Wards (7) in the following 
terms -_— 

“Their Lordships are of opinion that though a suit of this nature may 
be brought by a contingent reversionary heir, yet that, as a general rule, it 


must be brought by the presumptive reversionary heir, that is to say, by the 
person who would succeed if the widow were to die at that moment........... 


“The right to sue must, in their Lordships opinion, be limited. If 
the nearest reversionary heir refuses, without sufficient casue, to institute pro- 
ceedings, or if he has precluded himself by his own act or conduct, from 
suing, or has colluded with the widow, or concurred in the act alleged to be 
wrongful, the next presumable reversioner would be entitled to sue.” 

When the widow died, the question of collusion between 
Ganga Bakhsh and her became comparatively unimportant. 
By this event the question of reversionary heirship became 
settled, and if Ganga Bakhsh was the nearest heir, the plain- 
tiffs could get no title to the property. They might indeed 
have brought their suit for declaration to a hearing for the 
purpose of determining in that suit the question of heirship 
as between them and Ganga Bakhsh, or to establish their aver- 
ment of collusion in order to get the costs of the suit. But 
now that the widow was dead the rea] matter was to get 
possession ; and they accordingly endeavoured to turn their 
suit into one for possession. 


It seemed, however, that if according to the ordinary 
Hindu Law of descent, Ganga Bakhsh was the heir, to the 
exclusion of the plaintiffs, that they must fail in such a suit. 
They were minded accordingly to make a new case, namely, 
that by a family custom they were equal in degree witt Ganga 
Bakhsh and entitled as such to maintain a suit for possession. 


Accordingly, they made an application in the suit setting 
forth the death of the widow and claiming that they had be- 
come entitled to institute a suit for possession, and that in, 
order to show their right it had become necessary to mention 
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certain additional averments of fact in the plaint, the addi- 
tional averments being allegations of tħe family custom and 
a statement as to the death of the widow, and the new relief 
claimed being a decree for possession of a ten-anna share in 
the property. 

This application to amend came on for hearing on the 
15th March, 1909, and the learned Judge rejected the applica- 
tion to be allowed to add the amendments averring the family 
custom, holding that it was an attempt to introduce a new 
case. When he had intimated that this was his opinion, the 
question remained whether the plaintiffs should be allowed to 
add their prayer for possession, and whether it was worth 
while continuing the suit. It was admitted by the plaintiffs’ 
counsel that, apart from ‘custom, they were one degree more 
remote than Ganga Bakhsh, and that if they could not make 
the case of a family custom, their suit must fail ; and the learn- 
ed Judge thereupon dismissed it with costs; and from this 
decision there was no appeal. He did, however, in the course 
of his judgment use the following expressions, which will need 
consideration :_ 

“The death of the lady has given the plaintiffs a fresh cause of 
action for possession. 1 leave them to the liberty of filing a fresh suit for 
possession, ” 

The plaintiffs took no further steps till the sth Feb- 
ruary, 1921. In the meantime one of the present defendants 
brought an action against the other; and the parties com- 
promised on the terms of each taking one-half. 


In the present suit brought on the 5th February, 1921, 
the plaintiffs are claiming possession of one-half of the pro- 
perty, founding their title on family custom. To this the 
defendants, besides*denying the custom and asserting the 
validity of the widow’s gift, have pleaded that the suit was 
barred by S. 11 of the Code of Civil Procedure as raising a 
question which had already been heard and decided. Both 
Courts, eas alseady stated, took this view, and without going 
into other portions of the case, dismissed the suit. In 
their Lordships’ opinion their decisions were right. 


The language of the section in question is as follows :— 


“No Court shall try any suit or issue in which the matter directly 
ya substantially in issue has been directly and substantially in issue in a former 
suit between the same parties, or between parties under whom they or any of 
them claim, litigating under the same title, in a Court competent to try such 
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subsequent suit or the suit in which such issue has been subsequently raised, 
and has been heard and finally decided by such Court.” 


With this must be read :__ 


“ Explanation IV +~Any matter which might and ought to have been 
made ground of defence or attack in such former suit shall be deemed to have 
been a matter directly and substantially in issue in such suit.” 


When the plaintiffs brought their first suit, they had to 
show their title to impeach the widow’s gift. For this pur- 
pose they had to show either that they were some at least of 
the nearest reversionary heirs, or that the only nearer rever- 
sionary heir had colluded with the widow. In their plaint 
they did not rely on collusion, which they only introduced in 
their replication. Taking, however, that view of the plead- 
ings which is most favourable to them and treating them as 
relying equally on both grounds of claim, it is now clear that 
they can only make out a claim to be some of the next rever- 
sioners on the footing of the family custom, and that the alle- 
gation of that custom therefore was an allegation which “might 


and ought to have been made ” within the meaning of Explana- 
tion IV. 


Or, to put it in another way. One of the alternative 
cases on which they were basing their title to sue was their 
nearness of kin, and to prove their nearness of kin it was 
essential to aver the family custom. They claimed as next 


heirs, and their claim was dismissed. They cannot fight it 
over again. 


But, as the Judges in the Court of the Judicial Commis- 
sioner have observed, some complication was introduced by 
the language of the Judge who tried the first case and by his 
expressing himself as if he had power to give leave to bring 
a fresh suit. It was contended on behalf of the plaintiffs 
that in so expressing himself he was purporting to exercise 
the powers given to the Court by O. 23, which allows the Court 
in certain cases to grant the plaintiff permission to withdraw 
from a suit with liberty to issue a fresh suit, in which case the 
bar against a fresh suit which is otherwise imposed on a plain- 
tiff who abandons his first suit is removed. 


The same point was raised at their Lordships’ bar, but 
their Lordships agree with the Court of the Judicial Commis- 
sioner that it is not a good one. There was no application 
for leave to withdraw the suit, nor was it withdrawn : it was 
dismissed. And the power of the learned*Judge ceased*upon 
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this dismissal. It may have been unfortunate for the plain- 
tiffs that the learned Judge thought thatthe had a power which 
he did not possess, but happily, as the Judges on the appeal 
observed, it is improbable that there was substance in the 
claim which they have been prevented from further prosecuting 


In passing it may be observed that if the learned Judge 
thought that he was exercising power under O. 23, he must 
also have thought that the subject-matter of any future suit 
would be the same subject-matter as that of the suit which he 
dismissed. This confirms the view which the Courts below 
and their Lordships have taken. 


Several authorities upon the construction of S. 11 of the 
Code of Civil Procedure were cited, which it was suggested 
put a construction on Explanation IV which was favourable 
to the plaintiffs. | They have been considered by their Lord- 
ships ; but, in fact, they have no bearing upon the present 
case. 


Perhaps the one which requires the most careful examina- 
tion is that of Doorga Persad Singh v. Doorga Konwari (8): 
because in that case their Lordships intimated that the plaintiff 
would not be barred from setting up a family custom of descent 
upon the death of a widow by reason of his having in a pre- 
vious suit in which he was a defendant averred the family cus- 
tom as entitling him to oust the widow during her life and 
having failed on this point. But they held that as to the 
immediate point then under consideration he was barred, and 
after citing a very strong passage from 11 Moore's I. A. Pp. 73. 
they proceeded to express themselves as follows :—. 

"If the defendant; did not resist the claim in the former suit upon 
the ground of the family custom, he is not entitled in the present suit to upset 
the former decision, because he failed to set up a custom which he ought to 
have relied upon at the time. y 

In Zemindar of Pittapuram v. Proprietors of the Mutta 
of Kolanka (9) the plaintiff had brought a previous suit which 
had failed against his grandfather’s widow and certain other 
defendahts; and some of the defendants to the second suit 
might have been held to be successors in title to some of the 
defendants in the previous suit. But in the 
view which the Judicial Committee took of the facts, there 
were three properties concerned in the first suit, (1), (2) 
and “(3), and numbers (1) and (2) were not in question in 
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the second suit ; while as regards number (3) no case was 
made in the first suiteaffecting the defendants in the second 
suit, and the only way in which number (3) came into the first 
suit was because the plaintiffs at that time sought to restrain 
the widow (since dead and not a party to the second suit) 
from waste. This being so, nothing had been decided in the 
first suit which affected the question of the title of the plaintiff 
to property number (3), and as to it, there was held to be 
no case of res judicata. 


Mussummat Chand Kour v. Pertab Singh (1) was a suit 
by reversionary heirs alleging the intention of a widow to 
injure their right by selling or mortgaging the property, which 
failed, and then a second suit to set aside an actual deed of 
gift. This second suit was upon the construction of the 
earlier Act then in force, held to be a suit upon “a different 
and: subsequent cause of action to that relied upon in the first 
suit.” It may be added that in that case the failure of the first 
suit was caused by the non-appearance of the plaintiff at the 
trial, and inasmuch as the first suit might have failed in either 
of two respects (either the plaintiff might have no title or the 
widow might not have been threatening to sell or mortgage), 
a mere dismissal for non-appearance could not be held to deter- 
mine that the plaintiff had failed for want of title. 


Lastly, their Lordships would refer to the case of 
Kailash Mondal v. Baroda Sundari Das (4) decided in the 
High Court at Calcutta. In that case the plaintiff had sued 
the defendant for rent, and the defendant had pleaded abate- 
ment and had adduced no evidence in support of his plea, 
so that the plaintiff recovered judgment. Many years after 
the plaintiff sued the defendant for the rent subsequently ac- 
cruing, and the defendant sought to raise various defences. It 
was contended, and so held in the ower Courts, that the matter 
was res judicata, and concluded in favour of the plaintiff. But 
the High Court held that it did not follow because rent was 
due from the defendant in one year that it was necessarily due 
in later years ; and this seems obvious, for the position of 
either of the parties might have changed. Maclean, C. J. 
said that it might be that on looking further into the matter 
some particular issue might be found to have been previously 
decided, and then the principle of res judicata might apply ; 
but that as the matter stood it did not necessarily so appears» 
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Banerjee, J., it is true, made some observations upon those 
words “heard and finally decided, ” which appeared in the 
old Act and are in the present Code ; and to these observa- 
tions, couched in language not so careful as it might have 
been, undue prominence has been given by the reporter in the 
summary of the case which appears in the head-note. But 
in the actual decision there is no conflict with the established 
authorities. . 

The other cases which were brought by the learned Coun- 
sel for the appellants before their Lordships have, in their 
Lordships’ judgment, no bearing upon the present decision. 
Upon the whole, therefore, their Lordships agree with the 
Courts below that this is a case of res judicata, and that the 
defence succeeded. 

Their Lordships will therefore humbly recommend His 
Majesty that this appeal should be dismissed with costs ; but 
the respondents must have only one set of costs between them. 

Solicitor for appellants : E. Dalgado. 

Solicitors for 1st respondent : T. Is Wilson and Co. 

Solicitor for 2nd respondent : H. §. L. Polak. 

A. de M. : Appeal dismissed. 


In THE High Court OF JupICATURE AT MADRAS. 


PRESENT :— Mk. Justice Devaposs AND MR. Justice 
JACKSON. 


Ammathayi Ammal ... Appellant* (Defendani- 
respondent ) 
v. 
Sivarama Pillai ... Respondent (Plaintif-peti- 
e tioner ) . 


Limitation Act, Art. 181—Mortgage suit—Preliminary decree—A pplication 
for final detree—Time for—When begins to run—Suit challenging title of 
mortgagor—Pendency of—Effect—No suspension of limitation—Limitation Act 
exhaustive, as regards suspension of limitation. 


A preliminary decree was passed on 6th November, 1916 in a suit on a 
hypothecation bond and the time for redemption was fixed as four months. 
Pending the mortgage suit, the husband of the mortgagor filed a suit on 13th 
June, 1916 against the mortgagor and mortgagee for a declaration that the 
hypotheca was his The suit was decreed in his favour on 26th April, 1917 
but vas ultimately reversed in second appeal on 28th April, 1920. The 
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PART ns THE MADRAS LAW JOURNAL REPORTS. 75 


mortgagee thereupon applied for the passing of a final decree on roth September, 
1920. Held, Art. 181 of the Limitation Act applied and the period of 3 years 
began to run from 6th March, 1917, the date fixed for redemption, and hence 
the application was barred. 


The period fixed by Art. 181 could not be extended by reason of the pend- 
ency of proceedings in Court with regard to the title of the mortgagor. Where 
time has once begun to run, it cannot be suspended by reason of proceedings in 
Courts unless an injunction is obtained against proceeding with the application 
or stay order has been obtained. 25 C W N 376; 35 Cal 299 ; 43 Cal 660: 
30 M L J 529 (P C) distinguished. 


Courts of law cannot introduce new periods of limitation based on grounds 
of equity. The Limitation Act is complete in itself and any ground for exten- 
sion of time, or for the suspension of time, must be sought for within the four 
corners of the Act itself. 43 Mad. 185 :38 M. L. J. x (F. B.) ; 46 Cal. 694: 
36 M. L J. aro (P. C.) ; 35 All. 227 (P. C.) followed. 


Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Cuddalore in A. S. No. 81 of 1921 (A. S. 
No. 55 of 1921, District Court, South Arcot), preferred 
against the decree of the Court of the District Munsif of 
Vridhachalam, in I. A. No. 869 of 1920, in O. S. No. 746 0 
1915. r4 

T. S. Ramaswami Aiyar and V. Sundaram Aiyar for ap- 
pellant. 


T. M. Krishnaswami Aiyar for the Advocate-General and 
M. S. Venkatrama Aiyar for respondent. 


The Court delivered the following 


JUDGMENT : The plaintiff brought the suit on a hypothe- 
cation bond executed in his favour by the defendant. A 
preliminary decree was passed on 6th November, 1916. Four 
months’ time was allowed for payment. The plaintiff applied 
for a final decree on sth November, 1919. His application 
was dismissed, for non-payment of batta, on roth January, 
1920. He applied again for the passing of a final decree 
on 1oth September, 1920. The defendant contended that the 
application for the final decree was barred by limitation under 
Art. 181. The District Munsif disallowed the objection of 
the defendant and passed a final decree. The ‘defentlant ap- 
pealed and the Subordinate Judge dismissed the appeal. He 
now prefers this Second Appeal. 


It is contended by Mr. T.S. Ramaswami Aiyar, 
who appears for the appellant, that Art. 181 of the Limitation 
Act applies to applications for the passing of a final decree. 
It is well settled that Art. 181 applies to’ an application by 
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the plaintiff for the passing of a final decree vide Pattabt- 
rama Naidu v. Subramania Chetti (1), „Mummadi V enkatiah 
v. Boganatham Venkatasubbiah (2) and Ahmad Khan v. 
Mussammat Gaura (3). The time for applying, for the 
passing of a final decree, began to run from 6th March, 1917, 
and it is urged by the appellant that the application having 
been made, on 10th September, 1920, more than three years 
after the time began to run, the application is barred. 


Mr. T. M. Krishnaswami Aiyar, who appears for the 
respondent, urges that his client could not have applied to 
the District Munsif for the passing of a final decree, as there 
was an adjudication by a Court that the hypotheca did not 
belong to the defendant, mortgagor. The defendant's hus- 
band brought a suit O. S. No. 674 of 1916, on 13th June, 
1916, against the present plaintiff, as first defendant, and the 
defendant herein, as the 2nd defendant, for a declaration 
that the hypotheca was his. That suit was decreed in plain- 
tiffs favour on 26th April, 1917. ‘The first defendant, that 
is the plaintiff in the present suit, filed an appeal to the District 
Court which was dismissed. He preferred S. A. No. 979 
of 1919 and the High Court held that the plaintiff in that suit 
had no title to the property and that it was the property of 
the defendant therein and dismissed the suit. The contention 
of Mr. Krishnaswami Aiyar is that, as there was a valid de- 
cree in favour of the plaintiff in O. S. No. 674 of 1916, that 
the property which was mortgaged to the plaintiff herein was 
his and that the mortgagor had no title, -he could not have 
asked the District Munsif to pass a final decree in his favour 
and to have the property sold, and that he could only apply 
after the decree in that suit was set aside by the High Court. 
His contention is that during the pendency of Suit No. 674 of 
1916, there was a suspension of his right to apply for a final 
decree and time did not begin to run against him. He relies 
upon an observation of their Lordships of the Privy Council 
in Kala Mea v. Harperink (4): “It has been laid down 
again aad again that in sales under the direction of the Court, 
it is incumbent'on the Court to be scrupulous in the extreme 
and very careful to see that no taint or touch of fraud or 
deceit or misrepresentation is found in the conduct of its minis- 
ters. The Court, it is said, must at any rate not fall below 
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the standard of honesty, which it exacts from those on whom amma 


it has to pass judgment. ” v. 
; . : Sivarama 
His argument is that the executing Court could not con- Pillai. 


vey a good title to the purchaser and therefore the Court 
could not sell the hypotheca, as the property of the mortgagor. 
when there was the decision of a competent Court that the 
hypotheca did not belong to the mortgagor. This argument 
assumes that the Court when it sells property guarantees the 
title of the judgment-debtor. All that the Court does is to 
sell the right, title and interest of the judgment-debtor. 
It does not guarantee that the judgment-debtor has a good 
saleable title. 


In mortgage suits, a preliminary decree is passed and 
time is fixed for payment of the decree amount. The plaintif 
has to apply for the passing of a final decree, within the time 
allowed by law, that is, three years from the date of the 
time fixed for payment. The question is whether the period 
given in Art. 181 can be extended in favour of the plaintiff 
by reason of the pendency of proceedings in Courts, with re- 
gard to the title of the mortgagor. Whether the mortgagor 
has title to the mortgaged properties or not the plaintiff has 
to apply for the passing of a fina] decree. within the time 
fixed. If a personal remedy is outstanding, he can pursue 
the personal remedy, only after getting the mortgaged pro- 
perty sold by the Court. In order to enable him to do that 
he must apply for a final decree. Itis only after the passing 
of the final decree and after having brought the mortgaged 
property to sale, that he could proceed against the person of 
the mortgagor, if any portion of the decree remains unsatis- 
fied. In this case, the personal remedy was outstanding, as 
is clear from the decree. The plaintiff, therefore, even if he 
got nothing by the sale of the hypotheca, could have proceeded 
against the other properties of the mortgagor for the amount 
of his decree. But even if the persona] remedy was not 
outstanding, it is the duty of the plaintiff to apply for a 
final decree, within the time allowed by law. ° . 


Mr. Krishnaswami Aiyar's contention is that his client 
had lost the right to apply, by reason of the decision in O. S. 
No. 674 of 1916, and it was only after that decision was upset 
in second appeal, that his right to apply for a final decree awas e» 
revived. It is difficult to accept this contention. When 
time has once begun to run, it cannot be suspended, by reason 
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thayi ; ; in} ine 
Ammathayi of the proceedings in Courts, unless an injunction was obtained 


8 against proceeding with his application, or a stay order had 
SLE been obtained staying the proceedings. In this case, no 


injunction was obtained against the plaintiff and no stay was 
ordered of the proceedings in the suit, out of which this 
second appeal arises. Mr. Krishnaswami Aiyar relies upon 
Hemendra Mohan Khasnobis v. Dharaninath Chanda 
Roy (5) for the position that his right to apply was lost on 
the passing of the decree in O. S. No. 674 of 1916 during the 
time in which that judgment was in force. 

In that case, the facts were these : A third mortgagee 
obtained a preliminary decree and the last day for payment 
was 31st July, 1911. Payment not having been made, he 
made an application for a final decree, on 2nd October, 1915. 
Prior to that date, the second mortgagee instituted a suit to 
enforce his security, in which the High Court expressed the 
opinion, on 10th March, 1914, that the third mortgagee could 
not sell the property before he had paid up the second mort- 
gagee. The second mortgagee was paid on 22nd May, 1915. 
Mookerjee, the Officiating Chief Justice, and Fletcher, J., held 
that assuming Art. 181 of the Limitation Act was applicable 
to the case, the application dated 2nd October, 1915, was not 
barred by limitation. In that case, the High Court had ex- 
pressed the opinion rightly or wrongly, on roth March, 1914, 
that the third mortgagee could not sell the property before 
he paid up the second mortgagee. Further the sum due to 
the third mortgagee could not have been determined till the 
sum payable to the second mortgagee for redemption had 
been settled. The third mortgagee was therefore not in a 
position to apply for final decree, by reason of the decision 
of the High Court, in the suit brought by the second mort- 
gagee. In the prgsent case, the plaintiff was not asked to 
do anything before he could apply for a final decree. T'he 
case in Hemendra Mohan Khasnobis v. Dharaninath Chanda 
Roy (5) is therefore distinguishable on the facts from the 
present case. In Lakhan Chunder Sen v. Madhusudan 
Sem (6) the’ facts were: A Hindu died leaving-three sons. 
The sons of the third son instituted a suit for possession of 
their shares against the first son and the second son. The 
first and second sons died pending the decision of the suit and 

„their sons were brought on record. Deeree was passed on 
20th April, 1903, in favour of the plaintiffs and it was further 


g. (1920) 25 C W N 376. 6. (1907) ILR 35 C 209. 
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declared that the sons of the second defendant were entitleJ 
to the share they claimed. The sons of the first defendant 
appealed on 22nd February, 1904, and the Appellate Court 
confined the decree in favour of the plaintiffs, that is, the sons 
of the third son, and set aside the decree, so far as it related 
to the sons of the second son. The sons of the second son 
instituted a suit on the 14th November, 1904, against the sons 
of the first son and the sons of the third son for possession, 
partition and accounts. The High Court held that during 
the time the suit of the third son was pending, that is, between 
2oth April, 1903 and 22nd February, 1904, the right of the 
plaintiff to bring an action was suspended. The learned 
Chief Justice observes at page 217 : “ It seems to us, however, 
that this was a decree, which so long as it stood undischarged 
was susceptible of execution at the hands of the present appel- 
lants, and whilst that decree existed, it was not open to them 
in the circumstances to institute a fresh suit for the attainment 
of the very object which had been successfully attained by 
them in the previous suit. ” 

This judgment was affirmed on appeal by the Privy 
Council vide Nrityamoni Dassi v. Lakhan, Chandra Sen (7). 
In that case, the right of the parties was under litigation. The 
sons of the second son were granted relief in the first suit and 
fherefore they could not bring a second suit, for getting 
the relief, which they had already obtained. No such consi- 
derations apply to the present case. 


Reliance is placed by the respondent upon the Ful] Bench 
ruling in Muthu Korakki Chetty v. Madar Ammal(8). In 
that case, there was a Court sale, on the 26th April 1913. 
An application was made on the 3rd January, 1914, to set it 
aside on the ground of fraud and it was set aside, on the 25th 
June 1915, as to part of the properties “sold. The auction 
purchaser applied for delivery on the 17th February 1917, 
for delivery of the remaining properties. The Full Bench 
held that the application was not barred by limitation. In that 
case, the sale itself was sought to be set aside, on the ground 
of fraud and, though the Court had confirmed the sale, yet 
when an application to set it aside was made, on the ground 
of fraud, it was bound to entertain the application and consider 
it on the merits ; and as long as that application was pending 


it could not order delivery of property under the sale, wher? ° 


7. (1916) I LR 43 C 660: 30 MLJ 529 (PC). 
8. (1919) ILR4;M 185:383MLJ1 (F B). 
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the sale itself was being impeached, on the ground of fraud. 
It was only after the dismissal of the application, for setting 
aside the sale, that the Court could order delivery of the pro- 
perty. The facts of that case are distinguishable from the 
facts of this case, as here there was no obstacle in the way of 
the plaintiff, which could have prevented him from applying 
for an order for sale. Moreover the wording of Art. 181 
is different from that of Art. 180. In the case of Art. 180, 
the time to apply for delivery is when the sale becomes absolute. 
But under Art. 181 the time begins to run from the date on 
which the right to apply accrues. The right to apply accrued 
on the expiry of the time fixed for payment, that is 6th March 
1917. The Article does not say that the right to apply accrues 
only when the title becomes clear. The Full Bench decision 
in Muthu Korakki Chetty v. Madar Ammal(8) turned upon 
the wording of the Art. 180 and upon the fact that the pur- 
chaser could not apply for the delivery of the property when 
the sale itself was being sought to be set aside on the ground 
of fraud. But the observations of the learned Officiating 
Chief Justice in that case are against the contention of the 
respondent. Referring to Lakhan Chunder Sen v. Madhu- 
sudan Sen (6) and Nrityamoni Dassi v. Lakhan Chandra Sen 
(7). Abdur Rahim, Officiating Chief Justice, observes :— 
“ But it is hardly to be inferred from such observations that 
the Privy Council intended to lay down any rule or rules for 
exclusion of time other than those mentioned in various sec- 
tions of the Limitation Act, such as 12, 14, etc., or that when 
time has once begun to run, it will be suspended otherwise than 
according to the provisions of S. 9, or any other similar pro- 
vision of the Limitation Act itself.” | He further observes at 
p. 201 : “I must however observe that it would almost look 
that in my judgmens in Secretary of State v. Raja Vadrevu 
Ranganayakamma (9). | tried to deduce from those cases 
a principle of general and unlimited application to the effect 
that where the rights of the parties have been subjected co 
determination by the Court, it is from the date of the determi- 
nation of such rights that limitation should be computed. But 
on further consideration I am persuaded that any such deduc- 
tion would be unjustified if it be meant thereby to introduce 


6. (1907) I L R 35 Cal 209. 
° 7. (1916) I L R 43 Cal 660 : 30M L J 529 (P C). 
8. (1919) ILR 43 M 185:38 ML Jı (F B). 
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a rule of exclusion or suspension of time covering a larger 
ground than that traversed by Ss. 12, 14, 15, 16, 9 and other 
similar provisions of the Limitation Act. ” 


It is clear from that judgment that the Court cannot in- 
troduce a new period of limitation on any ground of equity. 
The Limitation Act is complete in itself and any ground for 
extension of time, or for the suspension of time, must be 
sought for within the four corners of the Act itself. After 
the case was argued, Mr. N. Rajagopalachariar, the Assistant 
Law Reporter, brought to my notice Mani Singh Mandata v. 
Nawab Bahadur of Murshidabad (10). In that case, the 
appellant was declared to be a disqualified proprietor and her 
estate was taken charge of by the Court of Wards under the 
Bengal Act, IX of 1879. By a deed of transfer, dated 7th 
June, 1890, part of the estate was sold by the Collector, as 
manager to the father and predecessor-in-title of the respond- 
ent, and the purchaser obtained possession on 30th 
April, 1891. On ist August, 1911, the Court of Wards with- 
‘drew’ from the management of the estate. The appellant 
brought a suit on 12th May, 1912, to recover possession of the 
portions sold. It was held that her suit was barred by limi- 
tation and that limitation did not cease to run, because she was 
declared to be a disqualified owner, and the estate was w 
charge of the Court of Wards. Their Lordships of the 
Privy Council observe at p. 699 : “The Limitation Act, it 
is true, recognizes and enumerates certain conditions as legal 
disabilities, entitling the persons affected by them to an ex- 
tended period of limitation. But the plaintiff's disqualifica- 
tion, under S. 6 (a) of the Court of Wards ‘Act, is not one of 
them, nor has any case been made, which could suspend or 
modify the ordinary law of limitation as applicable to ir 
case.’ 

Though the appellant, in that case, could not have wa 
a suit by reason of S. 6 (a) of the Court of Wards Act during 
the time the estate was under the Court of Wards, yet the 
Privy Council held that that would not extend the period of 
limitation in her favour. 


_ If once time has begun to run, it cannot be suspended by 
reason of the proceedings in any Court unless the facts could 
be brought within one of the sections of the Limitation Act? 
which lay down the conditions under which the running of time 
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is suspended. [In this case, the time for applying for final 
decree began to run from the 6th March, 1917, and the de- 
cree in the second suit was not passed till the 26th April, 1917. 
Time having begun to run against the plaintiff, 
it could not have been suspended by reason of a subsequent 
decision. In Soni Ram v. Kanhaiya Lal (11) it was held by 
the Privy Council that there was nothing in Act XV of 1877 
which would justify the Board in holding that once the period 
of limitation had begun to run in the case it could be suspend- 
ed. S. 9 of the Limitation Act of 1908 expressly enacts that 
where once time has begun to run, no subsequent disability 
or inability to sue stops it. Oldfield, J., in Muthu Korakki 
Chetty v. Madar Ammal (8) expressed the same opinion that 
“ once a cause of action has arisen it is not suspended by later 
events.” 


In Huro Pershad Roy v. Gopal Das Dutt (12) the Privy 
Council held that a landlord who could have brought a suit for 
the rent for a certain fasli was not entitled to bring a suit after 
the expiry of one year on the ground that his suit against the 
tenants, in respect of the arrears of rent, for the previous year 
was pending. Their Lordships observe at page 259 : “Here 
there was no period of time in which the rent could not have 
been recovered. There was no period of time in which, 
therefore, the statute might not have run.” 


It is quite clear from the authorities that if time once be- 
gins to run, it cannot be stopped or suspended by reason of any 
disability that may have happened or occurred. Subsequently 
in this case, as I have already pointed out, the plaintiff was not 
debarred from applying for the passing of a fina] decree. The 
contention of the appellant therefore prevails. 


In the view I fave taken, it is unnecessary to decide in 
this case the question whether a second application, even if 
within three years, is barred, by reason of the dismissal of a 
previous application, for the passing of a final decree. 


. In the.result, the appeal is allowed, and the plaintif’s 
application for the passing of a final decree is dismissed with 
costs throughout. 


T. S. V. Appeal allowed. 





’3. (1919) IL R 43 M 185:38M L Jı (FB). 
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PRIVY COUNCIL 


(On appeal from the High Court of Judicature at Madras.) 


PRESENT: LORD SUMNER, Lord PHILLIMORE, SIR JOHN 
EDGE AND SIR LAWRENCE JENKINS. 


Palani Ammal wa A ppellant* 


UV 


Muthuvenkatachala Moniagar and others... Respondents. 


Hindu Law—Joint family—Partition—Presumption—Mode of effecting 
partition—Ascertainment of shares—Effect—Separation of one metmber—Status 
of other members—Effect on—Re-union—Proof of—Onus—Separation of one 
member—Proof of—Partition suit by him—Effect—W iuthdrawal of suit by him— 
Effect—Decree in suit—Date of severance in such case—Partttion or no parti- 
tion—Question as to, depending upon documentary evidence—Finding based on 
such evidence—Fact or Law—Joint family with impartible estate descending 
according to rule of lenial primogeniture with rights of maintenance 
and other privileges to junior members—Possibility in law of. 


A Mitakshara family is presumed in law to be a joint family until it is 
proved that the members have separated. 


The coparceners in a joint family can by agreement amongst themselves 
separate and cease to be a joint family, and on separation are entitled to parti- 
tion the joint family property among themselves. But the mere fact that the 
shares of the coparceners have been ascertained does not by itself necessarily 
lead to an inference that the family had separated. 


A member of such a joint family can separate himself from the other mem- 
bers of the joint family and is on separation entitled to have his share in the 
property of the joint family ascertained and partitioned off for him, and the 
remaining coparceners, without any special agreement amongst themselves, may 
continue to be coparceners and to enjoy as members of a joint family what 
remained after such a partition of the family property. That the remaining 
members continued to be joint may, if disputed, be inferred from the way in 
which their family business was carried on after their previous coparcener had 
separated from them. 


If a joint Hindu family separates, the family or any members of 't 
may again re-unite as a joint Hindu family, but sh a re-uniting must be 
strictly proved as any other disputed fact is proved. 


The fact that any member of a joint family has separated himself from his 
coparceneis may be proved by his suing for a partition of the joint family pro- 
perty, and if the suit is decreed, the date of his severance from the joint family 
will, if nothing else is proved, be treated as the date when the suit was insti- 
tuted. Where a member of a joint Hindu family files a plaint claiming a 
partition but afterwards withdraws it, no severance of the joint status results. 
But such a plaint, even if withdrawn would, unless explained, afford evidence 
that an intention to separate had been entertained. 


In a suit for partition which proceeds to a decree which is made, theade* e 


cree for a partition is the evidence to show whether the separation was only a 
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separation of the plaintiff from his coparceners or was a separation of all the 
members of the joint family from each other. 4 


In a suit for partition no effective decree can be made for a partition unless 
all the coparceners whose addresses are known, are parties to the suit, and it 
is the decree alone which can be evidence of what was decreed. 


Where the question whether the members of a joint family did or did not 
separate depends upon the construction of a number of documents exhibited in 
the case, the Court must construe the documents according to their legal effect, 
but is entitled to draw all legitimate inferences as to the intentions of the 
parties to them, and the inferences so drawn are findings of facts, 


Held, affirming the H. C., that the joint family descended from the proposi- 
tus never separated. 


A joint-family with an impartible estate, descending according to a rule of 
lineal primogeniture with rights of maintenance and other privileges for the 
junior members cannot be established in modern times, 

Appeal from a decree of the High Court of judicature at 
Madras (29th August, 1917) which affirmed a decree of the 
District Judge of Madura (F. H. Hamnett, Esq.) dated the 
23rd April, 1909. 


The material facts are set out in the judgment of their 
Lordships. 


B. Dube for appellant. 
W. Wallach for respondents. 


20th November, 1924. The Judgment of the Board 
was delivered by 


SIR JOHN Edge :_This is an appeal by Palani Ammal, a 
Hindu lady, who is one of several defendants, from a decree, 
dated the 29th August, 1917, of the High Court at Madras, 
which affirmed a decree for partition of the Vadimitta estate, 
dated the 23rd April, 1909, of the District Judge of Madura. 


The estate in question, which appears to be a large zamin- 
dari, was purchased by Peraiyar Muthukumaraswami, who 
died in 1834. He was a Hindu Sudra, who and his descend- 
ants were governed by the law of the Mitakshara. His 
descendants, unless they separated, constituted a Mitakshara 
joint family, the property of which was in law joint property 
unless the contrary was proved. For the sake of brevity he 
will hereafter be referred to as the propositus. The proposi- 
tus had two wives ; by the senior wife he had six sons, most of 
whom married and left male issue, by his junior wife he had 


e ong son, who left male issue. It is stated in the judgment of 


Sastri, J., in this case, and doubtless correctly, that “the proper- 
ty admittedly continued to be in the possession and enjoyment 
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of the descendants of the first son of the propositus.” As the 
family was not an amcient family, the property, which was ac- 
quired in quite modern times, was in the possession of the senior 
son and his descendants as managers of the joint family and not 
as the senior male member of a joint family. 


There are two questions in this suit and in this appeal 
upon which there are concurrent findings of the District Judge 
and the High Court. Those questions are whether the princi- 
pal parties to the suit are bound by an award which was made 
by some arbitrators, who have been made defendants to the 
suit, and if they are not bound by the award, then the question 
arises whether the joint family which descended from the pro- 
positus ever separated. 


The question relating to the award may be disposed of at 
once. The District Judge and the High Court found, for 
reasons which their Lordships consider to have fully justified 
their findings, that the award was not binding upon any of the 
parties. No argument has been addressed to their Lordships 
in this appeal in support of the award, and they accept the con- 
current findings that it is not binding as correct. The sole ap- 
pellant, Palani Ammal, claimed that some of the estate sought 
to be partitioned had vested under the award in her. Her 
claim under the award fails, but as she appears, when suit for 
partition was brought, to have been in possession of part of the 
estate, the right of the plaintiffs to a decree for partition must 


be established, and it is necessary to consider whether the joint 
family had ever separated. 


It is beyond question that the estate which the propositus 
had purchased vested on his death, in 1834, if not on the pur- 
chase, in the joint family, and was held jointly by the male 
members of the joint family as coparceners. Their Lordships do 
not know whether the estate was purchased with joint family 
money or with self-acquired funds of the propositus, but for 
the purposes of this judgment they will assume that the estate 
did not vest in the joint family until the death of the propositus. 


In coming to a conclusion that the members of a Mitak- 
shara joint family have or have not separated, there are some 
principles of law which should be borne in mind when the fact 
of a separation is denied. A Mitakshara family is presumed 
in law to be a joint family until it is proved that the membefs 
have separated. That the coparceners in a joint family can 
by agreement amongst themselves separate and cease to be a 
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joint family, and on separation are entitled to partition the 
joint family property amongst themselves, is now 
well-established law. An authority for that proposition is 
the judgment of the Board in Appuvier v. Rama Subba 
Atyan (1), which applies to joint families such as the joint 
family which descended from the propositus. But the mere 
fact that the shares of the coparceners have been ascertained 
does not by itself necessarily lead to an inference that the 
family had separated. There may be reasons other than a 
contemplated immediate separation for ascertaining what the 
shares of the coparceners on a separation would be. [Itis also 
now beyond doubt that a member of such a joint family can 
separate himself from the other members of the joint family 
and is on separation entitled to have his share in the property 
of the joint family ascertained and partitioned off for him, and 
that the remaining coparceners, without any special agreement | 
amongst themselves, may continue to be coparceners and to 
enjoy as members of a joint family what remained after such 
a partition of the family property. That the remaining 
members continued to be joint may, if disputed, be inferred 
from the way in which their family business was carried on 
after their previous coparcener had separated from them. 
It is also quite clear that if a joint Hindu family se- 
parates, the family or any members of it may agree to reunite 
as a joint Hindu family, but such a re-uniting is 
for obvious reasons, which would apply in many 
cases under the law of the Mitakshara, of very rare occurrence, 
and when it happens it must be strictly proved as any other dis- 
puted fact is proved. The leading authority for that last 
proposition is Balabux Laduram v. Rukhmabai (2). 


The fact that any member of a joint family has separated 
himself from his coparceners may be proved by his suing for a 
partition of the joint family property, and if the suit is de- 
creed the date of his severance from the joint family will, ii 
nothing else is proved, be treated as the date when the suit was 
instituted. TA Kedar Nath v. Ratan Singh (3), a member of 
a joint Hindu family had filed a plaint claiming a partition but 
afterwards had withdrawn it, and the Board held that no se- 
verance of the joint status resulted. Their Lordships see 
no, reason to depart from that view, although such a plaint, 
es a ee AA AA 

1. | (1866) 11 Moorg’s I A 75. 2. (1903) LR 30 I A 130. 
3: (1910) L R 37 TA 161 :20 M L J 900. 
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even if withdrawn would, unless explained, afford evidence that 
an intention to separate had been entertained [see Girja Bat v. 
Sudashiv Dhundiraj(4)and Kawal Nain v. Budh Singh (5).] 
In a suit for partition which proceeds to a decree which was 
made, the decree for a partition is the evidence to show whe- 
ther the separation was only a separation of the plaintiff from 
his coparceners or was a separation of all the members of the 
joint family from each other. It appears to be obvious to 
their Lordships that in a suit for partition no effective decree 
can be made for a partition unless all the coparceners whose 
addresses are known, are parties to the suit, and that it is the 
decree alone which can be evidence of what was decreed. 


With the observations which their Lordships have already 
made, they will proceed to consider whether the joint family 
which descended from the propositus ever separated. It will 
be necessary for their Lordships in referring to evidence to 
refer only to such evidence as they consider is material. In 
this present case there were concurrent judgments of the Dis- 
trict Judge and the High Court that the family descended from 
the propositus never separated, and that the property sought 
to be partitioned is partible. The onus of proving that there 
had been an effective separation was upon the defendants. The 
Courts below were, as their Lordships are, obliged to construe 
documents according to their legal effect, but the Courts below 
were, and their Lordships are, entitled to draw all legitimate 
inferences as to the intentions of the parties to them, and the 
inferences so drawn are findings of facts. 


As was pointed out by Sastri, J., in his judgment in this 
case, that so far as division or non-division of the estate is 
concerned, “ there has been no formal partition deed between 
the various members of the family, and it is not alleged that 
the estate was at any time divided by metes and bounds.” The 
defendants, whose case is that the estate, of which partition ts 
claimed, is not now partible, rely upon certain decrees and do- 
cuments as showing that the estate was divided and partitioned 
between descendants of the propositus and that the joifit family 
had ceased to remain joint. 


In 1842 a suit was filed in the District Court of Tinnevelly 
by some of the sons of the propositus against his eldest son 
claiming that the estate should be divided according to hig will, 
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The District Judge in 1846 found rightly that the division 
made by the propositus was invalid in Mw, but he made an 
equally invalid decree declaring that the sons of the first wife 
were entitled to one-half of the estate and the son of the second 
wife to the other half of the estate. On the 23rd July, 1849, 
the Suddar Adalat Court in appeal held that all the sons were 
entitled to equal shares, but held that the Court was not called 
upon to sub-divide the estate in accordance with the law of in- 
heritance, no such question being before the Court, and decided 
—“ 37. Itis, therefore, left for the heirs, or for such of them 
as may be dissatisfied with the management of the joint estate 
by the head of the family, to adopt such a course of proceeding 
as they may see fit to obtain the surrender to them of their 
respective portion or portions of the estate.’ ‘A razinama 
had been filed in that suit on the 1st June, 1846, by the great- 
grandfather of the plaintiffs in this suit stating that he no longer 
wished to press the eldest son for a partition of the family 
estate. 


After the decree of the Suddar Adalat of 1849 a son of 
the fifth son of the propositus brought a suit in the Zilla Court 
of Tinnevelly in 1849 against the eldest son of the propositus 
for a fifth share in the estate, and the defendant in that suit 
pleaded that the then plaintiff's father had in a previous suit 
admitted that the estate ought to be held according to the law 
of primogeniture and had renounced all claim to a division of 
the estate. The Zilla Court on 22nd January, 18 §2, holding 
that the Suddar Adalat in 1849 had held that the estate was di- 
visible gave the then plaintiff a decree for a one-fifth share in 
the estate. On the 31st October, 1870, the widow of the 
plaintiff of the suit in the Zilla Court sold her deceased hus- 
band’s interest in the estate to the son of the first son of the 
propositus, who was the father of Ponnusami Moniagar who 
was the brother, deceased without issue, of the appellant, 


Palani Ammal. 


Their Lordships have in considering the facts in this ap- 
peal had the great advantage of the very careful and elaborate 
judgments which were delivered in the appeal to the High 
Court by Sir John Wallis, C. J., and Sastri, J., and they agree 
with their conclusions as to the facts. Their Lordships have no 
doubt that this joint family never did separate. 

Their Lordships think that so far from the members of 
that joint family intending to separate, their object probably 
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was to establish themselves, if possible, as a joint family with 
an impartible estate tlescending according to a rule of lineal 
primogeniture with rights of maintenance and other privileges 
for the junior members. Such a joint family could not be 
established in modern times. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Solicitor for appellant : H. $. L. Polak. 


Solicitor for respondents : E. Dalgado. 
A. de M. Appeal dismissel. 





In THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE SPENCER AND MR. JUSTICE 
VENKATASUBBA Rao. 


Ramakka ... Appellant*® (Counter-petitioner ) 
v. 
V. Negasam _.. Respondent (Petitioner-4ih defdt.). 


Civil Procedure Code, S. 2 (13), O. 26, R. 1o—Mesne profits—Claim for— 
Claimant in the position of plaintiff—Burden of proof—Local investigalion—- 
Evidence obtained in—Effect of not reducing into writing—If legal evidence— 
Evidence dct, Ss. 106, 145—Previous statements—Cross-examination on—When 
aitention of witness to be called to writing. 


When a party to a suit claims mesne profits he is in the position of a 
plaintiff, and if he adduces no evidence at all no mesne profits can be awarded 
to him. S. 2 (12), Civil Procedure Code, defines mesne profits as those profits 
which a person in wrongful possession of such property actually received or 
might, with ordinary diligence, have received. What a person actually received 
is a matter within his peculiar knowledge and under S. 106 of the Evidence Act 
the burden of proving it is on him; but the burden of proving the profits that 
the person in occupation might have received will lie op the person who claims 
them. 8 Cal 343; 3 W R (Mis) 25 ; 9 C L R 1 referred to. 


Where a commission for local investigation is issued to ascertain mesne 
profits, evidence obtained as a result thereof should be reduced to writing 
as provided in O. 26, R. 10. Information given by witnesses which is not 
reduced to writing is not legal evidence upon which a Court chn act.® The 
principle of law is that a Court cannot act on information received in the 
absence of the parties nor can it base its judgment on its own knowledge of the 
facts. Harvey v. Shelton, (1844) 7 Beav 455 : 49 ER 1141 ; Dobson v. Groves 
(1844) 6 Q BR 637 ; Walker v. Frobisher, (1801) 6 Ves Jun 70:31 ER ae 
referred to. 


A party is entitled to cross-examine a witness in respect of a statement 
made by him in a previous proceeding without such statement being produced 


eee eee 


*A A O No. 411 of 1921, 7th September, 1924, 
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John Edge. 


Ramakka 
v. 
Negasam. 


Ramakka 
v 


Negasam, 


Spencer, J. 


6 
90 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLVIII. 


or shown to him. It is only if it is intended to contradict him by such a 
statement that under S. 145 of the Evidence Act his attention has to be called 
to those parts of it which are to be used for the purpose of contradicting him. 


Appeal against the order of the Court of the District 
Judge of Anantapur, in Interlocutory Application No. 95 of 
1920 in O. S. No. 31 of 1912 on the file of the District Court 
of Bellary. 


L. A. Govindaraghava Aiyar for appellant. 
B. Somayya for respondent. 
The Court delivered the following 


JUDGMENTS : Spencer, J. : This was an application by 
the fourth defendant for mesne profits on the extent of land 
in the enjoyment of the plaintiff between the date of the de- 
cree in the first Court and the decision of the appeal. The 
matter was referred by the District Judge to a Commissioner 
to ascertain the amount of mesne profits due. The Commis- 
sioner directed the plaintiff to adduce her evidence first, on 
the ground that she had been in possession of the property 
and was thus in the best position to state how much profit she 
had obtained. The plaintiff’s pleader refused to open his 
case, upon which the petitioner’s witnesses were examined and 
the case was closed. Meanwhile, the counter-petitioner ap- 
plied to the District Court to direct the Commissioner to 
record her evidence. The District Judge in an order on 
the interlocutory application decided that the Commissioner 
was right and refused the counter-petitioner’s request. 


The questions now before us are: (1) Whether the 
District Judge was right in giving the petitioner mesne profits 
upon 15 acres 42 cents of wet land, and (2) Whether he was 
right in not allowing the appellant an opportunity to adduce 
her evidence. As regards the extent of the land, the plain- 
tiff’s pleader relies on an admission made by the fourth de- 
fend4nt in*another suit, O. S. No. 393 of 1916, that she 
(plaintif) was only in possession of 8 acres 47 cents and he 
argues that the petitioner is not entitled to get mesne pro- 
fits on a larger extent than what he admitted that she was in pos- 
session of. The circumstances under which the statement was 
made in the other suit have not been proved. The Judge 
relied on the extent as given in the delivery warrant and I 
think he was right in doing so, 


— l ei = _ ee 
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On the second point, 1 am of opinion that the Commis- 
sioner and the Districe Judge were in error in requiring the 
plaintiff to open her case. O. 18, R. 1, Civil Procedure Code. 
which is applicable to miscellaneous proceedings through 
S. 141, lays down that the plaintiff has the right to begin un- 
less the defendant admits the facts alleged by the plaintiff. In 
a case like the present where the fourth defendant is the 
person claiming mesne profits, he is in the position of a plaintiff 
as it is his petition that is the foundation of the proceedings 
and, if he adduces no evidence at all, no mesne profits can be 
awarded to him. S. 2, cl. (12) defines mesne profits as those 
profits which a person in wrongful possession of such property 
actually received or might, with ordinary diligence, have 
received. The profit which a person actually received is a 
matter within the peculiar knowledge of that person and, under 
S. 106 of the Evidence Act, the burden of proving the amounts 
actually received will lie on the person who received them ; but 
the burden of proving the profits that the person in occupation 
might have received will lie on the person who claims them. 
The cases cited for the respondent Brojendro Coomar Roy v. 
Madhub Chunder Ghose (1) and Dinobundhoo Nundee v. 
Keshub Chunder G*-ce(2)do not go further than to show 
that it lies on the person who actually received 
mesne profits to show how much he received. 
These two cases are not authorities for saying that it is for the 
person in occupation to prove what mesne profits should be 
awarded, which is a very different thing. In Krishna Mohan 
Basak v. Kunjo Behari Basak (3) it was observed that there 
may be cases in which the defendants in a suit for mesne profits 
may properly be called upon to produce their accounts and to 
give information upon facts within their special ‘knowledge, 
but that, under the provisions of S. 179, Citi] Procedure Code 
of 1879, which corresponds to O. 18, R. 1, the right to begin 
was with the plaintiff and the appellant’s contention that it was 
for the defendant to begin was not entitled to any considera- 
tron. ° e 

The counter-petitioner applied to the District Judge to 
be allowed to examine her witnesses and this application was 
refused. As the case cannot be satisfactorily disposed of 
without hearing the evidence on both sides, I think it is neces- 


sary that we should send the case back to the District Judge * 


1. (1882) I L R 8 C 343. nig (1865) 3 W R (Mis) 25 


3. (1881) 9CLRi. 
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and ask him to record such evidence as the counter-petitioner 
may produce on her side and such farther evidence as the 
petitioner may adduce on the same points. 

Another error into which the Commissioner has fallen 
which has been referred to in the course of argument is the 
fact that he obtained information from certain persons whose 
evidence was not recorded by him. The Judge considered 
that this information was admissible. I am of opinion that 
the Commissioner was entitled to base his report on his local 
inspection and also upon the crop experiment conducted by 
him, but that any evidence that he took should have been re- 
corded in writing. O. 26, R. To requires that he should 
reduce to writing the evidence taken by him. Information 
given by witnesses which is not reduced to writing is not legal 
evidence upon which the Court can decide. If either of the 
parties desires to have the benefit of the statements of those 
persons from whom the Commissioner obtained information, 
they should now cite them as witnesses ; otherwise, the Dis- 
trict Judge should come to a conclusion on the rest of the 
evidence before him without any reference to such unrecorded 
statements. The District Judge is directed to return his 
revised findings within three months. Ten days for objections. 


Venkatasubba Rao, J. :— | agree and I wish to add a few 
words. The plaintiff filed a suit for the recovery of certain 
property and obtained judgment. In pursuance of it she took 
possession of 15 acres and 42 cents of wet land with which 
we are mainly concerned. In appeal the judgment was reversed 
and the fourth defendant now seeks restitution of mesne pro- 
fits. I may note that the fourth defendant by way of restitu- 
tion already obtained 15 acres of wet land from the plaintiff. 
There js no need to refer to the dry land claimed so far as 
this judgment is céncerned. The first question that had to 
be decided by the lower Court was whether mesne profits 
were to be given in respect of 15 acres of wet land or merely 
in respect of 8 acres which the plaintiff said was the extent of 
the land site had taken possession of from the fourth defcnd- 
ant. The lower Court, having regard to the plaint, the 
decree, the execution proceedings and the delivery warrant, 
came to the conclusion that the plaintiff was accountable for 
mesne profits in respect of 15 acres of wet land. The matter 


* whs fully dealt with by the District Judge and it is sufhcient 


to say that the, lower Court rightly allowed mesne proftts in 
respect of 15 acres and odd so far as the wet land is concerned. 
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The next question is, what is the proper amount of mesne 
prohts? The Distgict Judge referred the matter of the as- 
certainment of the mesne profits to a Commissioner. This 
is what the District Judge says in his preliminary order 2. 
“Under O. 26, R. 9, Civil Procedure Code, I resolve to ap- 
point a Commissioner to make a local investigation and ascer- 
tain the amount of mesne profits which may be awarded to the 
fourth defendant on the abovementioned extent of land com- 
prised in the items specified in paragraph 2 supra after examin- 
ing witnesses and receiving any documentary evidence which 
the parties may produce before him. ” 


When the enquiry was taken up by the Commissioner, 
the plaintitt contended that the fourth defendant should begin 
and adduce evidence on the ground that the burden was upon 
him to make out what the mesne profits allowable to him were. 
The Commissioner ruled that the plaintiff was the party who 
was to begin, thus implying that the burden of proof was upon 
the plaintiff. The plaintifi’s vakil declined to call evidence 
objecting to the ruling and allowed the fourth defendant to 
examine his witnesses. The latter's case was closed on 13th 
February, 1921, when the plaintiff apparently made an applica- 
tion to be allowed to examine her witnesses at that stage. The 
Commissioner refused the request. Thereupon on the 16th 
February, 1921, the plaintiff applied to the District Court to 
be allowed to examine her own witnesses and the District 
Judge decided that the ruling of the Commissioner was right 
and rejected the plaintiff’s application. Before I deal with 
the objection that relates to this, | may advert to certain other 
matters that transpired before the Commissioner himself. 


The plaintiff desired to cross-examine the fourth defend- 
ant with reference to a certain allegation made in the latter's 
written statement in another proceeding. The Commissioner 
disallowed the plaintiff's request and on application by the 
plaintiff to the District Judge, the order of the Commissioner 
was confirmed. 


Exception is taken to the report of the Commissioner on 
another ground. Under the impression that he could gather 
information by instituting enquiries regarding the correct 
amount of mesne profits and act upon such information, he 
interviewed severa] ryots and others and collected their qpinign 
and based his conclusions inter alia upon the information so 
obtained. E . 
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Next it is said that the Commissioner conducted certain 
experiments. He had the crop harvegted. He confined 
himself to two small plots of land, and, on the results obtained, 
he based his calculation in regard to the whole land. It has 
been argued before us that the Commissioner was wrong in 
adopting this procedure. 

I shall deal shortly with these objections. In regard to 
the last objection it seems to be untenable. It has been point- 
ed out that the two plots were selected out of the entire lands 
and it has not been shown that the yielding capacity of the 
other portions which are adjacent to the plots selected is differ- 
ent. 

In regard to the objection that the Commissioner was 
wrong in refusing to allow the plaintiff to cross-examine the 
fourth defendant in respect of a statement made by the latter 
in a previous proceeding, the objection must be upheld. Un- 
der S. 145 of the Evidence Act a witness may be cross-examin- 
ed as to previous statement made by him in writing without 
such writing being shown to him or being proved. Only if it is 
intended to contradict him by the writing, his attention must, 
before the writing can be proved, be called to those parts of 
it which are to be used for the purpose of contradicting him. 
The Commissioner refused to allow cross-examination on the 
ground that the document which contained the previous state- 
ment was not produced. The plaintiff was entitled to cross- 
examine the fourth defendant in regard to his previous state- 
ment without showing the jatter the document. Only if it 
became necessary to contradict the fourth defendant, his at- 
tention should be called to the writing. The Commissioner 
acted clearly wrongly in this respect. On another ground 
the Commissioner’s order is sought to be justified. It is said 
that, when the prelimigary order was passed, the Court refused 
to attach any weight to the fourth defendant's previous state- 
ment, and, for that reason, the Commissioner also was justified 
in refusing to allow questions to be asked in regard to it. 

This position is entirely wrong. The Court when pass- 
ing the preliminary order declined to make any inference from 
the previous statement as regards the extent of the land in the 
fourth defendant’s possession. The writing was sought to 
be used before the Commissioner for altogether a different pur- 
pose, the purpose being to ascertain the probable yield. 

The contention that the Commissioner was not justified 
in obtaining information in the absence of the parties must be 


è 
PART Ill.) THE MADRAS LAW JOURNAL REPORTS. 95 


upheld. The Court is not entitled to act on information 
received in the abserfce of the parties, nor can it base its judg- 
ment on its own knowledge of the facts. The law on this 
subject is well settled. Lord Langdale, M. R., observes in 
Harvey v. Shelton (4) : In every case in which matters are 
litigated, you must attend to the representation made on both 
sides, and you must not, in-the administration of justice, in 
whatever forum, whether in the regularly constituted Courts 
or in arbitrations, whether before lawyers or merchants, per- 
mit one side to use means of influencing the conduct and the 
decision of the Judge, which means are not known to the other 
side.” 


To say that “he Commissioner could have come to the 
same conclusion’ the other material before him is no answer. 
If the case i .rought within the general principle that the 
Judges rm’ . may. by a possibility, have been biassed, there 
isə-  ænt objection. See Dobson v. Groves(5)and Walker 
... Lrobisher (6). 


The only other point that remains to be dealt with has 
reference to the objection that the ruling of the Commissioner 
in regard to the right to begin is wrong. . The District Judge 
expressed the opinion that the ruling was correct. The fourth 
defendant claims in this proceeding mesne profits from the 
plaintiff. S. 2, cl. 12 of the Civil Procedure Code defines 
mesne profits thus: “ Mesne profits of property means those 
profits which the person in wrongful possession of such pro- 
perty actually received or might with ordinary diligence have 
received therefrom.” 


It will be seen that mesne profits are not merely profits 
which a person in wrongful possession has actually received. 
The argument therefore that the ameunt of profits actually 
received is within the knowledge of the person in possession 
and that therefore the latter should in the first instance give 
evidence is clearly untenable. In a suit for mesne profits the 
burden is always held to be on the plaintiff to preve the amount. 
This is the recognised practice. The proceeding before us 
is really in the nature of a suit for mesne profits. No ground 
has been shown why this practice should be departed from. 
The Commissioner’s ruling that the plaintiff should begin is 
tantamount to a decision that the burden of proof is upon the 


4. (1844) 7 Beav 455 : 49 BR 1141. 5. (3844) 6 Q B R 647. 
6. (1801) 6 Ves Jun 70:31 ER 943. 
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Ramakka pliaintiff, From the nature of the controversy, what the parties 

Negasam. were disputing about was not in regard to the right to begin 

Venkata. but the duty to begin. J am of the opinion that the fourth de- 
subba Rao,J. fendant was bound to adduce evidence in the first instance re- 
garding the amount of mesne profits. [See Krishna Mohan 
Basak v. Kunjo Behari Basak (3).] 

I therefore hold that the. Commissioner as well as the 
District Judge were wrong in regard to this matter. 

Now that we have decided that the ruling is incorrect. 
what follows ? It has been contended on behalf of the fourth 
defendant that the plaintif’s vakil having refused to adduce 
evidence when he was called upon to do so, he should not be 
allowed an opportunity to examine his witnesses. This con- 
tention 1 am unable to understand. When the Commissioner 
gave a ruling, the plaintiff took a risk in refusing to accept it. 
But what is the extent of the risk that she took ? She took 
the risk of the ruling of the Commissioner being ultimately pro- 
nounced to be correct. If it should be held to be correct by 
the final tribunal, the plaintiff not having examined her witness- 
es when she ought to have done so she would of course be 
completely debarred from adducing any evidence whatsoever. 
But this is the only risk that the plaintiff took. Immediately 
the fourth defendant’s case was closed, the plaintiff’s vakil 
made an application that he should be allowed to let in evi- 
dence. The effect of our decision is that the plaintiff should 
give evidence only after the fourth defendant had closed his 
case. It therefore follows that the'plaintiff should be allowed 
to examine her witnesses at the close of the fourth defendant's 
case.The following passage from Taylor on Evidence, Vol. I, 
p. 291, S. 388, has been relied upon by the fourth defendant :_ 
“ The question respecting the right to begin is a matter of prac- 
tice and regulation upan which the presiding Judge must exer- 
cise his discretion; and the Court will not interfere with his deci- 
sion unless it be clearly proved, not only that the ruling on this 
point was manifestly wrong, but that it has occasioned substan- 
tial injustice.” , 

This passage would certainly be of assistance to the fourth 
defendant, if the plaintiff accepting the ruling of the Commis- 
sioner had given evidence in the first instance. In that case 
the Court, although it came to the conclusion that the ruling 
Was inco rrect, would not ordinarily interfere with the final de- 
cision in the suit. But here the plaintiff did not accept the ruling 








a re 


7 3. (1881) 9 CLR, 


——Seee = 


PART UL THE MADRAS LAW JOURNAL REPORTS. 99 


but, instead of doing that she kept quiet but subsequently ap- 
plied after more than,a month had elapsed for a second order 
for delivery. When it was pointed out to her that her previous 
application failed because obstruction had been offered by 2 
third party, that is the petitioner, her (decree-holder’s) vakil 
himself asked that an order for symbolical delivery might be 
given to him and that he did not want an order for express and 
actual delivery. | When this was the decree-holder’s request, 
the warrant to the Amin to deliver actual possession seems to 
have been drawn up erroneously. The warrant was there- 
tore illegal in this respect. 


Again, when the warrant was taken out to be executed by 
the Amin, it was perfectly open to the petitioner, he being a 
person in possession of the property and not bound by the de- 
cree to have obstructed and such an obstruction could not be 
treated as an unlawful obstruction to the exercise of a lawful 
authority by a public servant. [See ln re, A ppaswami 
Mudali (1), King-Emperor v. Gopalaswami (2) and Gahar 
Mahammed Sarkar v. Pitambar Das (3).] I therefore hold 
that no offence under S. 186, Indian Penal Code, has been 
committed. The order under S. 476, Criminal Procedure 
Code, must therefore be quashed. 


Before parting with this case, | must observe that the way 
`n which the District Munsif disposed of it seems to be very un- 
satisfactory. He seems to have hurried through the case with- 
out granting the reasonable adjournment asked for by the 
_ petitioner apparently because he wished to dispose of the case 
himself before he might be transferred to some other place. It 
is said that he was then under orders of transfer, which was 
subsequently cancelled. An affidavit was filed before him by 
the petitioner and in the circumstances disclosed in that affida- 
vit he should have taken greater care in the disposal of this 
case than he really did. 


The Revision Petition is allowed and the order under 
S. 476, Criminal Procedure Code, is set aside. 


T. S. V. MA ANA 
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In THE High Court or Jupicarure at MADRAS. 


PRESENT :— MR. Justice RAMESAM AND MR. JUSTICE 
JACKSON. 


A. N. Ramasami Pillai and others ... dppellants* (Defend- 
ants 5 to 7 and 10) 
v. 
Narayanasami Pillai and others ... Respondents (2nd plain- 
tif and defendants Nos. 1, 3, 
6,9, 11 and 12). 


Civil Procedure Code, O. 41, R. 23 and O. 43, R. 1 (u)—Preliminary point 
—Bar to trial of sutt—Order of remand—A ppealability—Mortgage—Prior and 
subsequent—Purchase of a portion of the hypotheca by prior mortgagee—E fect 
of, as against mortgagor and puisne mortgagec—Suit ot mortgage against re- 
maining items inpleading puisne mortgagee—Decree—Subsequent suit by puishe 
mortgagce—Maintainabilty of. 

Where an appellate Court differing from the view of the first Court holds 
that the trial of a suit is not barred by reason of an earlier litigation between 
the parties and remands the suit for disposal on the merits, the order of the 
appellate Court fells within O. 41, R. 23, Civil Procedure Code, and is appeal- 
able. Raman Nayar v. Krishnan Nambudripad, 45 M 900 followed. 


Where a prior mortgagee purchases in execution of a money decree a 
portion of the hypotheca, as" between him and the mortgagor, a proportionate 
part of the mortgage deht is wiped out, the mortgage being split up as it were, 
and the mortgagee has to recover the balance of the mortgage money from the 
remaining portion of the hypotheca and the mortgagor personally. As against 
the mortgagor, he becomes the owner of the property purchased. But as 
between the prior and puiane mortgagees the result is not the same. The 
purchase by the former does not enable him to retain the property purchased 
as full owner as against the latter and throw the burden of the balance of the 
debt on the remaining portion of the hypotheca after deducting only a pro- 
portionate part of the debt. The first mortgagee cannot retain possession of 
the property purchased as against the second mortgagee unless he gives credit 
to the whole value of the property towards his mortgage and is willing to 
Proceed against the remainder of the hypotheca only for the balance after 
deducting the whole valu@ Where the first Mortgagee so gave ciedit and 
sued only for recovery of the balance from the remainder of the hypotheca im- 
pleading the puisne mortgagee as a party and obtained a decree for sale, it is 
ndt thereafter open to the puisne mortgagee to sue for redemption any of 
the properties comprised in the first mortgage. 


Bisheshur Dial v. Ram Sarup, 22 A 284 followed. 
Chinnu Pillai v. Venkatasami Chetliai, 40 M 77 ; Sri Gopal v. Pirthi 
Singh, 24 A 429 distinguished. 
Narayana Rao v. Venkayya, (1918) MWN 902 not followed. 
, Appeal against the order of remand, dated 4th Decem- 
ber, "1922, of the District Court of West Tanjore is A. S. 


*A A O No. 76 bf 1923. gth October, 1924. 
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No. 216 of 1921, preferred against the decree of the Court of 
the Subordinate Judgg of Kumbakonam in O. S. No. 119 of 
1920 (originally O. S. No. 49 of 1917 of this Court). 

K. Bhashyam Aiyangar and K. Narasimha Atyangar for 


appellants. 
K. Balasubramania Atyar for respondents. 


The Court delivered the following 

JupGMEents :—Ramesam, J. „This is an appeal against 
an order of remand. A preliminary objection is taken by the 
learned vakil for the respondents that no appe? lies as the 
order of remand was not made on account of f ! reversal of 


the Subordinate Judge’s finding on a preliming point. As 


will be seen from the statement of facts lower own, the ques- 
tion in the case on which the Courts below/ tave differed is 
whether the trial of the suit (as between p’ .ntiffs and the 
contesting defendants 4 to 9) is barred b’ che events in an 
earlier suit. Following the Full Bench’ decision in Raman 
Nayar v. Krishnant Nambudripad (1) wf ‘pink this is a preli- 
minary point and overrule the objection./ ,/ 

The facts are as follows: The ¢ fendants 1 to 3 were 
the owners of three sets of properties. ., B and C. For con- 
venience I will refer to the first two: .property A-B. They 
created over all the three a first mr .cgage in favour of the 
4th defendant (17502) anda .econd mortgage in favour 
of plaintiff (22502). The first mortgagee purchased 
the property A-B in execution of /,/Small Cause decree on gth 
November, 1905, subject to th//two mortgages. He then 
filed a suit (O. S. No. 42 of 1915) to recover the balance 
(after giving credit to a certain amount by reason of his pur- 
chase) by sale of property C. In that suit the second mort- 
gagee was impleaded. The array of parties in both the suits 
is as follows :—. i 


0. S. No. 42 of 1915. Present Suit O. S, Nc.,119 of 1920. 
1st mortgagee—PIff. 4th defendant. 
Mortgagor—Defts. 1 to 3. 1 to 3 defendants, i 

2nd mortgagee— Deft. 4. Plaintif — 


5 to 8 | Purchasers from 
defts. j Ist mortgagee 
of property 
L A&B. . 


9th deft. Do. C. 
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lt will be convenient to pause here and to consider the 
chect of the purchase by the first mortgagee in execution of 
the Small Cause decree. As between him and the mortgagor, 
a proportionate part of the mortgage debt was wiped out, the 
mortgage becoming split up, as it were, and the mortgagee has 
to recover the balance from the mortgagor from the remaining 
property C and he has the right to retain property A-B as 
absolute owner. This was decided in Bisheshur Dial v. Ram 
Sarup (2) followed in the Full Bench decision in Appeal from 
O. S. No. 42 of 1915 itself (A. S. No. 190 of 1917). 

But, as between the rst mortgagee and the 2nd mortgagee 
the result is not the same. The purchase by the former of 
property A-B does not enable him to retain it as full owner as 
against the latter and throw the burden of the balance of the 
debt on property C after deducting only the proportionate 
part of the debt. The 1st mortgagee can insist on the 2nd 
mortgagee redeeming the former and, in default of redemp- 
tion, the property will be sold free of both mortgages. The 
whole proceeds of the sale wil] then be credited towards the Ist 
mortgagee. Thus, it is obvious that the 1st mortgagee cannot 
retain possession of the property A-B unless he gives credit to 
the whole value of the property towards his mortgage and is 
willing to proceed against property C for only the balance 
after deducting the whole value. This is exactly what the 
ist mortgagee did in his former suit (O. S. No. 42 of 1915). 
Strictly a suit against property C only is not maintainable 
[Surjiram Marwari v. Barhamdeo Persad (3)]. But by the 
offer to credit the whole value of property A-B, it was in 
substance a suit against all. 

When all the mortgagees are known, all the other mort- 
gagees ought to be parties to a mortgage suit. In the present 
case we are not concerned with a suit by a first mortgagee with- 
out making a second mortgagee party. The rights in such 
a case are discussed in Chinnu Pillai v. Venkatasami Chet- 
tiar (4). Nor are we concerned with suits by a second mort- 
gagee with or without making the first mortgagee a party 
Chinnu Pillai v. Venkatasami Chettiar (4); Surjiram 
Marwari v. Barhamdeo Persad (3) explaining Sri 
Gopal v. Pirthi Singh (5). We have here a suit by the firs: 
mortgagee making the second mortgagee a party. In such 


4 suit the second mortgagee has the right to redeem the first 


2. (1900) IL R 22 A 284 (F B). 3. (1905) 1 CL J 337. 
# (1915) IL Ryo M 77 at 82:30 ML J 347. 


5. (1902) I L Raq A 429 (P C). 
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mortgagee. [t is to give him such an opportunity that the 
first mortgagee made*the second mortgagee a party in O. S 

No. 42 of 1915. If the second mortgagee paid off the whole 
debt of the first mortgagee, property A-B as well as C would 
be entirely available to the second mortgagee who would then 
stand in the position of the two mortgagees. “For obvious 
reasons, he never made such an offer in O. S. No. 42 of 1915. 
The values of all the properties are insufficient to pay off the 
whole of the first mortgagee and yet leave a surplus available 
for the second mortgagee. In default of his claim to redeem, 
the only other legal course is to sell property A-B as well as 
property C free of the mortgages. If in such a sale pro- 
perty A-B realises a certain price, the proceeds will be credited 
towards the first mortgagee. The first mortgagee, plaintitt 
in O. S. No. 42 of 1915, instead of actually allowing the prc- 
perty to be sold, offered to credit the full price towards his 
mortgage. The result of such credit is exactly the same as 
if all the long-drawn-out proceedings in execution of a decree 
of Court took place. If, in making the credit, he made an 
under-estimate of its value, the second mortgagee could attack 
the estimate. The Courts found in the former case that 
the value of the property A-B was Rs. 4,950 and of pro- 
perty C was Rs. 2,639-4-0. The first mortgagee in his 
plaint gave credit for Rs. 3,750 plus Rs. 1,000 plus 
Rs. 269-5-6, i. e., a total of Rs. 5,019-5-6, that is, somewhat 
slightly more than the value of property A-B and sued 
only for the balance. That is, the second mortgagee was 
placed in a position exactly the same as (or better than) if 
the property A-B was actually sold in Court-auction and the 
full sale proceeds credited towards the first mortgagee and 
only the balance was thrown on the property C which is the 
utmost that the second mortgagee could®ever claim. It js 
thus seen that the second mortgagee had really no 
plea to raise in the former case. His plea that the value 
allowed for the property A-B was inadequate was found 
against. After the said finding, he had nothing to do except 
asking for a decree against any surplus on the sale of pro- 
perty C. Having nothing to do, he joined the mortgagor 
in raising the extravagant plea that, by reason of the first 

mortgagee’s purchase in the Small Cause decree, the whole 
of the first mortgage was wiped out. This contention*was° 
rightly negatived by the Full Bench. The mortgagor being 
the only appellant before the High Court, this was the only 
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point argued before the High Court and referred to a Full 
Bench. There was no question raiset for the purpose of 
settling the rights between first and second mortgagees. The 
second mortgagee filed a Memorandum of Objections asking 
for executing the decree against the surplus. This was refused 
on the ground that he did not claim it in the Court below. Even 
if he wished to raise any question between himself and the 
first mortgagee, there could have been no other decision than 
that the full value of the property A-B should have been cre- 
dited towards the first mortgagee if the first mortgagee wished 
to retain that property as absolute owner ; and on the findings 
this was the course taken by the first mortgagee. Thus the 
result of the findings of O. S. No. 42 of 1915 is that the first 
mortgagee retained the property A-B free of all encumbrances 
and the second mortgagee's only right was against any surplus 
after the sale of property C. It is impossible to understand 
how the second mortgagee (the present plaintiff) has any 
rights available against the property A-B. Mr. Balasubra- 
mania Aiyar contends that he can still redeem the first mortgage 
or sell the properties subject to the first mortgage exactly as 
if he was not a party to the former suit. This isa very 
extravagant and fallacious proposition. The reason why the 
second mortgagee’s rights are not lost by reason of a decree 
for sale in a suit by a first mortgagee in which he was not a 
party is that he was not given an opportunity to exercise his 
right to redeem the first mortgagee (which undoubtedly 
existed) and such right cannot be destroyed by proceedings 
behind his back. But the whole reason disappears when he 
was a party to the first mortgagee’s suit and had an opportunity 
to exercise his right of redemption. After such a suit, all his 
rights over the properties common to both mortgages, unless 
they have been expressly preserved, are extinguished and he 
can maintain a suit on his mortgage only in respect of items 
which are not comprised in the first mortgage and for personal 
relief against the mortgagor. I entirely agree with the re- 
marks ‘in Chinnu Pillai v. Venkatasami Chettiar (4) : “Tf the 
first mortgagee sues first making the second mortgagee a party, 
as he ought to, there cannot be a trial of a further action,” i. e., 
a further action in respect of properties common to both mort- 


, gages. This is all that the learned Judge meant. He could not 


have meant that there can be no further action against the 


4. (1915) ILR 40 M 77 at 92:30 M L J 347 
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mortgagor in respect of other items, or for personal remedies, 
or for the surplus of éhe proceeds of the common items. In 
this sense, that these reservations were not expressly stated 
though intended, the proposition is broadly stated as remarked 
in Narayana Rao v. Venkayya (6). In this last decision, the 
properties were privately sold after the first suit and the decree 
in the first mortgage was never carried out. It does not appear 
that the value realised by the private sale was reported to 
Court, that a surplus was or was not available for the second 
mortgagee. On these grounds, the decision may be distin- 
guished. But the reasoning in the judgment is different and 
I dissent from it. In my opinion, the principles laid down in 
Sri Gopal v. Pirthi Singh (5) apply and bar a second mort- 
gagee from pursuing for any remedy against the properties 
mortgaged in both the mortgages equally whether the second 
suit is one for sale or one for redemption. When the second 
mortgagee was a party to the first suit by the first mortgagee 
and failed to exercise his right of redemption, he can have 
no rights against such properties which pass away to the pur- 
chaser in execution of the first decree, free of both the mort- 
gages. A fortiori when, instead of an actual Court sale, ful! 
credit is given for the value towards the first mortgage_the 
same result being attained as if they are sold. | am unable 
to agree with the observations in Narayana Rao v. 
Venkayya (6), though the decision is right on the facts and 
also in so far as it lays down that a suit against the mortgagor 
for reliefs not connected with the common item is maintainable. 
The effect of the first suit is not that a suit by the second 
mortgagee against the mortgagor is not maintainable but that 


he has no rights to pursue against the common mortgaged 
items. 


The case L. J. Mackintosh v. N.S. W atkins (7) referred 
to by Mr. Balasubramania Aiyar has no bearing on the case 
before us. All that it lays down is that in the suit by a first 
mortgagee against mortgagor and second mortgagee, the mort- 
gagor cannot be called upon to redeem the second moftgagee. 
So also Vedavyasa Aiyar v. Madura Hindu Labha Nidhi Co., 
Ltd. (8), which laid down that the second mortgagee cannot, 
in such a suit,execute the decree obtained by the first mortgagee 
containing a clause for payment of the surplus to the second, 
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mortgagee, if the first mortgagee did not proceed to sell. I 
agree with this. Not until the sale is held and the properties 
pass to a purchaser free of the encumbrances can the second 
mortgagee’s rights on the properties be extinguished. When 
the decree remained unexecuted, the rights remain as before 
the suit. The first mortgagee’s suit in all such cases does not 
decide that the second mortgagee has no rights. It only pro- 
vides for sale free of encumbrances, and on such a sale, the 
second mortgagee ceases to have any rights except against 
the surplus. 


In the present case, it is true there is no actua] sale, but 
the same result is attained by selling the properties to the first 
mortgagee for their full value and the value being credited 
towards his mortgage. 


It is also clear that, by the application of the principle of 
res judicata, no injustice is done on the facts of this case, as the 
value of all the properties is not enough to pay off even the 
first mortgage. 


I allow the appeal and restore the judgment of the Sub- 
ordinate Judge with costs here and in the Lower Appellate 
Court: to be paid by first respondent (second mortgagee) to 
the appellants. 


Jackson, J, :_I agree and have nothing to add. 
A. V. V. Appeal allowed. 


[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. CHARLES GORDON SPENCER, Officiating 
Chief Justice, Mr. fusrice KUMARASWAMI SASTRI AND MR. 
JUSTICE KRISHNAN. 


P. Veerappa Naidu ...  Pettioner* (Petitioner) 
s Wa 
Avudayammal and others ... Respondents (Respondents). 


Criminal Procedure Code, Ss. 145 to 148 and S. 439—Costs—Power of the 
High Court to award costs in revisions against possession proceedings, 








e? ORC No. 937 of 1923 (Cr R P No. 754 of 1923) 
and 
Cr R C No. 66 of 1924 (Cr R P No. 57 of 1924). 16th October, 1924. 


\ 
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The High Court has no power to award costs incurred before it on the 
hearing of a Criminal Revision Case against an order passed under Chapter XII 
of the Criminal Procedure Code. 


Sankaralinga Mudaliar v. Narayana Mudaliar, I L R 45 M 913 followed. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, and S. 107 of the Government of India 
Act, praying the High Court to revise the order of the Court 
of the Sub-divisional Magistrate of Sivakasi, dated the 
29th October, 1923, in Possession Case No. 1 of 1923. 

C. A. Seshagiri Sastri for K. Balasubramania Atyar for 
petitioner. 

V. L. Ethtra; and A. Srirangachariar for respondents. 

R. N. Aingar for The Public Prosecutor on behalf of the 
Crown. | 

The Court (Wallace, J.) made the following 

ORDER :— The question has been raised in connection 
with this petition whether the High Court can grant 
costs to the successful party and to the Public Prosecutor in a 
matter coming up before it in revision from an order passed by 
a Magistrate in proceedings under Chapter XII of the Criminal 
Procedure Code. It must be conceded that there is no specific 
provision in the Code which allows the High Court to grant 
such costs and I am referred to the Full Bench ruling in 
Sankaralinga Mudaliar v. Narayana Mudaliar (1) for the 
proposition that the High Court has no jurisdiction to grant 
costs in criminal cases except in those cases where 
the Code of Criminal Procedure makes express 
provision. In that ruling, however, it was pointed 
out that S. 148, .one of the sections under Chapter XII 
of the Code, does provide for the award of costs ; so that the 
granting of costs in proceedings under Chapter XII was not 
under consideration by the Full Bench in that case. S. 148 
lays down that, when passing his decision in the case, a Magis- 
trate may direct costs to be paid. Mr. Ethiraj, in an ingenious 
argument, contended that the awarding of costs in such pro- 
ceedings is an incidental order within the meaning of S.423(4) 
and that the High Court has the power of exercising it by 
force of S. 439, which empowers a High Court, in revision, to 
exercise any of the powers conferred on it by S. 423. I am 
clear that the High Court, in revision, could pass any 
order which the Magistrate himself could have passed ¢ that 
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is, the High Court could, in revision, direct the costs before the 
Magistrate himself to be paid by one pasty to another. But 
that is not the same thing as the High Court directing costs 
before it in revision to be paid by one party to another. As 
the learned Chief Justice has said in Sankara- 
linga Mudaliar v. Narayana Mudaliar (1), “The 
whole machinery of revision is the creature of statute and has 
to be found within the four walls of the Criminal Procedure 
Code.” Itis obvious that Chapter XXXII of the Criminal 
Procedure Code does not specifically provide for costs incurred 
in the High Court by parties in Revision Petitions. I hesitate 
to hold that any exception was intended to be made in a case 
where the first Court was itself empowered to award costs, and 
that the power conferred on the first Court was intended to ex- 
tend to the High Court also, and form thus an exception to the 


general rule that no costs are awardable in Criminal Revision 
Petitions. 


I may refer to certain cases of this Court in which costs 
in the High Court have been awarded in Criminal Revision 
Cases, relating to orders under Chapter XII of the Criminal 
Procedure Code, one of which is a judgment of my own. These 
are Criminal Revision Cases Nos. 519 of 1916, 51 of 1922. 
352 of 1922 and L. P. A. No. 2 of 1915. The two cases of 
1922 are later than the Full Bench decision. In none of 
these cases has authority been quoted for the award of costs. 


Mr. Ethiraj has argued further that the term “Magistrate” 
in S. 148 will include the High Court, and quotes the Privy 
Council! Ruling in Clarke v. Brajendra Kishore Roy Chow- 
dhury (2), an obiter dictum stating that,.1n the Criminal Pro- 
cedure Code, the terms “ Magistrate ” and “ Court ” are con- 
vertible. The question there, however, was only whether the 
Magistrate in doing a certain act was acting as a Court or not. 
To hold that wherever the term “‘ Magistrate” is used, the 
term “ High Court” can be substituted is obviously an untena- 
ble proposition, which would inter alta extend the original cri- 
minal jtirisdi¢tion of the High Court throughout the whole 
Presidency. Where the Code means the High Court it uses 
the term “ the High Court.” 


It appears to me as at present advised that the High Court 
has no power to award costs incurred before it on the hearing 
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of a Criminal Revision Petition against an order passed under 
Chapter XII of the €riminal Procedure Code ; but, as the 
practice of the Court is not uniform and the point as a question 
of jurisdiction has not been considered, I direct that the case 
be laid before the Chief Justice for reference to a Full Bench. 


The Criminal Revision Case No. 66 of 1924 having been 
set down to be spoken to on ‘Tuesday, the 30th Septem- 
ber, 1924, as regards costs, the Court(Wallace, J. ) ordered 
that the case be posted with Criminal Revision Case No. 937 
of 1923 when it comes up before the Full Bench. 


K. Balasubramania Atyar for the petitioner :— 
Under the new Code of Criminal Procedure, proceedings 
under Chapter XII have been made revisable under Ss. 435 
and 439. The general rule as to costs in the High Court 
in criminal revisions is laid down by the Ful] Bench decision it 
Sankaralinga Mudaliar v. Narayana Mudaliar (1). There, 
their Lordships held that the High Court had no power under 
the Criminal Procedure Code to grant costs in revisions. 
This principle applies equally to revisions of orders under 
Chapter XII of the Code. S. 148 of the Code does not 
affect the question. That section gives power to the Magis 
trate to grant costs in the particular proceedings before him. 
The words “ a proceeding under this Chapter ” in that section 
cannot be made to include “ Revisions in the High Court 
against orders under Chapter XII.” This is made clear by 
the phrase “ The Court may consider reasonable.” Nor can 
“ Magistrate” include the High Court as contended by the 
other side. If the High Court has no power to grant costs, 


otherwise, S. 148 cannot enable the High Court to grant costs 
indirectly. 


Also the High Court cannot derive thepower under S. 423; 
cl. (4). The order for costs cannot be said to be “a consequen- 
tial or incidental order” within the meaning of that sec- 
tion. It is a separate order requiring separate considerations 
for passing it. Vide Mehi Singh v. Mangal Khandu(3)+ There 
is no power given in the Code to the High Court to 
grant costs and the specific sections like Ss. 433, cl. 2, 488, 
526 (4), 344, etc., providing the power to grant costs show 
that the High Court has no such power and the maxim expres- 
sio unius est exclusio alterius applies. 8 

1. (1922) I L R45 M 913: 43 ML J 369 (F B). 
3- (1911) T L R 39 C 157 (F B). 
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V. L. Ethiraj for respondents :— The High Court has 
power to grant costs. S. 148 enables the Magistrate to 
include the High Court costs. The Privy 
Council in Clarke v. Brajendra Kishore Roy Chow- 
dhury (2) has held that the terms “Magistrate” and “Court” 
are convertible terms and “ Court” includes the “ High 
Court.” Under S. 148, therefore, the High Court can 
grant costs. The High Court has also the power under 
5. 423, cl. (d). Vide Ediga Thimmiah v. Emperor (4). 

R. N. Atngar for Public Prosecutor referred to 
S. $61-A which is a newly enacted section and it saves 
the inherent power of the High Court and the High Court 
could give costs under the inherent powers. 

Spencer, O. C. J. :—“ It cannot apply to costs at all.” 

K. Balasubramania Aiyar not called for reply. 

S. Rangachariar for petitioner in Cr. R. C. No. 66 of 1924. 

A. Ramakrishna Aiyar for L. S. Veeraraghava Aiyar for 
respondents. 

The Court expressed the following 

OPINION :— We are agreed in thinking that the question 
whether the High Court, when exercising its powers of Crimi- 
nal Revision, has inherent power to award costs to the suc- 
cessful party, has been settled by the decision of the Full 
Bench in Sankaralingam Mudaliar v. Narayana Mudaltar(1). 
Meanwhile the amendment of the Criminal Procedure Code 
has not made any difference, since the Legislature has not act- 
ed upon the suggestion thrown out by Coutts-Trotter, J., who 
sat upon the abovementioned Full Bench, that in order to 
check the activities of private prosecutors in revision proceed- 
ings the Court should be invested with power in proper cases 
to award costs. It is true that S. 561-A of the Code of Cri- 
minal Procedure which deals with the inherent power of the 
High Court is new. But as observed by the learned Chief 
Justice in Sankaralinga Mudaliar v. Narayana Mudaliar (1). 
the Court cannot by invoking its inherent powers extend the 
powers’ given’ to it by Statute. Nor can the award of costs be 
treated as incidental or consequential to the disposal of the 
revision petition within the meaning of S. 423 (1) (d), for it 
does not necessarily follow from an order passed in revision 
[compare Mehi Singh v. Mangal Khandu (3)]. 

1. (1922) I LR 45 M 913 : 43 ML J 369 (FB). 
2, (1912) I L R go C 953. 3. (1911) ILR 39 C 157 (E B). 
4 (1924) 47 M L J 355. 
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Magistrates have power under S. 148 to direct by whom 
any costs incurred bysparties in proceedings before them under 
Chapter XII are to be paid, but the costs referred to in this 
section are evidently the costs incurred in the magisterial pro- 
ceedings. When the High Court sits in revision, it is not ex- 
crcising the powers of a Magistrate under this Chapter and 
therefore the costs in the revision proceedings cannot be in- 


cluded under this head. 


We consider that Wallace, J., who made this reference 
was right in holding that he had no power to make an order 
for costs in the two petitions which were before him and they 
will therefore be returned to him with our opinion for pass- 
ing the necessary orders. ` 


C. A. S. Reference answered. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE ODGERS. 


Chidambara Velan ... Appellant* (Plaintif) 
v. 
Sangili Servai and others ... Respondents (Defendants 5 


and 6 and 1 to 4). 


Madras Estates Land Act, S. 112—Notice of sale—Service of —Súficiency of 
—Matters to be considered in determining—Endorsemeni on return if one of. 

S. 112 of the Madras Estates Land Act no doubt does not require a state- 
ment in the endorsement of the notice returned that there was no adult male 
member in the family of the defaulter at his usual place of abode. But the 
Court is justified, when it has to decide whether or not there was a sufficient 
and proper notice under the section, in considering all questions arising from 
the way in whch the return was made. Where, therefore, there is no question 
that a copy of the notice was not served on the holder or his authorised agent, 
the Court can take into consideration the state of the endorsement in order to 


satisfy itself that the notice had been or had not been served in accordance 
with law. 


Second appeal against the decree of the Court of the 
Second Additional Subordinate Judge of Madura ine A. S. 
No. 143 of 1921, preferred against the decree of the Court 
of the District Munsif of Tirumangalam in O. S. No. 356 of 
1920. 


B. Sitarama Rao and §. R. Muthuswami Atyar for appel-, 
lant. 
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aera K. Rajah Aiyar and N. K. Thirumalachariar for res- 
7. pondents. ° 
Sangili . 
Sorvai. The Court delivered the following 


JUDGMENT :__This is a suit to set aside a sale for arrears 
of rent held under the Madras Estates Land Act on the allega- 
tion that the sale was fraudulent. It is objected by Mr. 
B. Sitarama Rao for the appellant that, the Munsif having 
held that there was no fraud and the Subordinate Judge having 
eventually found against the plaintiff and dismissed his suit, 
there was no notice to the plaintiff that the various points to 
be detailed hereafter were going to be alleged against him. 
Now the written statement alleges in paragraph 8 various 
details of what are called fraud. It may, I think, be at once 
stated that there was no fraud in the ordinary acceptance of 
the term, but the word seems to have been used rather loosely 
and widely to cover the various irregularities alleged in the . 
conduct of the sale. The District Munsif, as is clear from 
his judgment, allowed three matters to be agitated by the 
defence before him, namely, the issue of patta, the service of 
notice, and the proclamation of sale. With regard to the 
issue of patta there is no mention of it in the written state- 
ment and it is possible that the plaintiff may have been pre- 
judiced by not having been put on notice of that, though it is 
stated that the question was put in cross-examination to his 
first witness, and, as I have said, there can be no doubt that 
it was allowed to be gone into by the District Munsif. Leaving 
aside this question, there are two further questions, viz., defect 
in the notice of sale and in the proclamation of sale. These 
two allegations are specifically taken in details 2 and 3 of 
paragraph 8 of the written statement. Now, the Subordinate 
Judge found with regard to the first of these that there was 
no proper service of notice and that the provision of law as to 
notice had not been complied with, i. e., S. 112 of the Estates 
Land Act (Act I of 1908). Mr. Sitarama Rao strongly 
urged before me the presumption that official acts must be 
taken to have been duly and sufficiently carried out and he 
pointed to the reason given by the Subordinate Judge in para- 
graph 10 of his judgment that there was no statement in the 
endorsement that there was no adult male member in the 
family. The learned vakil for the appellant points out, and 
points out quite rightly, that no such requirement is laid down 
in 3. 112. - Buť I think the Subordinate Judge was justified, 
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when he had to decide whether or not there was a sufficient and 
proper notice under $. 112, in considering all questions arising 
from the way in which the return was made and it is clear that 
he was not satisfied that notice had been properly served on 
the holder of the estate. The section requires a copy of the 
notice to be served on the defaulter or to his authorised agent 
or on some adult male member of his family at his usual place 
of abode. There is no question that it was not served on the 
holder or his authorised agent and it seems to me that the Sub- 
ordinate Judge could take into consideration the state of the 
endorsement in order to satisfy himself that the notice had 
been or had not been served in accordance with law. 
As the Subordinate Judge rightly says, the, burden 
is of course on the plaintiff on this and-on similar-points, see 
Irulappan Servai v. Veerappan (1). 


The second point found against the appellant by the Sub- 
ordinate Judge is that the mode of proclamation was defective 
in that all that was proved was that there was proclamation by 
mere beat of tom tom and that, as the Subordinate Judge puts 
it, the contents of the proclamation were not proclaimed. As 
to the contents of the proclamation, he refers to the details 
contained in S. 117 (2) which must be specified in the order 
and the proclamation referred to in S. 117 (1). This has 
been found by the Subordinate Judge on the evidence to be 


defective and, as such, it is a finding of fact with which I 
cannot interfere. 


Mr. Sitarama Rao has also contended that any irregularity 
of the sort arising in this appeal should be the subject of an 
application under S. 112 for the Collector to set aside the sale 
and that the Civil Courts have nothing to do with it. This, 
I think, is disposed of by the Full Bench ruling in Rajah of 
Ramnad v. Venkatarama Aiyar (2) where the Full Bench 
clearly lays down that a suit by a ryot who alleges that his pro- 


perty has been unlawfully sold can be investigated and tried by 
a Civil Court. 


The two points, namely, service of notice and the procla- 
mation, are sufficient to dispose of this Second Appeal, which 
is accordingly dismissed with costs. 


A. S. V. Appeal dismissed. 


1. (1921) 42 M L J 113. 2. (1922) IL R 45 M 890: 43 M L J 264 (F B). 
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IN THE HIGH Court oF JUDICATURE AT MADRAS. 
PresENT :— Mr. Justice MABHAVAN NAIR 


Ranga Dasan TF Appellant* (Plaintif) 
v. 
Latchuma Dasan and others ... Respondents (Defendants). 


Limitation Act, Art. 134—A pplicability—Temple trustee—Suit to recover 
possession of property of temple improperly sold by preceding trustee—Limita- 
tion—Starting point. 

Where the plaintiff, -the pujari or trustee of certain temples, brought a 
suit, within two years after he had become the pujari, to recover possession of 
property of the temples improperly sold by his predecessor, Aeld, that Art. 134 
of the Limitation Act was inapplicable to such a case and that the suit -was 
not barred. 

Vidyavaruthi v. Balusami Aiyar, I L R 44 M 832 (P C) followed. 


Second Appeal against the decree of the District Court of 
Coimbatore in A. S. No. 33 of 1921, preferred against the 
decree of the Court of the Principal District Munsif of Erode, . 
in O. S. No. 713 of 1918. 


T. M. Krishnaswami Aiyar for appellant. 


A. Krishnaswami Atyar and N. P. Narasimha Aiyar for 
3rd respondent. 


The Court delivered the following 


JUDGMENT :. The lower appellate Court has found that 
the plaintiff is the Pujari or trustee of the suit temples. It 
has also been found that the suit property is property attached 
to the temples. The plaintiff’s suit to recover possession has, 
however, been dismissed on the ground that it is barred by 
Art. 134 of the Limitation Act. 


It has been held by the Privy Council in Vtdyaveruthi v. 
Balusami Atyar (1) that Art. 134 of the Limitation Act does 
not apply to a case of this kind. The respondents’ learned 
vakil seeks to distinguish the present case from the decision in 
Vidyavarutht v. Balusami Aiyar (1) by pointing out that in 


the Privy Council case the alienation by the trustee complained 


of wa$ only a permanent lease and not a sale as in this case 
and reliance is placed upon the following passage in Subbaiya 
Pandaram v. Mahomed Mustapha Marcayar (2) in support 
of the distinction. The passage runs as followg :_‘ This is 





**S A No. 1230 of 1921. 16th September, 1924. 
I. (1921) ILR 44M 831: 41 ML J 346 (PC). 
: 2. (1923)°I L R 46 M 751 at 757: 45 ML J 588 {P C). 
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not, in fact, a transfer by the trustee himself for a valuable 
consideration, though there ‘is little difference in principle be- 
tween a transfer under an adverse execution and a sale by the 
trustee himself, but disregarding that Article, Art. 144 covers 
the exact case.’ It will be remembered that in Subbatya 
Pandaram v. Mahomed Mustapha Marcayar (2), the trust 
property sought to be recovered was acquired by the purchaser 
under an execution sale and the question was whether the suit 
was barred under Art. 134 or Art. 144 of the Limitation Act. 
From the context in which it appears it seems to me that in the 
passage quoted their Lordships of the Privy Council were only 
meeting an argument that must have been raised at the bar 
with reference to Art. 134. They were only pointing out 
this, namely, that it might be that there is little difference be- 
tween atransfer under an execution sale, i. e., involuntary 
transfers, and a sale by the trustee himself, i. e., voluntary 
transfers ; but Art. 134 applies to transfers by the trustee him- 
self for a valuable consideration, namely voluntary transfers. 
Then their Lordships proceed to discuss the applicability of 
Art. 144. That no such distinction as is now pointed out was 
present to. their Lordships’ mind is also clear from the fact 
that their Lordships in the course of the elaboration of the 
principle refer to cases of alienation by leases and mortgages. 
[Cf. Mahomed v. Ganapathi(3); Jamal Saheb v. Murgaya 
Swami (4); Behari Lal v. Mohamad Muttaki(5).] The deci- 
sions quoted by the learned vakil for the respondents. 
Madhavarao Vaman v. Raghunath Venkatesh (6), Kuppu- 
swamt Mudaliar v. Samia Pillai (7) and Majavath Ali v. 
Mujafarall: (8) do not refer to this distinction. I therefore 
think that the plaintiff's suit is not barred by limitation under 
Art. 134 of the Limitation Act. As it has been admittedly 
brought within two years after he became a pujari his suit 
is within time. 

I therefore set aside the decree of the Courts below and 
give. the plaintiff a decree as prayed for subject to his giving 
defendants 3 to 5 Rs. 1,700 for the value of improyements 


effected by them. The plaintiff will have his costs in all the 
Courts. 


A. S. V. Decree set aside. 
2 (1923) ILR 46M 751:45 ML J 588 (PC). = 
3. (1889) I LR 13 M 277. 4 (1885) I L R 10 B 34. z yi 
5. (1898) I L R 20 A 482 (F B). 6. (1923) 47 M L J 248. 
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‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ PRESENT : MR. JUSTICE SRINIVASA ATYANGAR. 


Maya Krishna Kone ... Pétitioner* (Petitioner) 
v. 
Kulasekhara Mudaliar ... Respondent (Respondent. ) 


Madras Local Boards Act (XIV of 1920), S. 55 (4)—Disqualification for 
clection——Member of Panchayat of village—If a Magistrate—Object of legisla- 


ture. 

‘A member of. a village Panchayat exercising criminal jurisdiction under 
the Village Courts Act is not a Magistrate within the meaning of the Madras 
Local Boards Act and is not disqualified to be nominated under S. 55 (4), as 
he cannot be held to be an Honorary Magistrate within the meaning of that 
clause. The object of the disqualification in cl. 4 is that as there may fre- 
quently be cases in which the Taluq or Union Board is prosecuting, it would 
be opposed to all principles that a person who is really in the position of a 
Prosecutor should also be a Judge. It cannot be said that under the Village 
Courts Act, it is the body of persons alone that is constituted into a Criminal 
Court and vested with magisterial powers and that no individual member 


thereof is a Magistrate. 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act, praying the High Court to 
revise the order dated the 11th December, 1922 of the District 
Court of Tinnevelly in O. P. No. 156 of 1922. 


K. S. Sankara Aiyar for petitioner. 
V. Rajagopala Aiyar for respondent. 


The Court delivered the following 


JUDGMENT : The petitioner in this case was duly nomi- 
nated for election to a Union Board according to the rules re- 
lating thereto. The President of the Taluq Board rejected 
the nomination of the petitioner on the ground that he was a 
person disqualified to be nominated under the provisions of 
S. 55 of the Loca] Boards Act, Act XIV of 1920. Under cl. 4 
of that section, no officer or servant holding office under the 
Act or an honorary Magistrate for the local area over which 
the Locgl Board concerned has jurisdiction is competent to be 
appointed as a member of such Local Board. The ground on 
which the President of the Taluq Board held the petitioner dis- 
qualified.was that the petitioner was a member of the Pancha- 
yat of the village which exercised criminal jurisdiction within 
the same jurisdiction and that as for the services rendered by 


eee 


"C'R P No, 704 of *1923. 24th October, 1924. 
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the petitioner as a member of the Panchayat in the administra- 
tion of criminal justice he. was not paid, he was an honorary 
Magistrate within the meaning of cl. 4 of S. 55 of the Local 
Boards Act. 


The word “ Magistrate ” is defined by the Madras Gene- 
ral Clauses Act (Act I of 1891), S. 3, cl. 18. It sets out 
that the term “ Magistrate” shall mean any person exercising 
all or any of the powers of a Magistrate in the Code of Cri- 
minal Procedure, 1882.” And when we come to the Criminal 
Procedure.-Code we find that there are only four classes of 
Mapistrates, namely, the Presidency Magistrates, Magistrates 
of. the First Class, Magistrates of the Second Class and Magis- 
trates of the Third Class. S. 77 of the Village Courts Act, 
Madras Act II of 1920, provides that excepting S. 403 of the 
Code of Criminal Procedure nothing contained in the Criminal 
Procedure Code shall apply to Village Courts. From this 
it necessarily follows that a member of the Village Panchayat 
exercising criminal jurisdiction under S. 76 of the Village 
Courts Act is not a Magistrate within the meaning of the 
Loca] Boards Act. Having regard to the definition of the 
Magistrate in the General Clauses Act no person can be said 
to be exercising any powers of the Magistrate under the Code 
of Criminal Procedure to whom under the express terms of 
S. 77 of the Village Courts Act, the Code of Criminal Proce- 
dure is made inapplicable. Further there can be no doubt 
whatever that a member of a Village Panchayat derives his 
jurisdiction in criminal cases not from the Criminal Procedure 
Code but from the Village Courts Act. 


It has been also attempted to be argued by the learned 
vakil for the petitioner that under the Village Courts Act it is 
a bedy of persons that is constituted into a Criminal Court 
and vested with magisterial powers and that therefore no 
individual member of that body could be said to be a Magis- 
trate. I cannot possibly accede to such a contention. The 
object’ with which I take it that under the Local Boards Acc 
an ltonorary Magistrate is disqualified to be appointed as a 
member of the Taluq Board or the Union Board is that there 
may frequently be cases in which the Board is prosecuting and 


thet it would be opposed to all the principles that a person, 


who is really in the position of a prosecutor should also be a 
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Having regard therefore to the principle underlying this 
disqualification I have no hesitation in rejecting this contention 
that a member of a body exercising the powers of a Magistrate 
is not a Magistrate. But having regard to the definition of 
the Magistrate I cannot hold that a member of the Village 
Panchayat is an Honorary Magistrate within the meaning of 
the Local Boards Act. I have therefore come to the conclu- 
sion that the Lower Court was clearly wrong in holding that 


the action of the President of the Taluq Board in rejecting the 
nomination of the petitioner was right. 


I therefore allow the petition of the petitioner in the 
Lower Court and setting aside the declaration of the election 
of the respondent as a properly appointed member of the 
Union Board, direct that the nomination of the petitioner be 
accepted as right and that an election be held on that basis. 


The respondent will pay the petitioner his costs both in 
this Court and in the Lower Court. 


T. S. V. Petition allowed. 


[APPELLATE JURISDICTION. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT MR. CHARLES GORDON SPENCER, Officiating 
Chief Justice, AND MR. JUSTICE SRINIVASA AIYANGAR. 


R. Sabapathy Rao and others ... Appellants* (Petitioners) 


V. 
Sabapathy Press Co., Ltd. ... Respondents(Respondents.) 


The Indian Companies Act (VII of 1913), S. 162 (vi)—Scope of—Company 
—Winding up—Just and equitable—What is—Lack of probity on the part of 
Managing Directors—Sharcholders driven to suits for obtaining dividends— 
Effect of. 

In a petition for windjng up a Company, the reasons for a Court considering 
it to be just and equitable, under S. 162 (vi) of the Companies Act, that it 
should be wound up are not necessarily ejusdem generis with the reasons given 
in cls. 1 to 5 of the same section. Loch v. John Blackwood, Lid., (1924) A C 
783. followed. 


Whére there is a want of confidence on the part of some of the share- 
holders in the conduct and management of a Company’s affairs based on a 
lack of probity on the part of the Managing Directors in regard to the Com- 
pany’s business, it would be just and equitable under the section that it should 
be wound up. Where the evidence disclosed that the Managing -Directors 
leased out factories to near relations who in their turn sub-let the. same and 
made enormous Profits thereby, and there were complaints by shareholders 


‘D S Appeal No. 9 of 1923. 5th November, 1924. 
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regarding the distribution of balance sheets and the auditor's reports, and some of 
them were even driven to the necessity of filing suits to recover dividends, the 
Managing Directors should be called upon by the Court to explain the same 
„and enter on their defence. 


On appeal from the order dated 30th November, 1922 
of the Hon’ble Mr. Justice Kumarasami Sastri passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the High 
Court in O. P. No. 94 of 1922. 


In the matter of the Indian Companies Act VII of 1913 
and 

In the matter of Sabapathy Press Co., Ltd., Bellary. 

B. Somayya for appellants. 

S. S. Vijiaraghavachariar for respondents. 


The Court delivered the following 


Judements :—The Officiating Chief Justice : This is 
an appeal in the matter of an application for the winding up 
of the Sabapathy Press Co., Ltd., Bellary, under S. 162 of the 
Indian ‘Companies Act. The learned Judge who heard the 
petition admitted evidence both documentary and oral adduced 
by the petitioners, but he did not call upon the respondents to 
adduce any evidence, as he thought that no case had been made 
out for winding up the company. He made some observations 
to the effect that everything that had taken place in the com- 
pany’s proceedings might not be quite regular and proper and 
that the minority had some real grievances as proved by the 
evidence adduced by the petitioners. But he held that there 
was no ground made out under S. 162, cl. (6) for a winding up 
order, the other clauses of this section being not applicable to 
the case before him. Cl. 6 provides that a company may be 
. wound up if the Court is of opinion thag it is just and equita- 

ble that the company should be wound up. Ina recent case 
‘before the Privy Council Loch v. John Blackwood, Lid. (1), 

it was held that the reasons for a Court considering it to be 
just and equitable that a company should be wound up were 
not necessarily ejusdem generis with the reasons given in cls. 1 
to 5. That was a case coming up from the Barbados which 
had several features resembling those of the case before us. 
There, as in the present case, it was alleged that the directors 
were. able to exercise a dominant influence on the management 


1. (1924) A C 783. ° ° 
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of the company and the managing director was-able to out- 
vote the minority of the shareholders and retain the profits 
of the business between the members of his family. Their 
Lordships held that, where there was a Jack of confidence in 
the conduct and management of a company’s affairs based on a 
lack of probity on the part of the Managing Directors not in 
respect of their private life affairs, but in regard to the com- 
pany's business, then it would be just and equitable under the 
statute that the company should be wound up. In the present 
case, it was recognised by Mr. Justice Kumarasami Sastri, Ts 
that Mr. Venkat Rao had a preponderating voice in the com- 
pany by controlling a large number of shares. There are 
several other matters which seem to require an explanation at 
the hands of the respondents. Ramachander & Co. were 
appointed treasurers of the company and Mr. K. Ramachander 
himself, who is Mr. Venkat Rao’s son and has several shares 
standing in his name, took leases of all the factories and dis- 
posed of them by sub-leases to other persons, thereby making 
a profit to himself which might have been secured to the com- 
pany if the sub-leasing of the rights of lessees had been prohi- 
bited. Then R. 109 of the Articles of Association in Table A 
of the 1st Schedule of the Indian Companies Act requires that 
a copy of the balance sheet and the Director’s report should be 
sent to every person entitled to receive notice seven days be- 
fore the general meeting. There have been several complaints 
that the shareholders did not receive a copy of the balance 
sheet, nor was the auditor's report read at the general meeting 
or attached to the balance sheet, as required by S. 131 of the 
Act. Dividends have not been regularly paid, and the rate of 
dividend has been steadily diminishing which may be attributed 
to the factories not having been leased for larger amounts. It 
is true that in some cases where the shareholders 
have sued the company’s officials for the recovery 
of dividends, the defence has been based upon some 
technical ground such as the want of succession cer- 
tificate, failure to get the shares transferred in their 
names, or some similar reasons. But in one case, Ex. M 
series, it appears that the company raised an untenable de- 
fence that they were not responsible for the appropriation of 
dividends made by the former treasurers under an arrange 


„ment between those treasurers (Arumugam and Sambadham 


Mudaliar) and Ramachander and Co., their present Treasur- 
ers and they refused to pay the dividend on that plea. ‘That 
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plea was found to be untenable, and the shareholder got 
his decree and the company had to pay the costs, which fell 
indirectly upon the shareholders. In a well-regulated com- 
pany dividends are paid regularly and punctually and it is al- 
most unheard of that shareholders should be driven to bring 
suits against the company before they can get payment of their 
dividends. These and similar objections require further in- 
vestigation. Neither Venkat Rao nor Ramachander have 
as yet gone into the witness-box and attempted to explain the 
ugly facts appearing against them. I am of opinion that 
the petitioners have proved sufficient facts to call upon the res- 
pondents to enter on their defence in the conduct of the affairs 
of the company is capable of an honest explanation. The 
order dismissing the petition is therefore set aside. Costs of 
this appeal will be costs in the cause and will follow the event. 


Srinivasa Aiyangar, J. : | agree to the order proposed. 
T. S. V. Order set aside. 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT : Mr. Justice RAMESAM AND MR. JUSTICE 
JACKSON. 


P. M. Subramania Pillai ... Appellant* in all (1st deft.) 
v. 
Corera and others T Respondents in all (Plain- 


tiffs 1 and 3 and Deft. No. 2). 


Civil Procedure Code, O. 21, R. 2—Mortgage—Final decree—A greement to 
pay enhanced intevlest—Enforceability in execution proceedings. 


/fter the final decree in a mortgage suit the mortgagor agreed to pay the 
moitgigee decree-holder a higher rate of interest than that provided for in 
the decree in consideration of the latter giving an extension of time for pay- 
ment. The agreement also provided for the enha®ced rate of interest being 
recovered in execution. It was brought to the notice of the Court and recorded. 
Subsequently when the decree-holder sought to recover the enhanced rate of 
interest in execution the judgment-debtor objected on the ground that it was 
not open to the Court to alter or amend its decree even with the consent of 
parties and that the remedy of the decree-holder was by a separate sft. Held, 
that the judgment-debtor was estopped by his own conduct from raising the 
objection and that the decree-holder was entitled to realise the increased interest 
in execution. 


Sadasiva Pillat v. Ramalinga Pillat, 2 1 A 219 ; Sheo Golam Lall v. Ben: 
Prosad, 5 C 27 relied on. ee. 
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Appeal against the order dated 30th July, 1924 of the 
Court of the Subordinate Judge of Ramnad at Madura in E.P. 
No. sof 1924and E. A.No.129 of 1924inO. S. No. 19 
of 1920 of the Sub-Court, Tuticorin. 


A. A. O. No. 247 of 1924. 


Appeal against the order dated 2sth July, 1924 of the 
Court of the Subordinate Judge of Tuticorin in E. A. No. 299 
of 1924 in O. S. No. 19 of 1920. 


A. A. O. No. 246 of 1924. 


Appeal against the order dated 12th April, 1924 of the 
Subordinate Judge of Ramnad at Madura in E. P. No. 5 of 
1924 in O. S. No. 19 of 1920 of the Sub-Court, Tuticorin. 


The Advocate-General and T. M. Ramaswami Aiyar for 
appellant. 

S. T. Srintvasagopalachari, S. WVaradachariar and 
M. Balasubramania Mudaliar for respondents. 


The Court delivered the following 


JUDGMENT :__These are three Civil Miscellaneous Appeals, 
two being against the orders of the Subordinate Judge of 
Ramnad and one against the order of the Subordinate Judge of 
Tuticorin. Practically the same points arise in al] the three 
appeals. The questions arise in execution of a mortgage de- 
cree. The preliminary decree was passed on the 17th July, 
1920 by the Subordinate Judge of Tuticorin. It was a dc- 
cree for a sum of Rs. 30,836 and odd and provides for the re- 
covery of the amount by the sale of the properties in the first 
schedule up to a limit of Rs. 20,000 and of the properties in 
the second schedule up to a limit of Rs. 10,000. The balance,if 
any, was to be recovered from the first defendant personally. 
The final decree was passed on 21st March, 1922. In the inter- 
val between the two decrees, a sum of Rs. 10,000 was paid,and 
the final decree mentions this fact and provides for the usual 
decree for the balance. On the roth November, 1922, an 
agreement was arrived at between the mortgagee-decreeholder 
and the first defendant by which the mortgagor agreed to pay 
a higher interest at the rate of Rs. 1-4-0 per hundred per men- 
sem or 15 per cent per annum, in consideration of the mortga- 


gee giving him time. It also recites the fact that the mortga- 


gor applied on earlier occasions for extension of time and was 
granted, The agreement further provided for the enhanced 
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rate being recovered in execution. This agreement was re- 
ported to the Subordinate Judge of Tuticorin and an applica- 
tion was made to record it. The petition was filed under 
O. 21, R. 2, and the Subordinate Judge passed an order 
accordingly, “ Adjustment as prayed for.” O. 21, R. 2 strict- 
ly does not apply. There is really no adjustment that has 
been reported to the Subordinate Judge. The agreement 
merely provides for postponement of the execution of the de- 
cree and for an enhanced rate of interest being recovered by 
the decree-holder. If the application was made within six 
months from the date of the decree, O. 20, R. 11 (2) would 
have been applicable to it; but if that provision of law was 
mentioned, probably then the application would have been held 
to be barred. Anyhow, no objection as to limitation was taken, 
and, by consent of the plaintiffs and the mortgagor, the order 
was passed. The second defendant, a co-mortgagee, objected 
to the record of the adjustment, but his objection was over- 
ruled. In February, 1924 the mortgagor began to object to 
the higher rate of interest. The decree having been transmit- 
ted for execution from Tuticorin to Ramnad, he took the objec- 
tion both in the Ramnad Sub-Court and also in the Tuticorin 
Court. That is why we have got appeals from both Courts. 
The objection was disallowed by the Subordinate Judge. 

The first point argued by the learned Advocate-General, 
who appeared for the appellant-mortgagor, is that the agree- 
ment by which the mortgagor bound himself to pay an enhanced 
rate of interest at 15 per cent per annum cannot be enforced in 
these execution proceedings. He contends that to allow the 
point to be taken in execution proceedings practically amounts 
to amending the decree. He relies on Kotaghiri Venkata 
Subbamma Rao v. Vellanki Venkatarama Rao (1), where 
it was laid down by the Privy Council that a decree cannot be 
altered by a Court even with the consent of the parties, except 
in the modes recognised by law, viz., either by an application 
for the amendment of the decree to bring it in accordance with 
the judgment or by a review of the judgment or by an applica- 
tion under O. 20, R. 11 (2). This decision has been follow- 
ed and recognised in a number of other decisions both in 
Madras and in the other High Courts. He argues that 
though the agreement itself may be binding, it should be en- 


forced in a suit and not in execution. To this objection 
Mr. Varadachariar, who appeared for the respondent, replies 
TT Tr 
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that the appellant is estopped from raising this point. He re- 
lies on Sadasiva Pillai v. Ramalinga Pillgi (2). In that case, 
Sir James Colville, who delivered the judgment of the Judicial 
Committee, said: “But even if it did not, they think that upor. 
the ordinary principles of estoppel the respondent cannot now 
be heard to say that the mesne profits in question are not paya- 
ble under the decree........ The Court here had a general 
jurisdiction over the subject-matter, though the exercise of 
that jurisdiction by the particular proceeding may have been ir- 
regular. The case therefore seems to fall within the princi- 
ple laid down and enforced by this Committee in the recent 
case of Pisani v. Attorney-General of Gibraltar (3) in which 
the . parties were held toan agreement that the questions 
between them should be heard and determined by proceedings 
quite contrary to the ordinary cursus curiae.” In that case 
there was no decree for subsequent mesne profits but the de- 
fendant had executed certain security bonds in which he had 
undertaken to account in respect thereof to the Court, and 
their Lordships said that the amount of subsequent mesne 
profits not provided for in the decree could be recovered in exe- 
cution. This case was applied in Sheo Golam Lall v. Beni 
Prosad (4), Lakshmana v. Sukiya Bai (5), Narayan v. 
Raoji(6) and Thakoor Dyal Singhv.Sarju Pershad Misser (7) 
in which the facts are somewhat similar and Subramania 
Chettiar v. Rajah of Ramnad (8) where the principle is the 
same but facts were somewhat different. In Kenkatagiri 
Aiyar v. Sadagopachariar (9) the agreement itself was void 
as it was not sanctioned by the Court and an agreement which 
had no legal existence could not be relied on for the purpose 
of raising an estoppel. There is therefore no scope in that 
case for applying this principle. Nor does the point appear 
to have beeñ argued, In Lodd Govindoss v. Ramadoss (10) 
it does not appear that the facts are such as to give rise to an 
estoppel. Anyhow the point was not argued : and though 
these cases support the general principle that a decree cannot 
be altered by a Court, they are not authorities for not applying 
the principle in Sadasiva Pillai v. Ramalinga Pillai (2). It 
is argued for the appellants that in the case in Skeo Golam Lall 
y. Beni Prosad (4) and in other cases where the decision in 


a LRalAag 3 LR 5PC 5:16. 4 (1879) ILR 5 C 27. 
$ (1884) ILR 7 M 400. 6. (1904) I L R 28 B 393. 
7. (1892) I L R 20 C 22. 8. (1917) TL Rar M 327:34 M L J 84. 
§. (1900) 14 M L J 359. ro. (1915) M W N 225. 
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Sadasiva Pillai v. Ramalinga Pillai (2) was applied, the Court 
itself passed an order acting upon the agreement between the 
parties ; and it was because of such an order that it was held 
that the party was estopped. We do not see any reason for 
thinking that the essential bases of the decision in Sadasiva 
Pillai v. Ramalinga Pillai (2) is an order of the 
Court and not the conduct of the opposite party. Foi- 
lowing the above cases we must hold that the appellant is 
estopped from raising this objection in execution. In the 
language of the learned Judges (Ainslie and Broughton, JJ.) 
who decided Sheo Golam Lall v. Beni Prosad (4) the question 
whether such an agreement does or does not violate the rule 
that a Court cannot add to its decree becomes under the cir- 
cumstances one which the Court will not enter into : the party 
who seeks to raise such question being estopped by his own 
conduct and the action of the Court taken thereunder. 


The second point argued by the appellant is that the part- 
payment of Rs. 10,000 towards the decree should be propor- 
tionately allocated towards the Rs. 20,000 recoverable from 
the properties in the first schedule and the Rs. 10,000 recover- 
able from the properties in the second schedule. We do not 
see any reason why this should be done. Beyond the limi: 
of Rs. 20,000 imposed upon the execution of the decree from 
the properties in the first schedule there is no other restriction. 
The decree is all one. It was for Rs. 30,000 and odd. After 
the part-payment, it still remains a single decree and the mort- 
gagee is at liberty to recover the amount to any extent from 
any property he likes subject to the only restriction that he 
cannot realise more than Rs. 20,000 from the properties in 
the first schedule and more than Rs. 10,000 from the pro- 
perties in the second schedule. This contention must be 
disallowed. ë 


The third point mentioned by the appellant is that it 
should be made clear that any properties to be found in the 
premises of the ginning factory which is an item of property 
in the first schedule ought not to be included in the sąle ; but 
we do not think that it is necessary to pass any directions in 
this respect. The mortgaged property was a ginning factory. 
If it had received any accretions in the interval they will also 
pass with the sale but properties which cannot be regarded 
as part of the ginning factory cannot pass with the sale... it 


a È R2 IA 219. 4. (1879 ILR 5 C 27. 
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is unnecessary to give any directions. The sale will take 
effect in the usual course and in the proper manner and will 
comprise only the mortgaged property with its accretions. 

The last point argued by the appellant is that the sale 
proclamation should mention the value of the first item as 
Rs. 40,000. It would seem that this was the value at one 
time adopted by the decree-holder, but in the procla- 
mation, as issued last, the value was mentioned as Rs. 25,000 
and at the time no objection was made by the judgment-debtor. 
The respondent has no objection to the value being mentioned 
as Rs. 40,000 at the time of the sale, if it can be done ; bur 
the appellant has waived the right to ask for a fresh proclama- 
tion if the appeal is dismissed. Stay of execution was granted 
only on that ground and to vary the proclamation now will be 
to grant him additional time. If the appellant so desires 
the Subordinate Judge may provide that the fact might be 
mentioned at the time of the sale by the officer who conducts 
the sale. Beyond this we do not think it necessary to give 
any directions. 


The appeals substantially fail and C. M. A. Nos. 245 
and 246 are dismissed with costs and C. M. A. No. 247 is 
dismissed but without costs. 


A. V. V. Appeals dismissed. 
IN THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice DEvaposs. 


Venkatasubbier ... Appellant" (Plaintif) 
v. 
Sundaramma and others ... Respondents (Defendants). 


Hindu Law—A doption—Rights of adopted son—Wife not taking part in 
the adoption—Effect of—Adopted son if inherits to her relations. 


An adopted boy cannot inherit to the relations of the wife of the adoptive 
father who does not take “part in adopting him, as in such a case she is not 
an adoptive mother. Where a widower makes an adoption, the adopted boy 
has no rights of inheritance to the properties or relations of the deceased wife 
of his adoptive father. 

Segond Appeal against the decree of the Court of the 
District Judge of Salem, in Appeal No. 207 of 1920, prefer- 
red against the decree of the District Munsif of Krishnagiri 
in O. S. No. 122 of 1919. 


V. Govindarajachari for A. Krishnaswami Aiyar for 
appellant. 





S A No 318 of 1922. goth September, 1924. 
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C. V. Ananthakrishna Atyar for respondents. 
The Court delivered the following 


JUDGMENT : The plaintiff is the son of a step-sister of 
one Narasimha Aiyar. The first defendant is the widow of 
Narasimha Aiyar. Defendants Nos. 3 and 4 are the sons 
of another step-sister of Narasimha Aiyar. Plaintiffs suit 
is for a declaration that the alienation made by the first de- 
fendant in favour of the second defendant is not binding upon 
the plaintiff and defendants Nos. 3 and 4 as they are the re- 
versioners to the estate of Narasimha Aiyar(?). Defendants 
Nos. 1 and 2 pleaded that the plaintiff and defendants Nos. 3 
and 4 were not the nearest reversioners and that one Subbu 
Narayana Aiyar, the adopted son of (Venkatagiri Aiyar ?)the 
husband of Venkachi Ammal, the sister of Narasimha Aiyar, 
was the nearest reversioner to him. 

The District Munsif found that the alienation was not 
for purposes which could bind the reversioners and dismissed 
the suit on the ground that Subbu Narayana Atyar was the 
nearest reversioner and not the plaintiff. 

The plaintiff's appeal to the District Court was dismissed 
on the ground that he was not the nearest reversioner. The 
plaintiff has preferred this appeal. 


It is argued for the appellant that Subbu Narayana Atyar 
could not inherit to the relations of Venkachi Ammal, the wife 
(sister ?)of Narasimha Aiyar. It is admitted that Venkachi 
Ammal died before Narasimha Aiyar (Venkatagiri Aiyar ?) 
adopted Subbu Narayana Atyar. The question is whether an 
adopted son can inherit to the relations of a wife of the adopt- 
ive father. The contention of the vakil for the appellant is that 
an adopted son can inherit to the relations of the receiving 
mother ; only in other words an adopted son can inherit only 
to the wife of the adoptive father who jeins in the ceremony 
of adoption. 

It is well settled that if a man has two wives and makes 
one of the wives take part in adopting a boy, the wife so 
taking part'in the adoption becomes the adoptive mother and 
the other wife is a step-mother. This point was settled in 
Annapurnt Nachtar v. Collector of Tinnevelly (1) which was 


[Note -—Venkachi Ammal was the sister of Narasimha Aiyar, and the 
wife of Venkatagiri Aiyar, and Venkatagiri Aiyar remained a widower and 


adopted Subbu Narayana Aiyar after Venkachi Ammal’s death. I” the ° 
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afhrmed on appeal by the Privy Council in Annapurni Nachiar 
v. Forbes (2). The principle of these decisions is that it is 
open to the husband to select any one of the wives to take 
part in the adoption. The wife, so selected by him, is term- 
ed the receiving mother and, for all practical purposes, 
becomes the mother and the adopted son inherits to her 
relations asa son born of her womb. [Uma Sunker Moitro 
v. Kali Komul Mozumdar (3), Kali Komul Mozumdar v. 
Uma Sunker Moitro (4)and Padmakumari Debi Chowdhrani 
v. Court of Wards (5).] 

A widow can make a valid adoption : Nagappa Udapa v. 
Subba Sastry (6) and N. Chandrasekharudu v. Bram- 
hanna (7). 

In the latter case, the learned Judges were of opinion 
that an unmarried man could make a valid adoption. The 
principle of the Hindu Law is that an adoption is made to 
the man for a man can make an, adoption not only without 
the consent of the wife but also in spite of her protest. The 
wife has no voice in the matter and she can be associated | 
with the husband only if he desires her to do so. Whena 
widow makes an adoption, under a power given by the hus- 
band, she makes the adoption only to the husband and not 
to herself. Where a husband does not associate any of his 
wives in the act of adoption, can it be said that 
the wives of the adopter become his mothers ? A man can 
ask only one of his wives to take part in the adoption. In 
delivering the judgment of their Lordships of the Privy Coun- 
cil in Narasimha v. Parthasarathy (8) Lord Moulton 
observed :— 


“Only one wife can receive a child in adoption so as to step into the position 
of being its adoptive mother. This is evident from the cases which establish 
that the receiving mother acquires in the eye of law the same position as a 
natural mother to such an extent that her parents become legally the maternal 
grand-parents of the child.” 


Where a wife does not take part in the adoption by the 
husband, she becomes a step-mother if another wife takes part 
in the*adoption. 

The contention on behalf of the respondent is that in 
this case the adopter had only one wife who was dead at 

2. (1900) TL R23M1:9 ML J 209 (PC). 
3. (1881) ILR 6 C256. 4. (1884) I L R 10 C 232 (PC. 
$. (1882) IL R 8 C 302 (PC). 6. (1865) 2 M H CR 367. 
7. (1869) 4 MH CR azo. 
* 8 (1914) ÎL R 37 M 199 at 220: 26 M L J ati (PC). 
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the time of the adoption and that according to the Hindu 
Law it is the patni that takes part in all religious ceremonies 
and she being the only wife whom the adopter had it must 
be considered that she was the mother of the adopted son. 
It is further argued that the adopted son becomes affliated 
to the adopter and his wife, and therefore he must be treated 
as a son born to the wife. 

The question is whether a wife, who does not or cannot 
take part in the adoption, can become the mother of the boy 
in the same sense as the wife who receives the boy in adoption 
and who is termed the receiving mother. There is no direct 
authority on the point but a text in Dattaka Mimamsa is relied 
upon for the contention that it is really the receiving mother 
that becomes the mother of the adopted boy in the full sense 
of the term so as to enable the adopted boy to inherit to his 
adoptive mother’s relations. The text is in Chapter VI, 
verse 50 — 

“The forefathers of the adoptive mother only are also the maternal 
grandsires of sons given and the rest ; for the rule regarding the paternal is 
equally applicable to the maternal grandsires of adopted sons.” 

This shows that the relations of the adoptive mother 
only are the maternal relations of the adopted son. If a 
wife of the man who makes an adoption does not join in the 
adoption, she cannot become the receiving mother or adoptive 
mother. Relying upon this text Golabchandra Sarkar Sastri 
‘1 his work on The Hindu Law of Adoption is of opinion 
that it is the adopted son that can inherit to the rela- 
tions of his adopted mother only. He observes at 
page 215 :— 

“In order that the affiliation may .be complete, it appears to be neces- 
sarv that the wife also should join in adopting a son.” 


At page 227 he remarks :— 

“Po be a son to her for legal and religious purposes, it appears to be 
necessary that she should join in the ceremony of accepting the boy adopted by 
the husband, for in the absence of her acceptance she cannot be called ‘adoptive 
mother.” 

At page 419 (e) he says :— 

“But it should be observed that although the husband's son is deemed 
by courtesy to be the wife’s son, yet acceptance by the wife is absolutely neces- 
sary to constitute the husband's adoptee her legal son. Even when a man 
has only one wife, and the man alone adopts, and the wife does not join in 
the act of adoption or concur in it, the legal relation of mother and son cannot 
arise between them. There can be no actual and legal relation of mother and 
eon between the wife taking no part in the adoption, and the husband's 
adopted son any more than between a wife and the husband’s begotten son 
by her co-witfe.” . ° 
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It is clear that the wife in order to have the real relatic 
of mother and son should join the husband in making tl 
adoption. ` If she does not she stands only in the positic 
of, a step-mother. As the adoption is made only to tł 
husband and as a ‘bachelor or widower can adopt it is br 
reasonable that the wife, in order to have the legal relatic 
of mother and son, should join in the act of adoption. ] 
an unmarried man makes an adoption and afterwards marrit 
two wives, can it be said that both the wives are adoptiv 
mothers ? | 

It is contended that where there are two or more wive 
the wife or wives who do not take part in the adoption becom 
step-mothers, but where there is only one wife, she become 
the adoptive mother whether she joins in the act of adoptio 
or not. It is difficult to accept this argument, for it woul. 
Jead to this conclusion that if a man having more than on 
wife makes an adoption without making any one of the wive 
take part in the adoption, all would become adoptive mothers 
This is opposed to the observations of their Lordships of th 
Privy Council in Narasimha v. Parthasarathy (8) +_, 

“To hold that a child could bear such a relationship to more tha 


one mother would be entirely contrary to settled law and would produce in 
extricable confusion in the law of inheritance. ” i 

Mr. Ananthakrishna Aiyar lays stress on the text o: 
Nanda Pandithar in Dattaka Mimamsa, Part I, verse 22 : 


Meee 


“In consequence of the superiority of the husband by his mere ac 
of adoption the affiliation of the adopted, as son of the wife, is complete in th 
same manner as her property in any other thing accepted by the husband. ” 

Mr. Mayne in his book notes this text as authority fo: 
the position that an adoptive mother has the same relation tc 
the adopted boy as a natural mother would (vide Mayne 
para. 166). He does not express any opinion as to the rela. 
tionship of the only wife of the adopter who does not take 
part in the adoption by the husband. If it is open to a hus- 
band to select any of his wives to join in adopting a boy, it is 
also open to him to make an adoption without joining any of 
them in the act of adoption. The cases (Nagendas Bhagwan- 
das v.. Bachoo Hurkissondas (9)and Anandi v. Hari Suba(10) 
which lay down that an adopted son is for all purposes the 
son of the adoptive mother, do not help to solve this question. 
An argument was advanced that as the adopted boy loses his 
right in the.natural family to his mother’s relations, he must 

8. (1914) I L R'37 M 199 at 222:26 ML J 411 (P C). 
9. (1916) TL R 40 Bayo: 30 MLJ193 (PC). 10, (1909) IL R 33 B 404, 
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be held to acquire such, rights in the adopter’s family. This 
argument overlooks the fact that an unmarried man, a bache- 
lor, could make adoption, in which case the boy can have no 
adoptive mother at all. The question is not what he gains 
or loses. The adoption being only to a man the relationship 
of the adopter to the adopted boy is irrespective of there be- 
ing an adoptive mother. 

In this case, the wife was dead at the time of the adop- 
tion. The adoption being after death, it cannot be said by any 
fiction that she took part in the adoption. The argument that 
she was apatniand therefore she must be held to be the mother, 
is, I think, not a satisfactory argument. Supposing that Nara- 
simha Aiyar [Venkatagiri Aiyar ?] had two wives, who were 
dead at the time of the adoption, could it be said that both the 
deceased wives became the adoptive mothers when the adop- 
tion was made? Mr. Ananthakrishna Aiyar remarked that it 
was unnecessary to speculate upon matters not actually before 
the Court for decision. But in considering whether a principle 
is sound or not we must see what the logical consequences of 
the principle would be. The case would be different if there 
is express authority for the position, in which case, the rea- 
sonableness or otherwise of the authority need not be con- 
sidered. But in this case, there is an absence of authority ex- 
cept the text of Nanda Pandithar in Dattaka Mimamsa al- 
ready referred to. I think the opinion of a Sanskrit scholar 
like Golabchandar Sarkar Sastri is entitled to considerable 
weight. Apart from his view, I think, considering the 
principle of the various decisions on the point and especially the 
decision in Annapurni Nachiar v. Collector of Tinnevelly (1) 
and Annapurwi Nachiar v. Forbes (2) I hold that an adopted 
boy cannot inherit to the relations of the wife of the adoptive 
father, who does not take part in adopting him or, in other 
words, he can only inherit to the adoptive mother’s relations 
and not to the wife of the adoptive father who does not take 
part in the adoption. 

I allow the appeal. Inasmuch as the District Court has dis- 
posed of the appeal in its finding on issue 1, I remand the ap- 
peal to the District Court for disposal after recording findings 
on the remaining issues. Costs will abide the result. Court 
fee in this Court to be refunded. 


T5. V: Appeal allowed. +. 


1. (1895) ILR 18 M 277: 5 ML J r21. 
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In THE Hıcu COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN. 
R. Krishnaswami Pillai ...  Petitioner* (Accused). 


Madras Local Boards Act (XIV of 1920), Ss. 166 and 212—Plying motor 
car without license—Prosecution for—President’s refusal of license—Bona fides 
—Plea—If valid. 

In a prosecution for an offence under S. 166 (1) of the Madras Local 
Boards Act for having plied a motor-car without license, the accused in order 
to escape punishment must show that he had a license given by the President 
or that he comes under S. 212 (11), It is not a valid plea in defence that 
the President refused the license improperly as a result of personal ill-feeling 
and malice. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Sessions of the Ramnad Division at 
Madura in Criminal Appeal No. 30 of 1923, preferred 
against the judgment ofthe Court of the Sub-divisional 
Magistrate of Ramnad in C. C. No. 75 of 1923. 


Dr. S. Swaminadhan and M. C. Sridharan for petitioner. 
The Public Prosecutor on behalf of the Crown. 
The Court made the following 


ORDER : In this case the accused has been convicted of 
having contravened S. 166, Cl. 1, of the Local Boards Act, 
1920, by having plied his motor cars without obtaining a 
license from Sattur to Srivilliputhur. The section says : “ No 
person shall, on any public road in a district, ply any motor 
vehicle for hire, or use any such vehicle for carrying passen- 
gers or goods at separate fares or rates on such road, except 
on a license obtained from the President of the District 
Board.” On the evidence it is quite clear that the accused 
did ply his motor cars in contravention of that section. 
Sch. VIII prescribes*the penalty for plying motor cars for 
hire on a public road without license, the maximum fine being 
Rs. 200. 

It is argued before me for the accused that, though he 
had no “license given to him, as the President of the District 
Board refused the license when he applied for one, the action 
of the President should be treated as a nullity as he did not 


exercise the power vested in him bona fide but- was actuated 


by personal ill-feeling and malice against him, and the case 
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should be treated as a case falling under S. 212, Cl. 11, in 
which a proper order, had not been passed on his application 
for license within 30 days and communicated to him and the 
application should therefore be deemed to have been allowed 
for the year. I am unable to accept this contention. The 
President has given his reasons for his refusal as required by 
S. 212, Cl. (4). Even assuming for one moment that the 
reasons stated for refusing the license in this case were not 
bona fide reasons and that the President was actuated by some 
ulterior motive in refusing it, I consider that that plea will 
not sufice to exculpate the accused from the penalty prescribed 
in the Act for plying his cars without a license. I must 
not be understood as holding that the President acted with 
any ulterior motive ; but, assuming for argument’s sake that he 
did so, | do not think that his order can be regarded as an 
absolute nullity as is argued and the case considered as one in 
which no order has been passed. It may be that the accused 
can claim damages against the President if he is able to es- 
tablish that the President exercised his powers under S. 212 
not bona fide but with malice on account of personal ill-feeling 
against him. That question will have to be considered when 
a proper case is brought, but, in this prosecution, the accused, 
in order to escape punishment, must show that he had a 
license given by the President of the District Board or he 
comes under Cl. 11 of S. 212. He clearly does not come 
under that clause as an order on his application for license 
was made and communicated to him. We are not concerned 
at present with the question whether that order was properly 
passed or not : we have only to see if the provisions of law 
have been complied with. It is true Cl. 4 of S. 212 requires 
the grounds to be stated on which the order of the President 
is passed ; but the grounds have been stated by the President 
in his order. As held by the Bombay High Court* in a similar 
case arising under the City of Bombay Municipal Act the 
fact that the person authorised to grant or refuse the license 
did not exercise his discretion reasonably in refusing te grant 
the license is not one that could afford an answer tu a charge 
that the accused has done something for which a license was 
necessary and for which he had no license. N. authority 
has been brought to my notice to the contrary. [am there- 
fore prepared to follow the view taken by the Bombay High" 
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Court, and I hold that the conviction is correct. As the 
Magistrate remarks, it would have been sufficient to inflict 
a nominal punishment for the offence. But, as the accused 
himself asked for a fine of Rs. 51 to enable him to appeal, 
and he got the benefit of an appeal, I am not prepared to 
reduce his fine as Dr. Swaminadhan asks me to do. The 
conviction and sentence are confirmed and the Criminal 
Revision Petition is dismissed. 
T. S. V. Petition dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE VENKATASUBBA RAO AND 
MR. JUSTICE SRINIVASA AIYANGAR. 


R. Arunachala Naidu ... Petitioner* (Petitioner in 
C. M. P. Nos. 2962 und 2964 of 
1924 and respondent in Appeals 
Nos. 5 and 6 of 1921 on the file 
of the High Court__Defendant) 


v. 
Messrs. S. R. Balakrishna & Co., 
Kallai, Calicut ... Respondents (Respondents 
in do..and appellants i in do. 
Plaintiffs). 


Civil Procedure Code, O. 45, R. 7, proviso 1—Security—Immoveable pro- 
perty—Order directing acceptance-—-When can be made—Granting the rertificat: 
—What is—If refers to order of Court or issue of document. 


An application that immoveable property may be directed to be received 
as security for costs under O. 45 R. 7 in lieu of cash or Government Securities 
should be made at or before the time of making an order granting a certifi- 
cate under O. 45 R. 3. The expression “ granting of the certificate” in the pro- 
vision refers to the order Jf Court and not the actual issue of a document called 
the certificate. The scope of the rule and its provisos considered. Radha 
Krishna Das v. Rat Krishwachand, I LR 23 All 415 (PC) and Radhakrishna 
Atyar v. Swaminadha Aiyar, I L R 44 M 293 (P C) referred to. 


Per Srinivasa Aiyangar, J.—Where the construction of a rule is clear, a, 
Court of law has no right to get behind the rule by any inquiry into the reason 
of the rule. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to is- 
Spean order directing that the petitioner herein may be exempt- 
“ed from furnishing security in cash or Government Security and 


*€. M. P. No. 33%6 of 1924. 22nd October, 1924. 
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that he may be permitted to offer immoveable property as 
security for the costs of the respondents in C. M. P. Nos..2962 
and 2964 of 1924 on the file of the High Court for leave 
to appeal to His Majesty in Council against the decrees of 
the High Court in A. S. Nos. 5 and’ 6 of 1921 preferred 
against the decrees of the Court of the Subordinate Judge ot 
South Malabar, Calicut, in O. S. Nos. 27 and 28 of 1919 
respectively (the Privy Council Appeals having been consol- 
dated as per order of this Court, dated 29th September, 1924 
and made on C. M. P. No. 2966 of 1924. 


T. R. Ramachandra Atyar and S. Srinivasa Aiyar for 
petitioner. 


C. V. Ananthakrishna Aiyar for respondents. 
The Court delivered the following 


JUDGMENTS :_Venkatasubba Rao, J.: The petitioner 
applied for leave to appeal to His Majesty in Council and on 
the 29th September, 1924, the Court granted a certificate 
under the first part of R. 3 (1) of O. 45, Civil Procedure 
Code. The order granting leave concluded thus :— 


“We therefore certify that as regards amount or value and nature, 
the case fulfils the requirements of S. 110.” 


On the 7th of October, 1924, the petitioner made the 
present application under the first proviso to R. 7 of O. 45, 
Civil ‘Procedure Code, for being permitted to offer im- 
moveable property as security in the piace of cash or Govern- 
ment Bonds. 


Proviso I runs thus >. 


“Provided that the Court at the time of granting the certificate may, 
after hearing any opposite party who appears, order gn the ground of special 
hardship that some other form of security may be furnished.” 


Under this proviso such an application can be made only 
at or before the time of making an order granting the certi- 
ficate under R. 7 (1). But it was contended on behalf of the 
petitioner that R. 7 (1) refers not to the granting of a certi- 
ficate but to the actual issue of the document called the certi- 
ficate. The Court directs its mind judicially to the question 
when it makes an order for the grant of the certificate but 
if the argument which was advanced before us is correct, tlterc 
is no provision relating to the passing of such an order. It 
is impossible to believe that the legislature has enacted seve- 
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ral rules dealing with a subsidiary matter. the issue of a 
formal certificate and has omitted to pravide for what is really 
a matter ot great importance, the making of an order. The 
question is not whether there may not be an instrument called 
a certificate as distinguished from the order granting a certi- 
ficate. A formal document called a certificate may be issued 
drawn up in conformity with the order made by the Court. 
But the Court applies its mind judicially to the matter when it 
makes the order granting the certificate. The necessary words 
may with greater formality be set forth in the instrument of 
certificate although such words are not present in the order it- 
self. In this sense, there may be some distinction between 
the order granting the certificate and the formal certificate is- 
sued in pursuance of the order. But the real question 1s, 
what is it that is provided for in these various rules ?. Is it 
the order granting the certificate or is it the formal issue of the 
instrument of certificate? R. 3 provides that the petition 
for appeal should state the grounds of appeal and pray for a 
certificate that either as regards amount or value and nature 
the case fulfils the requirements of S.,110 or that it is other- 
wise [that is under S. 109, sub-section(c)'] a fit case for appeal 
to His Majesty in Council. What is the certificate that is 
contemplated here ? Surely, it cannot be said that it is not 
a judicial order certifying that the necessary requirements ex- 
ist or the case is otherwise a fit one for appeal. How can it 
be contended that a formal certificate can come into existence 
without an order of the Court ? R. 6 says, when such certi- 
ficate is refused the petition shall be dismissed. | When is the 
petition dismissed ? It is when the Court refuses to make the 
required order. If the contention pressed upon us is accept- 
ed, this rule becomes meaningless. Then R. 7 provides that 
when the certificate’ is granted the applicant shall do certain 
things. The word “ granted” in R. 7 is the opposite of the 
word “ refused” in R. 6. The scope of O. 45 is to provide 
for passing a judicial order granting a certificate or refusing 
a certificate. The granting of a certificate is treated as equi- 
valent to allowing the petition and the refusal of a certificate, 
as equivalent to dismissing the petition. The scheme as well 
as the scope of O. 45 forbid us from upholding the contention 


, ef the petitioner’s learned vakil. Radhakrishen v. Roy- 
kishen (1), which was relied on does not in the least support 


: °” x LRaSlA 182 
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this curious contention. When there appeared to be some incon- 
sistency between the prder and the certificate, their Lordships 
considered themselves bound to act upon the latter as being 
the more formal document, in the same way as Courts give 
effect to the terms of the decree as distinguished from the 
operative part of the judgment when there is conflict between 
a judgment and a decree. ‘That it could not have been the 
intention of the Judicial Committee to ignore or disregard the 
order is apparent from their later decision in Radhakrishna 
Aiyar v. Sundaraswami Atyar (2) where contrasting the order 
with the certificate which followed it, they referred to the 
former as the order embracing the actual certificate. 


The object of the legislature in enacting the proviso in 
question is that the matter should be disposed of expeditiously. 
If the Court merely gives leave to appeal and says nothing 
more, the appellant is bound in the ordinary course to furnish 
security in cash or Government bonds. If, however, the ap- 
pellant is desirous of furnishing a different kind of security, he 
must apply for a special order to that effect and obtain it simul- 
taneously with the order granting the certificate. This en- 
sures that subsequent to the granting of leave to appeal, no 
further time is taken up by another application being made. 
Proviso 2 to R. 7 aims also at the same result. It runs thus :— 


“Provided further that no adjournment shall be granted to an opposite 
party to contest the nature of such security.” 


“Adjournment” referred to in this is the adjournment of 
the petition for the grant of a certificate. The word ‘petition’ 
is used in Rr. 2, 3, $ and 7 and the petition that is through- 
ou ieferred to is the petition for the grant of a certificate. 
R. 7 refers to the person applying by petition as ‘ applicant ’ 
and in the two provisos to R. 7 the words ' opposite party ’ are 
used to denote the person opposing the petition. The second 
proviso thus shows that it is only one hearing that is contem- 
plated and that if a different form of security is to be permit- 
ted it is to be done at the time of the granting of the certifi- 
cate. For these reasons I hold that the application before 
us is clearly incompetent and should be rejected. As my 
learned brother is of the opinion that the applicant should 
not be made to pay costs, the application will be dismissed 
without any order as to costs. e .. 





ee a 


2. (1922) IL R 45 M 475 °43 M L J 323 (P Cf. $ 
R—18 





Arunachala 
Naidu 


D, 
Balakrishna 
& Co 
Venkata- 
subba Rao, J. 


Arnnichala 
Naidu 


v. 
Balakrishna 
& Co 


Srivivaga 
Aiyangar, J. 


4 


o 
138 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLVI. 


Srinivasa Aiyangar, J. The point that has been argued 
in connection with this application is sonjewhat subtle and net 
altogether free from difficulty. The present petitioner be- 
fore us applied for leave to appeal to His Majesty in Council. 
From the judgment and decree of this Court in Regular Ap- 
peals Nos. 5 and 6 of 1921 and by order dated the 29th day 
of September, 1924 we granted leave and the order made by 
us granting such leave contained the necessary certificate as 
required by Ss. 109 and 110 of the Civil Procedure Code. No 
application was made to us at or before the time of our mak- 
ing the said order under the first proviso R. 7 of O. 45 of the 
Civil Procedure Code for leave to the petitioner to furnish 
instead of cash security the security of immoveable property. 
The present application for that purpose has been made only 
on the 7th of October, 1924. I have no doubt that the omis- 
sion to apply for such an order at the time when leave was 
granted to the petitioner to appeal to His Majesty in Council 
was entirely due to the circumstance that the provisos in R. 7 
of O. 45 of the Civil Procedure Code and the other amend- 
ments carried out in the said rule by Imperial Act XXVI of 
1920 were overlooked as they do not appear to have been in- 
corporated in the editions of the Code of Civil Procedure 
brought out even after 1920. In such a case therefore where 
the omission to apply for the relief was entirely due to mis- 
take of that nature, we should have been disposed to conside: 
the application if under the provisions of the law we were en- 
titled to do so. The application has been opposed on behalf of 
the respondent on the ground that under the express terms of 
the proviso to R. 7 the Court has jurisdiction to make an order 
changing the form of the security to be furnished only at the 
tune of granting the certificate. There is no question here 
of any extension of time limited for making any application. 
No doubt if an application was contemplated for the purpose 
of granting such a relief to an intending appellant to His 
Majesty in Council and if there was any period of limitation 
fixed far the making of such application and if the principle 
of S. 5 of the Limitation Act could be made applicable to such 
an application, there would have been no difficulty. But no such 
separate application’ is contemplated or referred to in the 
Civil Procedure Code, and there being no period of limita- 
tion prescribed for any such application, there is‘no room for 


the application of ‘the principle of S. 5 of the Limitation Act. 
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A limitation with reference to time may in form be either by 
way ot prescribing a period of limitation or by way of confer- 
ring or limiting the jurisdiction of the Court. It 
is a matter entirely of form, and the intention of 
the legislature has to be gathered only from the 
form adopted. In 0.20, R.11 of the Civil Proce- 
dure Code the Court is authorised at the time of passing the 
decree to make an order for the payment of the amount of 
the decree by instalment,and similarly in O. 21,R. 11 the Court 
is empowered at the time of the passing of the decree on the 
oral application of the decree-holder to order immediate exe- 
cution of the decree by the arrest of the judgment-debtor, it 
he is within the precincts of the Court. The proper construc- 
tion of such provisions has been held to be that the power 
granted should be exercised, if at all, by the Court only at 
the time indicated. It may be that the reason may not be 
clear or satisfactory for the legislature having laid such limi- 
tations. | But however that may be, the construction being 
clear, we have no right to seek to get behind the rule by any 
inquiry into the reason of the rule. 


It follows therefore that the Court may make an order 
with regard to the form of the security to be furnished by the 
appellant at the time of granting the certificate, and not after 
the certificate has been granted. But Mr. Ramachandra 
Aiyar, the learned vakil for the petitioner, has argued that the 
certificate is a document in writing containing a definite state- 
ment to the effect that in the opinion of the High Court the 
matter is a fit one for appeal to the Privy Council ; there is a 
form prescribed for such certificate, and the expression ° grant 
of a certificate’ could therefore only mean the actual issue and 
delivery over of such a document in the prescribed form. He 
has also in this connection drawn our attention to the decision 
of the Privy Council in the case of Radhakrishna Das v. Rai 
Krishnachand (3). In that case their Lordships of the Judi- 
cial Committee have undoubtedly drawn a sharp distinction be- 
tween the certificate and the order for the certificate. The 
decision of their Lordships in that case undoubtedly lends con- 
siderable support to the contention on behalf of the petitioner. 
On behalf of the respondent we have also been referred to the 
judgments of their Lordships in the case of Radhakrisheq 
CO ee SSS See 


3. (1910) I L R 23 A 415 (P. C). . ° 
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Arunachala. Aiyar v. Swaminatha Atyar (4) the same case when it came up 
ee before. the Privy Council at an earlier stage. In the latte: 
Bal oe case the emphasis laid on the formal certificate issued by the 
os Court would seem no doubt to support the contention for the 
eres petitioner, but the judgment in the former case where thei: 
Lordships referred to an order for certificate as a certificate 

andto there being two orders and to one of the orders em- 

bracing the actual certificate and so on, undoubtedly introduces 

an element of confusion.. But it seems to me that in spite of 

the apparent confusion, it is possible to reconcile the judgment 

in ‘the later case of Radhakrishna Atyar v. Sundaraswami 

Atyar (2) with the judgment in Radhakrishna Das v. Rai 
Krishnachand (3). What the law requires is a certificate 

by the Court. Being a judicial order, no doubt it has to be 

in writing ; and there is also no doubt that the granting of a 

certificate is a judicial act. ; 


i 


The question then resolves itself into this. On a pro- 
per construction of R. 7 and the connected sections when is the 
granting of the certificate by the Court— Ís it at the time when 
the Court orders the certificate to be issued or is it at the time 
when the actual document called the certificate is issued by 
the Court or its officers ? The case of Radhakrishna Das 
v. Rai Krishnachand (3) is no decision on the construction of 
the expression ' granting of the certificate.’ It merely draws 
a distinction between the certificate on the one hand and the 
order for the certificate on the other. That distinction is 
undoubtedly an important and material distinction. The 
case, however, of Radhakrishna Aiyar v. Sundaraswami 
Atyar (2) would seem to show that there isa certificate 
granted whenever there is a document signed by the proper 
authority in which the judgment of the Court with regard to 
either the value of the subject-matter or the fitness otherwisc 
of the case for appeal to His Majesty in Council is set out. 
In the present case however the order of this Court, dated 
the 29th of September, 1924, is not only in substance but in 
form swch a certificate and therefore it would seem to follow 
that the Court would have had power to make any order as 
regards the form of the security only at the time when the 
said certificate was given. But assuming for the sake of 
cs % 2. (1922) ILR 45 M 475:43 ML J 323 (PC). 
3. (r901) IL R 23 A 415 (P C). 
. 4 (r920eI LR 44 M 293: 40 M L J 229 (PC). 
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argument that in form the order of the Court, dated the 29th 
of September, 1924, was not a certificate but was merely an 
order for the certificate, then we have to see whether on a 
proper construction the expression ‘ at the time of ganting the 
certificate’ refers to the formal certificate or to the order 
for the certificate. R. 2 of O. 45 prescribes a petition to be 
filed by the person intending to appeal to His Majesty’s Coun- 
cil. Sub-clause 1 of R. 3 sets out that the prayer in the peti- 
tion’ should be for a certificate, either that, as regards the 
amount or value and nature, the case fulfils the requirements 
of S. 110 or that it is otherwise a fit one for appeal to His 
Majesty in Council, and sub-clause 2 of R. 3 prescribes notice 
of the petition to the opposite party. R. 6 states that where 
such certificate is refused, the petition shall be dismissed ; 
and R. 7 proceeds to lay down what the appellant should do 
where the certificate is granted. 

The reference to the refusal of the certificate in R. 6 
and the granting of the certificate in the opening words of 
R. 7 would in such juxtaposition undoubtedly seem to 
indicate that the grant or the refusal of the certificate takes 
place as the result of the disposal of the petition. The grant- 
ing of the certificate being a judicial act, it ought more appro- 
priately to refer only to the time when the decision of the 
Court is arrived at with regard to the grant or refusal and not 
to the time when the formal document is drawn up and issued. 

Further on, in the same R. 7, the appellant is required 
to do and carry out certain matters relating to the appeal to 
the Privy Council within six weeks from the date of ‘the 
grant of the certificate.’ If the expression ‘ grant of the 
certificate’ means the actual issue of the formal document 
called a certificate, then the six weeks will have to be com- 
puted from such date. But I see no reason in any rule 
which may be supposed to prescribe that such six weeks should 
be computed only from the date of the issue of the formal 
certificate ; because if the object of the rule prescribing a 
period is to avoid delay, then there is no reason whatever 
why the legislature should be deemed to have postponed the 
computation of the time from any date other than the date 
on which the Court to the knowledge of the petitioner grants 
his application for a certificate. 

Further, the second proviso also newly added to R. 7 
lays down that no adjournment should be granted to any oppo- 
site party that appears for the purpose of "objecting to “the 
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nature of the security. The expression ‘ any opposite party 
that appears’ would seem clearly to ipdicate any such party 
appearing on the notice to the opposite party referred to in 
R. 3 of the order, that is to say in other words it is only any 
party that appears on the notice to show cause why leave 
should not be granted to the petitioner to appeal to the Privy 
Council that is allowed to object at the time with regard to 
the form or the nature of the security. This again would seem 
to contemplate beyond all doubt that the whole question with 
regard both to the granting or refusal of the certificate and 
the form of the nature of the security should be determined 
finally by orders made at the same time without any further 
delay. y 

It therefore follows that in the present case the certificate 
having already been granted, what the Court could have done 
if it was moved properly at the time of the granting of the 
certificate could not now be done. The petition therefore 
has to be dismissed ; but in the circumstances of the case, 
it will be dismissed without any order as to costs. 


T. S. V. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice Devadoss. 
T. S. Subbarao ...  Appellant* (Plaintif) 


Vv. 
Appadurai Aiyar and others ... Respondents (Defendants). 

Civil Procedure Code, Sch. II, S. 1—“ Party interested ’—Meaning—Mort- 
gage with possession—Suit for possession by mortgagee under, from persons 
claiming adversely to mortgagor—-Mortgagor remaining ex parte if interested in 
—Reference without consent of all parties interested—Irregularity or illegality 
—Award made on such reference—Void and need not be set aside—Consent sub- 
sequent of party interesigd not joining in reference—Reference if rendered 
validly. 

The words “parties interested in the suit” in S. 1 of Sch. II of Civil Proce 
dure Code should not be restricted to those persons against whom relief s 
claimed. A person against whom no relief is claimed may be interested B 
the restlt of the suit, inasmuch as his liability to the plaintif may ultimately 
arise by reason of any decision that may be given in that suit. 


Held, that a mortgagor who was made a party to a suit brought by the 
usufructuary mortgagee to recover possession of the mortgaged property from 
persons who claimed the property adversely to the mortgagor was, though he 
temained ex parte “interested in the suit” within the meaning of S. 1 of Sch. II 
of Civil Procedure Code. 


$S A No. 21 of 1922. goth October, 1924. 
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A reference to arbitration made in a pending suit without the consent of all 
the parties interested in the litigation is not s mere irregularity but 
it takes away altogether the°foundation of the Court’s jurisdiction; the award 
made on such a reference is absolutely void and does not require to be set 
aside. In such a case the award ought to be set aside as illegal and the suit 
proceeded with. 


A person who was not a party to a reference to arbitration cannot, by 
subsequently appearing before: the arbitrator and giving his consent to the 
arbitration proceedings, make the reference valid. | What gives the Court 
jurisdiction to refer is consent of all the parties. Consent subsequently given 
cannot give jurisdiction to the Court which it did not possess at the time when 
it referred the matter to arbitration. 


Second Appeal against the decree of the Court of the 
Second Additional Subordinate Judge of Tanjore in A. S. 
No. 120 of 1920 (A. S. No. 465 of 1920 on the file of the 
District Court, Tanjore) preferred against the decree of the 


Court of the District Munsif of Tanjore in O. S. No. 205 of 
1918. 


T. L. Venkatrama Aiyar for appellant. 


S. Duraiswami Aiyar and V. Th zuraja Atyar for res- 
pondents. 


The Court delivered the following 


JUDGMENT > The plaintiff sues for possession of the 
plaint property alleging that he is the usufructuary mortgagee 
from the 3rd defendant. Defendants 1 and 2 claim the pro- 
perty as theirs. Both the Courts have dismissed the plain- 
tiff’s suit on the ground that in a previous suit O. S. No. 89 
of 1916 the plaintiff sued for similar reliefs ; and a reference 
was made to arbitration in that suit and an award was made 
by the arbitrator, and therefore the present suit is barred by 
reason of that award. The contention of Mr. Venkatrama 
Aiyar for the appellant is that the award was passed on a re- 
ference by the Court without jurisdiction inasmuch as all the 
persons interested in the suit did not join in the submission, 
and therefore the award does not stand in the way of his ob- 
taining relief in this suit. The facts appear to be : the plain- 
tiff sued for possession of the property against defendants 2 
and 3 in Suit No. 89 of 1916 who are defendants 1 and 2 here- 
in and his mortgagor was the 4th defendant. Defendants 2 


and 3 claimed title from the rst defendant, and reference was’ ° 


made to arbitration by the plaintiff and defendants I to 3. 4th 
defendant remained ex parte and did not join the reference. 


Subbarao 
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Sabbarao = An award was made by the arbitrator, but before the award 
Appadarai could be made a decree of Court, the, plaintiff withdrew the 
Alyar. suit with liberty to bring a fresh suit. The District Munsif 
allowed him to withdraw the suit and gave him leave to bring 
a fresh suit. If the award is a valid award, no doubt it 
would be a bar to the present suit. The question is whether 
a reference to which all the persons interested are not parties 
is a valid reference. S. 1 of Sch. 2 of the Civil Procedure 
Code is in these terms : “ Where in any suit all the parties 
interested agree that any matter in difference between them 
shall be referred to arbitration, they may, at any time before 
judgment is pronounced, apply to the Court for an order of 
reference.” The section requires that all the parties interest- 
ed should agree before the Court could make a valid reference 
to an arbitrator. The contention for the respondent is that 
the persons, against whom relief is claimed are the only neces- 
sary parties and that pro forma parties may or may not be 
parties to the reference. It is also urged that the 4th de- 
fendant in this case who was ex parte was not interested in the 
suit inasmuch as the suit was only for possession of the pro- 
perty, and the 4th defendant being the mortgagor no relief. 
was claimed against him by the plaintiff in the suit. 


One of the main issues in the case was whether the pro- 
perties belonged to the 4th defendant, or whether they be- 
longed to the 1st defendant. It follows therefore that the 
4th defendant was interested in the decision of the suit. If 
the plaintiff failed in making out title in the 4th defendant, 
4th defendant being a party to the suit, any decision against 
the plaintiff would be res judicata between the defendants 2 
and 3 and the 4th defendant, for the defendants 2 and 3 set up 
a title by purchase, from the 1st defendant and the plaintiff 
sets up a title as mortgagee from the 4th defendant. There 
was therefore a conflict of interest between the 4th defendant 
and the defendants 1 to 3. It cannot be said that the 4th 
defendant was not a party interested in the suit. I do not 
think that the words “ parties interested in the suit” should 
be restricted only to those persons against whom relief is claim- 
ed. A person against whom no relief is claimed may be 
interested in the result of the suit, inasmuch as his liability to 
the plaintiff may ultimately arise by reason of any decision 
that may be given in that suit. So far as the facts in O. S. 


No: 89 of 1916? are concerned there can be no hesitation in 
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holding that the 4th defendant was vitally interested in the 
result of the plaintiff's suit, and therefore I consider that the 
contention of the respondent’s vakil that the 4th defendant 
having been ex parte and the plaintiff having undertaken to 
prove the 4th defendant’s title, 4th defendant was not an 
interested party cannot be accepted. 


The next question is whether the reference without a 
party interested in the litigation joining in it is a 
valid reference. The view of the Allahabad High Court is 
that if the defendant is ex parte he need not be a necessary 
party__vide Ajudhia Prasad v. Badar-ul-Hussain (1). But 
both the Calcutta High Court and the Madras High Court 
have taken the view that in order that a reference under the 
Civil Procedure Code, Sch. II, may be a valid reference, all 
the parties should join in the reference. In Seth 
Dooly Chand v. Mamuji Mussayi (2) the learned 
Chief Justice and Mukerjee, J., held that all the parties to the 
suit should join in asking the Court to refer the matter to ar- 
bitration. In other words, all the parties must be parties to 
the reference to arbitration. The learned Chief Justice ob- 
served at p. 391: ‘As I have said before, by reason of the 
fact that all the parties did not join in the application or did 
not agree to it this was an invalid reference.” This was 
followed by a Full Bench of this Court in Potita Pavana 
Panda v. Narasinga Panda (3). The Allahabad High Court 
has taken the same view in Hasha v. Mahbub (4). 


It is next contended on behalf of the respondent that 
the 4th defendant got the ex parte decree set aside, appeared 
before the arbitrator and signed the compromise, and there- 
fore it must be taken that his subsequent consent to the arbitra- 
tion gave validity to the reference. 4thdefendant no doubt 
had the ex parte decree set aside, and he and defendants 2 
and 3 signed the compromise before the arbitrator, but the 
plaintiff was not a party to the compromise. Though time 
was given to his Vakil, he did not appear before the arbitra- 
tor and sign the compromise. Whether a person who was 
not a party to the reference can subsequently appear before 
the arbitrator and give his consent to the arbitration proceed- 


ings and thereby make the reference valid is a question whicy 


_ =- — — ee eee 
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is not altogether free from difficulty. This point was consi- 
dered in Favaguddin v. Aminuddin (5) in the case of a re- 
ference to arbitration under the old Civil Procedure Code. 
It was held that “ where a suit was referred to two arbitra- 
tors, and an umpire was nominated and agreed upon by the 
parties, but the latter refused to act, the Court has no juris- 
diction to appoint an umpire in his place, if the parties did not 
consent to such appointment, and that the reference to such 
arbitration was invalid and that subsequent acquiescence of the 
parties in the proceedings of the arbitrators would not validate 
the reference if it was made by the Court without jurisdiction.” 
The reference to arbitration is by the consent of the parties. 
In order to make a valid reference it is necessary that all the 
parties should give their consent. But after a reference is 
made. subsequent consent by one of the parties who did not 
join in the reference at the time it was made cannot make the 
proceedings valid for the foundation of the Court's jurisdiction 
is the consent of all the parties. . Mukerjee, J. in Seth Dooly 
Chand v. Mamuji Mussaji (2) makes the following observa- 
tion : “The entire foundation of the jurisdiction of the Court ts 
removed as soon as it is established that the parties have failed 
to comply with the fundamental requirements of the statute 
embodied in the first paragraph of the second Schedule of the 
Civil Procedure Code.” What gives the Court jurisdiction 
to refer the matter to arbitration is consent of all 
the parties. Consent subsequently given cannot give 
jurisdiction to the Court which it did not possess 
at the time when it referred the matter to arbitration. 


It is next contended that it is only an irregularity and 
therefore the irregularity has been cured by the subsequent 
consent. But as I, have already held reference without the 
consent of all the parties to the arbitration 1s not merely an 
irregularity but it takes away altogether the foundation of 
the Court’s jurisdiction. That being so, the award is 
absolytely void. That is to say the Court can treat it as if 
it never existed. 


The third objection urged by the respondent’s Vakil is 
that it is necessary that the award should be set aside before 
the,plaintiff could bring his suit. ‘Inasmuch as the award is 
absolutely void as having been passed on a reference by a 
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Court which acted without jurisdiction I think it is unnecessary 
to consider this obje¢tion at length. 


It js also contended that inasmuch as the proceedings 
were illegal the Court had power to set aside the proceedings 
and proceed with the suit. But unfortunately for the res- 
pondent the Court did not proceed with the suit but allowed 
the plaintiff to withdraw the suit with liberty to bring a fresh 
suit. I say unfortunately advisedly because the District 
Munsif ought to have set aside the award when he found that 
the 4th defendant was not a party to it and should have 
either dismissed the plaintiff’s suit or should have proceeded 
with the suit. But he allowed the plaintiff to withdraw the 
suit the moment he came forward with a request to that effect. 
I therefore hold that the award in the previous suit, O. S. 
No. 89 of 1916 is no bar to the present suit. 


In the result the decrees of the lower Courts are set aside 
and the suit remanded for trial to the District Munsif’s Court 
for disposal according to law. Considering the conduct of 
the plaintiff in having consented to the reference to arbitration 
and afterzards having suddenly withdrawn the suit when he 
found that the award was against him, I think he ought not 
to get the costs of these proceedings, that is costs of the ap- 
peal and of second appeal in case he were to succeed in the 
suit. In any event he should not get costs of the suit. But 
if he fails in the suit it is but fair and just that he should pay 
the defendant’s costs of the proceedings both here and the 
Lower Appellate Court as well as costs of the Trial Court. 

'—— The Court-fee will be refunded. 


A. S. V. Decrees set aside. 


Ix rue HIGH COURT OF JUDICATWRE AT MADRAS. 
PRESENT : Mk. Justice DEVADOSS. 


Sri Kallalagar Devasthanam through its 
Manager, R. Krishnaswami Aiyangar .. A ppellant* (De- 
n fendant) 
v. 
Anthony Moopan _.. Respondent (Plaintiff). 


Madras Estates Land lct, Ss. 6 (1), 3 ( 5)—Landholder—T1 ustee of Devas- 
thanam recoguised as landholder by revenue authoritics if a—Person let, by 
him into possession of ryoti land of Devasthanam if acquires occupancy righi. 
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The word “landholder” in S. 6 (1) of the Madras Estates Land Act does 
not mean “ landowner. ” it means a “landholder” as defined in S. 3 (5) 
e 
of the Act. 


S, who was appointed trustee of a Devasthanam by the temple committee 
1n I91r and was recognised as landholder by the revenue authorities, admitted 
the plaintiff into possession of ryoti land of the Devasthanam. 


Held, that S was a landholder within the meaning of S. 6 (1) of the Act. 
and that by virtue of that clause the plaintiff acquired an occupancy right in the 
land let to him. 


Held, further that the act of S in so letting the land was one in the ordinary 
course of the management of the property of the trust and that S did not exceed 
his powers in letting the plaintiff into possession of the land. 

Second Appeal against the decree of the District Court 
of Madura in A. S. No. 282 of 1921, preferred against the 
decree of the Court of the Deputy Collector of Melur Divi- 
sion in Summary Suit No. 69 of 1921. 

A. Srinivasa Aiyangar for appellant. 

K. V. Krishnaswami Aiyar for respondent. 

The Court delivered the following 


JUDGMENT :_The first point urged in this second appeal 
is that Sundararama Sastri who let the plaintiff into possession 
was not the landholder within the meaning of S. 3 of the Es- 
tates Land Act. The contention of Mr. A. Srinivasa Aiyangar 
is that though a person may be a landholder within the mean- 
ing of S. 5 yet he is not landholder for the pur- 
pose of letting a tenant into possession of ryoti land so as to 
give him occupancy right under S. 6. The 
evidence on record shows that Sundararama Sastri 
was appointed trustee by the temple committee in grt 
and he was recognised as landholder by the revenue authori- 
ties. S. 3, cl. 5, para. 2 says : “ The persori who shall be 
deemed to be the landholder for such purposes shall be the 
person whom the CoMector subject to any decree or order of a 
competent Civil Court may recognize or nominate as such 
landholder in accordance with rules to be framed by the Local 
Government in this behalf.” The simple question is whe- 
ther the word “ Jandholder ” used in cl. ç of S. 3 means land- 
Owner as contended by Mr. A. Srinivasa Aiyangar or land- 
holder as defined in S. 3, cl. 5. It is argued for the appellant 
that if a person who is nota full owner is allowed 
to let into possession tenants who would get occu- 
pdncy right in ryoti land under S. 6 it would be 
detrimental to the interests of an institution like the 
temple and therefore the word “landholder” in S. 6, cl. 1 must 
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be interpreted so as to give it a restricted meaning. It may be 
that the framers of the Act intended that the word “ land- 
holder ” in S. 6 should be understood as defined by them in 
S.3(5) and there is no warrant for saying that the word “land- 
holder” in S.6(1) should be interpreted to mean “landowner.” 
Such an interpretation would be against all the rules or cannons 
of construction and J am not prepared to hold that in S. 6 the 
word “ landholder”’ has a restricted meaning. The plaintif 
was admitted into possession of the ryoti land belonging to 
the Devasthanam by Sundararama Sastri, the then trustee. 
Sundararama Sastri being a landholder within the meaning of 
S. 6 (1), I think the plaintiff by virtue of that clause has ac- 
quired an occupancy right in the land the possession of which 
was given by the manager of the Devasthanam. 


The next contention urged by Mr. A. Srinivasa Atyangar 
is that the manager had no power to give occupancy right to 
the plaintiff and that he acted in contravention of the orders 
of the temple committee and the plaintiff was aware of such 
orders and therefore the plaintiff cannot have occupancy right 
in the plaint land. Mr. Srinivasa Atyangar relies upon 
Palantappa Chetty v. Sreemath Devastkamony Pandara San- 
nadhi (1), dmarnath Sah v. dchan Kriar (2) and Obala 
Kondama Naicker Ayyan v. Kandasamt Goundan (3). 
It is unnecessary to consider the cases of 
limited owners who alienated the property and purported to 
give full title to the vendee. It is also unnecessary to con- 
sider the cases where the trustee’s action in giving permanent 
lease was discountenanced by the Courts. In this case the 
land being ryoti land it was necessary that it should be cultivat- 
ed-by some tenant. It was not likely that the temple com- 
mittee would cultivate the land directly. It is not likely that 
Sundararama Sastri or any other managet would himself cul- 
tivate the land ; and one of the proper modes of enjoyment 
of the ryoti land is by giving the land to tenants for the pur- 
pose of cultivating it and getting the rent due on the land. 
The act of the manager Sundararama Sastri was not &n act 
outside the scope of his authority. lt was an act in the ordi- 
nary course of manager of the property belonging to the trust. 
That. being so, it cannot be said that he has exceeded his 
powers in letting the plaintiff into possession of the land. 
Whether the tenant takes the land for 20 years or 40 ytar$ 
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it does not matter, for the moment the landholder lets a 
tenant into possession of ryoti land byevirtue of S. 6 he ac- 
quires occupancy right. The landlord cannot by any contract 
vith him limit that right which is given to him by S. 6. That 


07“ Deing so, tnese cases have no application to the present case. 
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yanamurthi 


v. 
Satyanara- 
yanamurthı. 


The finding by the Lower Appellate is that the plaintiff paid 
the Nuzzur and took the lease without the knowledge of any- 
thing that happened between the trustee and the temple com- 
mittee and it is not likely that the plaintif would have been 
aware of the correspondence that took place between the 
trustee and the temple committee. The temple committee 
did authorise Sundararama Sastri to let the land to tenants. 
and it even recommended that the land should be given to 
one Ranganadhiar on terms similar to those on which the 
manager has let the land to the plaintiff, and the only difference 
being that in the case of Ranganadhiar the term was 20 years. 
But as I have already observed, whether the landholder lets 
the tenants into possession for 20 years or more the moment 
the tenant enters upon the land, by virtue of S. 6 he gets 
occupancy right in the ryoti land. There is no other point 
urged. The second appeal fails and is dismissed with costs. 


A. S. V. Second Appeal dismissed. 


In THE High Court OF JUDICATURE AT MADRAS. 
PRESENT :__Mr. Jostice Devaposs. 


Kanchinadham Suryanarayanamurthi .. Appellant* (Plf.; 
v. 
Bandi Satyanarayanamurthi and 
another ... Respondents (Defts. Nos. 1 and 2). 


Contract Act, S. 5s—Contract for sale of land—Impossible condttion—Time 
for performance—Dcfaule—S pecific performance. 

Though in contracts for the sale of land time is not generally of the 
essence of the contract, it is open to the parties to make time essential by a 
clear stipulation to that effect. Jamshed Khodaram Irani v. Burjorji Dhunpbat, 
I L R go Bom 289 referred to. 

A vendee under a contract of sale cannot subsequently impose a new anc 
impossible condition on the vendor and plead default on the part of the latter 
if he is unable to fulfil that condition. 


Second Appeal against the decree of the Court of the 
e Subordinate Judge, Rajahmundry, in A. S. No. 52 of 1921 
(A. S. No. 24 of 1921, District Court, Godavari), preferred 
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against the decree of the Court of the District Munsif of 
Amalapuram in O. S.No. 909 of 1919. 

K. Ramamurthi for appellant. 

P. Somasundaram and Pappu Satyanarayana for respond- 
ents. 
The Court delivered the following 
JUDGMENT :—This Second Appeal arises out of a suit 
for specific performance by the plaintiff. The first point 
urged in the second appeal is that the lower Court was wrong 
in finding that there was default on the part of the plaintif. 
The appellant’s contention is that he was ready and willing 
to perform his part of the contract and that the default was 
on the part of the first defendant. The contract was entered 
into on the 20th August, 1919, and an advance of Rs. 100 
was paid on that day. The contract was that the balance 
was to be paid by 31st August, 1919. On the 30th August, 
1919, plaintiff sent a registered notice through his vakil to 
the defendant imposing certain conditions, which were not in 
the contract of sale, Ex. A. In that he said that the pro- 
perty should be divided by metes and bounds before the ex- 
piry of 24 hours from that date. The notice was sent on the 
30th August, 1919 and it was not humanly possible to have 
the property divided by metes and bounds within 24 hours 
from the receipt of the notice and that before the end of 
August, 1919. The object of the plaintiff was evidently to get 
out of the contract by imposing conditions not possible to com- 
ply with, and that was why he insisted upon the first defendant 
doing something, which he was not only not bound to do, but 
which was not possible to do within the time allot- 
ted to him. Plaintiff knew at the time he entered into 
the agreement for sale that the 1st defendant agreed to sell 
only his share of the property and that he and the 2nd defend- 
ant were jointly interested in the property and that the pro- 
perty agreed to be sold was in possession of a tenant. That 
being so, it is quite clear that the object of the plaintiff in im- 
posing an impossible condition was to back out of the centract. 
The Subordinate Judge has given reasons for coming to that 
conclusion and I do not think that he has arrived at a wrong 
conclusion on that point. 

It is next urged on the authority of the decision of the 
Privy Council in Jamshed Khodaram v. Burjorji Dkunfi- 
bhai (1) that time was not of the essence of the contract and 
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the plaintiff was therefore entitled to succeed in this action. 
No doubt in cascs of contracts of sale of land, time as a rule 
is not of the essence of the contract ; but it is open to the 
parties to make time of the essence of the contract. As 


observed by Lord Haldane in delivering the judgment of 


their Lordships of the Privy Council ~~ 


“But to have this effect, the language of the stipulation must show 
that the intention was to make the rights of the parties depend on the observance 
of the time limits prescribed in a fashion which is unmistakable.” 

Here, as found by the learned Subordinate Judge, the 
parties did attach importance to the completion of the contract 
on the 31st August, 1919, and that is the reason why a penalty 
of Rs. 100 was fixed for non-performance. Granting for 
argument’s sake that the first defendant was not entitled to 
consider the contract as broken, on account of the plaintiff's 
failure to tender the amount of Rs. 500 on or before the 31st, 
Ex. C clearly shows that the 1st defendant was willing to per- 
form his part of the contract..... provided the plaintif was 
willing to perform his part. He gave him reasonable time. 
as is seen from Ex. C, a registered letter, dated 1st September, 
1919, and the plaintiff did not choose to avail himself of that 
opportunity. In these circumstances, I think the learned 
Judge was perfectly right in holding that the default lay on the 
part of the plaintiff and therefore he is not entitled to any 
remedy. 


The Second Appeal fails and is dismissed with costs. 
A. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT Mr. JusTICE WALLACE. 
V. Manickam Pillaie _..  Petitioner* (Deft.) 


v. 
Mahudam Bathummal and others ...Respondents (Plaintif 
and Defts. 1 to 5 and 7). 


Cisl Procedure Code, S. 115 and O. 9, R. 9—Dismissal of suit for default— 
Setting aside order for dismissal-——Grounds for—Revision—Interference by Hig’ 
Court. 

On an application to set aside an order of dismissal of a suit for default, 
the Trial Court held that there was no sufficient ground for the absence of the 

laintif or her pleader on the day fixed for hearing but at the same time set 


e 3 idethe order of dismissal as a matter of grace and also having regard to the 


large amount involved. Subsequently the suit was, tried on the merita and 
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. 
PART IV.] THE MADRAS LAW JOURNAL REPORTS. 153 


decreed in part. On an application for revision to the High Court, keld, that 
the Court below had no jurisdiction to set aside the order of dismissal for de- 
fault in the absence of the (rounds specified in O. 9, R. 9, Civil Procedure Code, 
and that the High Court was bound to interfere and set aside the order of the 
lower Court, even though the suit had been subsequently tried and decreed. 


Neclaveni v. Narayana Reddi, 43 M. 94 (F. B.) relied on. 


Petition under S. 115 of Act V of 1908, praying the 
High Court to revise the order of the Court of the Subordinate 
Judge of Tuticorin in I. A. No. 558 of 1922 in O. 5. No. 16 
of 1921. 


P. V. Krishnaswamt Atyar for petitioner. 


A. Swaminatha Atyar and K. R. Rangaswami Atyangar 
for respondents. 


The Court delivered the following 


JupGMENT : This is a petition for the revision of the 
order of the Subordinate Judge of Tuticorin setting aside on 
certain conditions the dismissal of the plaintiff’s suit for default 
of appearance. The allegations in the petition to set aside the 
dismissal were that the plaintiff is a Mahomedan woman, 
whose husband had lately died and who therefore could not 
appear in Court; that on the day of hearing, 6th April, 1922, 
the plaintiff's Vakil appeared before the Court and asked for 
an adjournment, apparently because the witnesses had not been 
served and had not turned up, although batta had been paid 
for process, that on the adjournment being refused, the Vakil 
reported no instructions and the suit was then dismissed for 
default of appearance. 


That an order of dismissal for default of appearance 
was the proper order in such circumst&nces has been now 
clearly laid down by a Full Bench of this Court in this very 
case, the question referred to it being whether when a pleader 
has instructions to apply only for an adjournment and when 
the adjournment is refused, it is a case of non-appearafice of 
the party and the dismissal of the suit is for default of appear- 
ance. 


As to the reasons for non-appearance, even on the 
facts in the affidavit, the plaintiff's domestic situation wae nôt» 
preventing her from prosecuting this suit or from taking out 
process to the witnesses for the date of hearing and het son 
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was looking after the case for her. In these circumstances, 


the lower Court was constrained in its order to admit that : 
i e 
The allegations in the affidavit are no doubt not sufficient per se to ex 
cuse the default. But having regard to the fact that plaintiff is a woman and 
the value of the suit is nearly Rs 10,000, I think the dismissal may be set aside 
on terms as a matter of grace. 


And in consequence, as a matter of grace, it set aside 
the dismissal. I am asked by the respondent in this petition to 
hold that what the Subordinate Judge really meant was that 
the plaintiff had shown good cause for not appearing. I am 
quite sure the Subordinate Judge did not mean this and I agree 
with him that the plaintiff did not show good cause for not 
appearing. The setting aside the dismissal was therefore, a 
mere act of grace, or clemency on the part of the learned 
Subordinate Judge. Now O. 9, R. 9, Civil Procedure Code, 
gives no power to a Court to set aside a dismissal of a suit 
for default of appearance as a matter of grace, nor has a 
Court any inherent power to do so. I think the principle laid 
down in Neelaveni v. Narayana Reddi (1) by a Full Bench 
in interpreting O. 9, R. 13, Civil Procedure Code, applies 
equally to O. 9, R. 9, Civil Procedure’ Code. The ruling to 


the contrary cited by the plaintiff, namely, Gopala Rao v. 


Maria Susaya Pillai (2) was quoted in the discussion in the 
Full Bench case and has been referred to and implicitly dis. 
sented from in the judgment of the Officiating 
Chief Justice. It isinot therefore open to a Court to set aside, 
as a matter of grace, a dismissal of a suit for default of ap- 
pearance. I think it would introduce a most undesirable 
element of uncertainty into the trial of cases, if it was to be 
held that a Court may, ,as a matter of grace, go beyond the 
law of procedure, whenever it feels that that law is acting 
harshly. It has often been said that hard cases make bad 
law, and the present ease is no exception. I am bound to hold 
that the Subordinate Judge had no jurisdiction to pass his 
order. 

When an order is passed wholly without jurisdiction, this 
Court is bound to interfere and not allow it to remain in force. 
A party who goes to law is entitled to insist that the law shall 
be followed and that an order not in accordance with the law 
shall not be allowed to be in force. It ig urged in this case, 
by the plaintiff that, as the petitioner did not apply for any 
stay of trial, while his Revision Petition was pending, the trial 

1. (1919) I L R 43 M 94:37 ML J 599 (F B), 
2° (1906) IL R 30 M 274: 17 ML J azs, 
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actually went onand that she has obtained a decree for 
Rs. 4,000, which decree is now pending appeal in this Court 
and I am urged not to interfere in revision, when there has 
been in fact a trial of the case on the merits between the 
parties. I feel the weight of this contention ; but I am of 
opinion that it cannot balance the weight of the other 
principle already cited, namely, that an order passed without 
Jurisdiction cannot be allowed to remain in force. I must 
therefore set aside the order of the lower Court, as passed 
without jurisdiction, and the dismissal of the suit for default 
therefore remains. 


As the petitioner, by not applying for the stay of trial, has 
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unnecessarily occasioned much expenditure to the plaintiff, a 


continuing the trial of the suit, I refuse him his costs. Each 
party will bear his own costs here and below. 


A. V. V. ETEN Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE VENKATASUBBA RAO AND 
MR. JUSTICE SRINIVASA AIYANGAR. 


V. S. Gopalaswami Aiyar ... Appellant* (Plaintif) 


v. 
Kachi Kalyana Rangappa Kalakka Thola 
Udayar and others ... Respondents 


(Defdts. 1, 2, 4, 6 and 7). 

Regtstration det, S. 17, cl. (2), sub-cl. (2)—Mortgage—Endorsement on 
acknowledging payment of mortgage money—Receipt for payment of money 
due under morigage—Registration—Necessity—Hindu Law—Joint family— 
Manager—Mortgage ın favour of family—Waiver of portion of amount due 
under, and grant of discharge on receipt of balance—Binding character of on 
other members—W awer and discharge by senior male member—Ratification by 
other divided member—Ratification by next friend of minor divided member— 
Effect. 

Held, that an endorsement on a deed of mortgag® to the effect that the sum 
of Rs. 6,000 odd had been received in full satisfaction of the amount due under 
the mortgage and that an independent receipt granted to the mortgagor reciting 
the acknowledgment of the sum mentioned above and adding the words “ You 
shall take this as the receipt for the discharge of the hypothecatiop deed ” 
were admissible in evidence to prove the discharge of the mortgage, though 
the endorsement and the receipt were not registered. 

The waiver by the manager of a joint Hindu family of a portion of the 
amount due under a mortgage in favour of the family and a discharge grantec 
by him to the mortgagor on receipt of the balance due under the mortgage 


would be binding on the other members if in so waiving and granting tHe» 


discharge the manager acted prudently and for the benefit of the family. 


icc a ee ee 
“Appeal No. 350 of 1921. roth October, 1924. 


Gopala- 
pwami Alyar 
v. 
Kalyana 
Rangappa. 


Gopala- 
swami Alyar 
p 
Kalyana 
Rangappa. 


Venkata- 
subba Rao, Je 


. 
156 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLVUI. 


Held further that, even in a case in which the members of a family entitled 
to the amount due under a mortgage were divided, the act of the senior male 
member in waiving a portion of the amount due chder the mortgage and in 
granting a discharge to the mortgagor on receipt of the balance would be 
binding on the other member if the said act was subsequently ratified by him, 
and that, for this purpose, the ratification by the next friend of a minor member 
would stand on the same footing as if it were a ratification by the minor him- 
self on his attaining majority. 


Appeal against the decree of the Court of the Subordinate 
Judge of Trichinopoly in O. S. No. 48 of 1918. 


The Advocate-General for plaintiff. 
K. Ramachandran, S. Varadachariar and R. Gopala- 


swami Atyangar for respondents. 
The Court delivered the following 


JUDGMENTS :_Venkatasubba Rao, J.: The plaintif 
has filed this suit to enforce a mortgage, refusing to recognise 
the discharge given to the mortgagors by his paternal uncle, 
the sth defendant. The question to be decided is very 
simple. If the plaintiff and the sth defendant were members 
of a joint undivided Hindu family, the act of the sth defend- 
ant, who was the senior male member, would be binding on 
the plaintiff as the Judge has found that in waiving a portion 
of the amount due and giving a discharge, the sth defendant 
acted prudently and for the benefit of the family and this 
finding has not been attacked before us. If, however, on 
the date the sth defendant entered into the transaction, he 
and the plaintiff were divided, the act of the sth defendant 
would still be binding on the plaintiff as it was subsequently 
ratified by the plaintiff’s next friend in the agreement of com- 
promise which was ultimately made a decree of the Court in 
Suit No. 9 of 1909 and in this connection I must observe that 
it was conceded befoge us that the ratification by the plaintiff’s 
next friend would stand upon the same footing as if it were 
a ratification made by the plaintiff himself on his attaining 
majority. 


On either hypothesis therefore the appeal must fail. A 
point, however, was taken for the first time before us by the 
learned vakil for the appellant that the discharge of the mort- 
gage cannot be proved as the writing evidencing the discharge 
has not been registered. This argument is untenable. Ex. X 
"i$ ary endorsement on the deed of mortgage itself which is to 
the effect that the sum of Rs. 6,480 was received in full satis- 
faction of the amount due under the mortgage. Ex. XVI ts 
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an independent receipt granted to the mortgagor. It recites 
also the acknowledgment of the sum mentioned above and 
there are the following words :__“ You shall take this as the 
receipt for the discharge of the hypothecation deed.” Sub- 
clause (ii) of cl. 2 of S. 17 of the Registration Act runs thus : 

4 Nothing in clauses (4) and (c) of sub-section applies to any endorse- 
ment on a mortgage deed acknowledging the payment of the whole or in part 


of the mortgage money and any other receipt for payment of money due under 
2 mortgage when the receipt does not purport to extinguish the mortgage.” 


This clause contemplates (1) an endorsement on a 
mortgage deed, and (2) any other independent receipt for 
payment of money. In the case of an independent receipt 
it is necessary that it must not purport to extinguish jthe mort- 
gage. But so far as an endorsement on the mortgage deed 
is concerned, no such limitation is placed. 


In the present case 1 do not think Ex. XVI, the receipt 
mentioned above, contains any words purporting to extinguish 
the mortgage and it is not sufficient that the effect of the words 
is to produce that result. But even granting that there are 
such words in the receipt, the defendant can fall back on the 
endorsement and prove by it that the mortgage debt has been 
discharged. It is owever noticeable that in the endorsement 
there are not even words purporting to extinguish the mort- 
gage. The appe ant’s contention therefore is-utterly un- 
founded and must k overruled. Lakshmana Chetty v. Chen- 
churamayya (1) re rred to by the appellant’s learned vakil 
has no bearing!on tk .question to be decided and it is unneces- 
sary to consider it.! ‘The appeal therefore fails and is dis- 
missed with the costs of respondents 1 and 2. 


Srinivasa diyangar, J. -—The only question argued in 
this appeal, indeed the only point on which we required to be 
satisfied in the first instance, was whether the learned Subordi- 
nate Judge was wrong in holding that the plaintiff, the appel- 
lant before us, is precluded from questioning the discharge ot 


the suit mortgage granted by the original 5th defendant in 


the suit. The learned vakil who appeared for the appellant 
has entirely failed to satisfy us that the decision on that matter 
of the learned Subordinate Judge was wrong. The original 
mortgagee was one Sundarappa Aiyar, father of the plaintiff, 


who died leaving the plaintiff, his son, and Venkatrama Aiyar, ji 


his step-brother, as the surviving members of the joint family. 





i. (1917) 34 ML J 79. 
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Both these were minors at his death. Pursuant to an agree- 
ment made by the mother of the sth defendant purporting to 
act for the family, the 5th defendant, 2fter he came of age, 
agreed to receive a sum of Rs. 6,480 in full satisfaction and 
discharge of the amount due from the mortgagors. This 
would seem to have been done by him bona fide in the interests 
of the family. In evidence of this discharge he passed to 
the mortgagors Ex. XVI. When both the plaintif and the 
5th defendant were still minors, there was a partition sought 
to be brought about between them by their respective mothers 
and this arrangement of. partition was embodied in Ex. A. 
Subsequent to Ex. XVI, that is to say, subsequent to the dis- 
charge granted by the sth defendant, O. S. No. 9 of 1909 on 
the file of the Subordinate Judge’s Court at Mayavaram was 
instituted in the name of the plaintiff -by his maternal uncle 
as his next friend. This suit was no doubt based on the foot- 
ing of Ex. A being a partition binding on the parties. But 
the defendant_the sth defendant in this case__denied the 
validity of the partition and set up that the family was still 
joint. One of the items in the suit in respect of which the 
plaintiff’'d half share was demanded was the amount of the 
said mortgage. But the suit was compromised and Ex. Ili 
is the razinama decree passed therein. That decree was on 
the basis that there had been no valid partition between the 
parties, and that the action of, the sth defendant in claiming 
to represent the family and granting a discharge to the mort- 
gagors under Ex. XVI, receiving the sum of Rs. 6,480 was 
binding on the plaintiff, and the razinama decree further pro- 
ceeded to determine the shares of the Parties on that basis. 
This razinama decree has not been set aside but on the other 
hand been not only acquiesced in by the plaintiff after he came 
of age but has been made the basis of other claims made by 
him. In Ex. XVI thé sth defendant acted not only for himself 
but purported to act also for the plaintiff as his guardian. If 
the sth defendant was the manager of the joint family at the 
time of his granting the discharge and if the discharge granted 
by the*sth defendant was bona fide and in the interests of the 
family as found by the learned Subordinate Judge, then it 
follows that the plaintiff could not re-open it or ask for his 


share of the mortgage moneys on the footing that there had 


„keen no valid discharge. Assuming that the sth defendant 


was not the manager of the joint family and had no power 
to grant a discharge in that capacity, then the position is this. l 
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The sth defendant purported to act as the guardian of the 
plaintiff in the transagtion. The transaction jwas therefore 
liable to be avoided by or on behalf of the minor plaintiff. 
But by the said razinama decree in O. S. No. 9 of 1909 the 
plaintiff was decreed to be bound by the discharge granted by 
the 5th defendant. Even on the assumption therefore that 
the discharge originally granted by the sth defendant was 
voidable by or at the instance of the minor plaintiff, by reason 
of the said decree in O. S. No. 9 of 1909 the right to avoid 
the discharge was finally put an end to. The razinama di 
cree was passed with the sanction of the Court granted on be- 
half of the minor plaintiff. We asked the learned vakil who 
appeared for the appellant whether he was going to argue that 
such a decree passed in respect of a minor with the sanction 
of the Court would in law be in a different position to a decree 
passed in respect of an adult, and he properly intimated to us 
that he did not propose to argue for any such position. We 
therefore fail to see how the plaintiff whose right, if any, to 
avoid the discharge has been either found against or put an 
end to by the compromise decree, can be entitled to any relief 
on the footing that there has been no valid discharge binding 
on him. We have therefore come to the conclusion that the 
learned Subordinate Judge was right in his decision on the 
point. 
The learned vakil who appeared for the appellant how- 
ever wished to argue a question of law not raised before the 
lower Court and not even raised in the grounds of appeal here, 
on which he contended he was entitled to succeed on the ques- 
tion whether or not there had been a valid discharge. As the 
question raised was a pure question of law and as the othe: 
side did not strenuously oppose, we allowed him to argue the 
point. His contention was that Ex. XVI thg receipt granted by 
the sth defendant was not receivable in evidence, as it is a 
document required to be compulsorily registered and was not 
sO registered, For this position, reliance was placed on 
cl. (6) in S. 17 which prescribed compulsory registratiqn for 
all non-testamentary instruments which purport or operate to 
limit or extinguish whether in the present or future any right. 
title or interest of the value of Rs. 100 or upwards to or in 
immoveable property. In the same section, Exception 11 to 


cl. (b) provides that any endorsement on a mortgage deed. . 


acknowledging the payment of the whole or in part of the 
mortgage money and any other receipt for the payment of -the 
money due under a mortgage when the receipt does not purport 
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to extinguish the mortgage need not be registered. The 
learned vakil who appeared for the appellant argued that 
Ex. XVI would not fall under the x1th exception: because 
while no doubt the mere endorsement on a mortgage deed ac- 
knowledging the payment of the whole or any, in part, of the 
mortgage money need not be registered, the receipt of a part 
of the amount due in full satisfaction of the whole amount 
due was not contemplated or covered by the exception. But 
Exception 11 also excepts from the operation of cl. (b) ot 
S. 17 ‘any other receipt for the payment of the money due 
under a mortgage when the receipt does not purport to ex- 
tinguish the mortgage.’ There are no words in Ex. XVI 
which purport to extinguish the mortgage. In the body ot 
cl. (b) all instruments which purport or operate to limit or 
extinguish certain rights are included, but in the exception the 
words ‘or operate’ are not repeated. This is significant, 
and the obvious conclusion to be drawn from this deliberate 
difference in the wording is that receipts granted for money 
may extinguish the debt and may therefore operate to extin- 
guish the security ; but if they do not purport in terms to 
extinguish the security they need not be registered. The 
learned vakil who appeared for the appellant drew our at- 
tention to the decision of this Court in the case of Lakshmana 
Chetty v. Chenchuramayya (1) as an authority for the posi- 
tion contended for by him with regard to the admissibility of 
Ex. XVI under the Registration Act. At the outset we may 
observe that that decision has no bearing on the present case. 
That was clearly a case of a contract the performance of 
which was being sought to be enforced. Further it was not 
the case of a payment made or accepted in respect of which 
either an endorsement was made or a receipt was granted and 
therefore obviously the terms of Exception 11 to cl. (b) of 
S. 17 of the Registration Act had no application. If the 
document should be merely an agreement to reduce the amount 
payable under the mortgage, it is conceivable that it might 
fall within the terms of cl. (b) of S. 17 because it may, though 
not purporting to do so, operate to limit or extinguish rights 
in immoveable property. All the decisions referred to by 
the learned Judges as authorities for the position were all 
cases only of agreements which would operate to create or 


. Jimif such interests in immoveable property. None of those 


cases were cases of receipts or discharges for payment of the 
—S>=—- > Oe eee 


1. (1917) 34 M L J 79. 
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mortgage amount accepting a smaller amount in lieu of the 
whole. The iain therefore that Ex. XVI is not ad- 


missible in evidence also fails. 


In view of our finding that the plaintiff-appellant is pre- 
cluded from questioning the discharge it has become unneces- 
sary to consider the other questions raised in the appeal. The 
appeal therefore fails and must be dismissed with the costs 
of 1st and 2nd respondents. 


A. S. y. Appeal dismissed. 





[FULL BENCH.] 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__Mr. CHARLES GORDON SPENCER, Officiating 
Chief Jush +, MR. JUSTICE KUMARASWAMI SASTRI AND Mr. 
Justice K ‘HNAN. 


The Acting \ ‘cretary, Board of Revenue 
(Separate h :venue) _.. Petitioner-Referencer* 


v. 
The Agent, South Indian Railway Company 
Ltd., Trichinopoly T Respondent. 


Stamp Act of 1899, Sch. I-A, Arts, 30, 4 (c)—Lease—License—Distinc- 
tion—Tesi—A greement by S. I. Ry. Co. giving leave to merchants to store goods 
in station yards a lease or a license—Deed—Consiruction. 


The test of whether a document is a lease or not is whether it vests anv 
exclusive interest in immoveable property in the transferee or whether it gives 
him merely a right to enter upon the property and to do something thereon. 
The circumstance that the lessor had no legal right to lease out the property 
does not affect the question. Even a person without a title to land may execute 
what purports to be a lease of that land. The test is not the right of the 
lessor to give the lease, but the interest intended by him to be created by the 
document. 


Held, that certain documents entered into between the South Indian Railway 
Company and certain coal merchants by which the latter were given leave 
to store coal on small plots of land in station yards were not leases requiring 
to be stamped as such under Art. 30 of Sch. I-A of the Stamp Act of 1899, 
but were mere licenses which fell within the description of agreemgnts not 
otherwise provided for under Art. 4 (c) of the same Schedule. 


The circumstances chiefly relied upon for the view that the documents 
were licenses and not leases were (1) that the drawers of the documents were 
evidently anxious to avoid giving leases so as not to contravene the instructions 
of the Government of India that Railway Companies had no permission to 


lease lands in their possession without the concurrence of the Secretary of State? 
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(2) that throughout the documents the persons who were given possesion were 
called “licensees,” and (3) that there was in each of the documents an ex- 
press provision that “nothing herein contained sill be construed to create a 
tenancy in favour of the licensee.” 


Held, that the fact that certain clauses of the agreement in each case im- 
posed conditions which would be ordinarily implied by the grant of a license 
but would be exceptions to the grant of a lease, did not necessarily indicate 
that it was a lease, as the said clauses might have been inserted ex abundante 
cautela. 


Case stated under S. 57, Act II of 1899, by the Acting 
Secretary to the Board of Revenue (Separate Revenue), in his 
Reference No. 59 Mis., dated sth March, 1924, for the deci- 
sion of the High Court regarding stamp duty chargeable on a 
document which is termed an agreement dated 21st April 1922 
between the South Indian Railway Company, Ltd., and the 
Chairman, Municipal Council, Chidambaram, by which the 


Company (S. I. Ry.) let out a piece of land to the Municipal 
Council for storing coal. 


AGREEMENT, DATED 21ST APRIL, 1922. 


An agreement made this 2rst day of April, 1923, between the South 
Indian Railway Company, Limited, hereinafter called “the Administration ” 
of the one part, and the Chairman, Municipal Council, Chidambaram, herein- 
after called “the Licensee” of the other part. 


Whereby it is agreed as follows — 


1, The licensee shall have the use of the Piece of land described in the 
schedule hereto for the Purpose of receiving and storing thereon coal imported 
by Railway (inwards) subject to such rules, regulations and by-laws as may 
from time to time be made by or on behalf of the Administration, or on behalf 


of any local authority, in relation to the transport, discharge and storage of 
and subject to the conditions hereinafter contained. 


2. The licensee shall not construct or put up any building, erection or 
convenience on the said land. 


è 
3- The licensee shall not use the said land for transporting, discharging 
or storing any other goods than his own. 


4. The licensee ahali allow the General Traffic Manager for the time 
being of the Administration (hereinafter referred to as the Manager) or 
any one authorised by him in this behalf free access at all times to the said 
land. 


5. The licensee shall pay a deposit of Ra ro per plot of 100 ft. by 25 ft. 
as a guarantee for the due and faithful performance of this license and the 
said deposit shall be returned to the licensee on the termination of this license, 


. dess any amount that may be found due to the Administration. 


6. The licensee shall from the rst day of March, 1922, pay to the Adminis- 
tration a rent of Ra” 7-8-0 per month or part of a month per plot of roo ft. 
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-by 25 ft. which shall be paid in advance on or before the rst day of the month 
for which the same shall become due. 


shall, without notice from the Administration, forfeit 


7. The licensee 
n his making default in 


the entire deposit money referred to in cl. 5 hereof o 
complying with the terms in cl. 6 hereof, and his license shall be deemed can- 
celled and revoked as and from the rsth day of the month for which the rent 


became due and was not duly paid by him. 


8. The licensee shall not remove from the said plot of land and of his 
goods stored thereon until all his dues to the Administration have been duly 
paid, and the said goods shall be liable to wharfage from the date of the can- 
cellation of the license referred to in cl. 7 hereof, such wharfage being calculated 
as per scale laid down in the Goods Tariff published by the Administration 
from time to time. 


g. The Administration shall, of their mere motion and without an order 
from a Court of Law, after the expiry of fifteen days’ written notice to the 
licensee, have the right to sell by auction the goods of ‘the licensee stored op 
the said plot or piece of land for the purpose of recovering all charges due 
to the Administration by the said licensee, the surplus of the sale proceeds, if 
any, being rendered to the licensee. 


10. The licensee shall not transfer or sub-let the privileges mentioned in 
cl. 1 hereof without the consent in writing of the said Manager. 


1x. The said privileges in cl. 1 hereof are granted on the express under- 
standing that either party may be at liberty to determine and put an end to 
this license by giving to the other of them at any time 15 days’ notice in 
writing, and such privileges may be so determined by the Administration with- 
out any claim for compensation whatever on the part of the licensee, and on 
the expiration of such notice, the licensee shall discontinue to use and shall yield 
up to the Administration the said plot or piece of land. 


12. Nothing herein contained shall be construed to create a tenancy in 
favour of the licenses of the said land and the Administration may of their 
mere motion upon the determination of this license re-enter upon and re-take 
and absolutely retain possession of the said land, 


13. The licensee shall at all times keep the Administration indemnified 
against, and shall re-imburse to the Administration all claims, demands, suits, 
losses, damages, costs, charges and expenses whatsoevgr which the Administra- 
tion may sustain or incur by reason or in fonsequence of any injury to any 
person or to any property resulting directly or indirectly from the combustion 
o1 otherwise of the coal kept or placed by the licensee upon the said land or 
by the reason or in consequence of the non-observance or non-compliance on 
the part of the licensee with any rule, regulation or by-law referred to in 
cl. 1 hereof. 

14. The licensee shall pay all the costs of the stamping and execution of 
this license. 


As witness the signature of the parties hereto the day and year first 
above written. e °. 


(Sd.) B. C. ScoTT, 
° Agent, S. I. Ry. 


E, B. 
The Acting, 
Secretary., 
Bd. of Rev. 


Tv. 
The Agent, 
S. 1. Ry. 
Co., Ltd 


F. B. 
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Bd of Rev. 


v. 
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Co,, Ltd. 
Spencer, 
Offg. C J. 
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The Government Pleader on behalf of the petitioner-re- 
ferencer. " 

S. S$. Ramachandra Aiyar for respondent. 

The Court delivered the following 

JUDGMENTS :__The Officiating Chief Justice : This is 
a reference made to us by the Board of Revenue under S. 57 
of the Stamp Act, and the question we are called upon to 
decide is whether certain documents entered into between the 
South Indian Railway Company and certain coal merchants, 
by which the latter are given leave to stack coal on small plots 
of land measuring 100 feet by 25 feet in station yards, arc 
required to be stamped as leases under Art. 30 of Sch. I-A, 
or whether they are mere licenses which fall within the des- 
cription of agreements not otherwise provided for unde! 


Art. 4 (c). i 


Ordinarily a lease is a grant of property for a time by 
one who has a greater interest in the property, the considera- 
tion being usually the payment of rent. A license, on the 
other hand, is a permission to do some act which, without 
such permission, it would be unlawful to do. Ali 
the cases to which we have been referred make the distinction 
between a lease and a license to depend upon whether sole and 
exclusive occupation is given. 


Now, the document in its terms contains a number oft res- 
trictions which might be consistent with the grant of a lease 
but which collectively indicate in my opinion that what was 
granted ‘was a license. The drawer of the document was 
evidently anxious to avoid giving a lease so as not to contra- 
vene the instructions of the Government of India that Railway 
Companies have no permission to lease lands in their posses: 
sion without the c§ncurrence of the Secretary of State. 
Throughout the document the person who is given possession 
is called a “ licensee,” and in clause 12 there is an expréss pro- 
vision that “nothing herein contained shall be construed to 
create*a tenancy in favour of the licensee.’ The fact that 
certain clauses of the agreement impose conditions which 
would be ordinarily implied by the grant of a license but would 
be exceptions to the grant of a lease, does not necessari- 
ly indicate that it is a lease. These clauses were probably 
Mserted ex abundante cautela ; for instance, under clause 4 
“ The licensee shall allow the General Trafic Manager... 
gr any one authorised by him in this behalf free access at all 
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times to the said land.” Clause 1 makes the use of the lana BB. 


subject to any regulations or by-laws as may from time to time The Acting 


be passed. Under clause 2 the licensee is prohibited from Sen 
erecting any building on the land. Under clause 3 he cannot v. 
The Agent, 


allow the land to be used for any other goods but his own. ‘5 7. ky. 
Under clause 6 there is an agreement to pay rent, but that Co, Li 
of itself will not make the document a lease. It is simply a Spencer 
misuse of the term to call it “rent” instead of “fees” if it O#8 C. J. 
:'s nota lease. Cl. 10 further provides for the “ privileges, ” 
as they are termed, not being transferred or sub-let without the 
consent of the General Traffic Manager. Cl. 11 provides 
for the license being revocable on 15 days’ notice on either 
side. Finally, the document is one signed by both parties 
to the agreement and is not a unilateral deed. All these 
terms which I have quoted indicate that the merchants were 
not given the sole and exclusive occupation of the plots of 
ground upon which they were to deposit the coal. 
That being so, the intention of the parties as gathered 
from the document is against its being construed as a demise 
of an interest in property. The ground put forward by the 
Agent of the Railway for holding that the document is a 
license rather than a lease, namely, that in every lease the 
lessor should have a legal right to lease out the land, does 
not affect my judgment. Even a person without a title to 
land may execute wn.* "nrports to be a lease of that land. 
The test is not the right v. the lessor to give the lease, but 
the interest intended by him to be created by the document. 
The fact however that the Railway Company is prohibited by 
orders of the Government of India from executing leases of 
lands in their possession is important for understanding the 
intention of the framer of the document as showing that the 
Company would be naturally averse to giving away any rights 
thát ought to be reserved. . A numberof cases have been 
quoted before us, but the two which to my mind appear to 
have most bearing on the question are Frank Warr and Co., 
Lid. v. London County Council (1), where the use of refresh- 
ment rooms was given by the lessees of a Theatre, and*’Sweet- 
meat Automatic Delivery Co. v. Commissioners of Inland 
Revenue (2), where automatic machines were placed on the 
platform of Railway Stations. In both these cases the per- 
mission given was held to fall short of a lease for the reason 
that no interest in land was given by the agreements. ° 


1. (1904) 1 K B 713. 2. (1893) 1 Q B 484. « 
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Coming now to decisions of this Court, both in 
Seeni Chettiar v. Santhanathan Chettiar (3) and in Mammi- 
kuiti v. Puzhakkal Edom(4)the test of whether a document 
was a lease or not was held to be whether it vested any ex- 
clusive interest in immoveable property in the transferee or 
whether it gave him merely a right to enter on the property 
and to do something thereon. 


For these reasons I think we must hold that the specimen 
document in the reference sent to us is not a lease but is an 
agreement not otherwise provided for. 


Kumaraswami Sastri, J. : | agree with my Lord. The 
question is whether the document which is before us is a lease 
or only a license. The document purports to be an agreement 
between the South Indian Railway Company and persons who 
got consignments of coal. The object of the document was 
to provide facilities, for the unloading of coal and for its re- 
moval from the Railway Station. Ordinarily the coal would 
have to be removed as soon as it arrived or within the time al- 
lowed by the Railway ; otherwise demurrage would be charged. 
The object of the agreement was to allow the coal to remain 
stacked in the Railway premises and to be removed at the 
convenience of the consignees. A “lease” is defined in 
S. 105 of the Transfer of Property Act, and a “license” is 
defined by S. 52 of the Easements Act. In both cases certain 
rights -are conferred on the lessee or the licensee. In the 
case of a license something may be paid as consideration for 
allowing a person to do an act on another man’s land. Both 
have several elements in common, but it seems to me that the 
difference between a lease and a license is that, in the case of a 
license there is no interest in immoveable property transferred 
to the licensee ; while in the case of a lease there is a transfer 
or carving out of the interest in favour of the person in whose 
favour the lease is granted. One chief consideration is whe- 
ther there is any right of exclusive possession given. When 
a document is clear and unambiguous we cannot go outside its 
terms for the purpose of determining the stamp duty but where 
it is otherwise I think the question is whether, having regard to 
the purpose of the agreement and the terms in which it is ex- 
pressed, the document can be said to confer any interest in the 
land on the licensees. | Numerous cases have been cited on 


‘bothe sides, but I think the case which is most in point is the 








3. (1896) IL R20 M58:6 ML J 281 (FB). 4- (1906) ILR 29M 353. 
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case reported in Frank Warr and Co., Ltd. v. London County 
Council (1). As gbserved by Romer, L. J. in that case, 
where a document does not amount to a demise or to a parting. 
in respect of any portion of the premises, with the possession 
which the owner has when he executes the document, it would 
only amount to a license and not a lease. Having regard to 
the purpose of the document, I think that the purpose was 
simply to allow the consignees to store coal upon a portion of 
the land in the Railway compound ; and it could not have 
been the intention of the Railway Company to part with any 
interest in the property in favour of the lessee. It is important 
to note in this connection that, having regard to the orders of 
the Government of India, the Railway Company had no right 
to execute any lease of this property and it was with a view 
to protect themselves that they have inserted clause 12 in the 
agreement that it was not to be a lease of the property. It 
is no doubt true, as observed by the Privy Council in Glenwood 
Lumber Company v. Phillips (5) that, if the effect of the do- 
cument is to give the holder an exclusive right of occupation of 
the land, it will be a demise of the land and that it is not a 
mere question of words but of substance. The mere calling 
a document a license would not affect the question ; but in ar- 
riving at a conclusion where the terms are not clear one has to 
see what the circumstances are to judge the intention of 
the parties. Now, the Railway Company had no power to 
grant a lease, and it is hardly likely that they would, with the 
knowledge that they had no power, try to execute a lease or 
do something which would be ultra vires so far as they are con- 
cerned. We start, therefore, with the fact that the Railway 
Company had no power to grant a lease. I may add here that, 
if they executed a document the terms of which amount to a 
lease, want of power would not of itself decide the question. 
But in considering whether the document is a lease or a license, 
l think it is relevant to consider what the rights of the parties 
were and what the object of the agreement was. On both 
these points I think the considerations weigh in favoureof the 
view taken by the Railway Company that they only intended to 
grant a license and never intended to part with possession of 
the piece of land in the Railway compound. My Lord has 
referred to the various terms of the document. I agree with 
him in thinking that some of those clauses were put in bys way 
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of abundant caution, and that the Railway Company did not 
intend to give up possession or part with possession of the pro- 
perty. I think clause 1 is a very important clause. It ex- 
pressly reserved to the Railway Company a great measure of 
control as regards the transport, discharge and storage of the 
coal. It may be that the mere fact that they are restrictive 
covenants would not by itself make a lease a license if the other 
terms are clear, but in considering what the intention of the 
parties was, it is relevant to see what contro] the one party has 
over the property on which another party is allowed to do cer- 
tain things. Here J think the Railway Company reserved to 
itself a very large measure of control; and, reading the docu- 
ment as a whole, I think it is merely a license given to the 
grantees to keep the coal on the Railway premises for some 
time and to pay for the privilege which they have got. 

I would answer the question by saying that the document 
is not a lease but would come under Art. 4 (c) as an agreement 
not otherwise provided for. 


Krishnan, J. :__In this case we have been called upon to 
express onr opinion as to what the proper stamps are on three 
docuriuents which have been referred to us by the Revenue 
Board. They are all more or less similar in terms ; one or 
them alone has been printed and placed before us ; it is the 
document executed by the South Indian Railway Company to 
the Chairman, Municipal Council, Chidambaram. 

It is contended by the Railway Company that the docu- 
ment in question amounts only to a license and falls under 
Sch. I-A, Art. 4 (c) and need be stamped only as an “ agree- 
ment not otherwise provided for” under the Act. On the 
other hand, it is contended for the Revenue Board by the 
learned Government Pleader that the document amounts to a 
lease and should be Stamped as such under Art. 30 of the same 
schedule. The question we have to decide is which view is 
correct. 


he document is certainly drawn up in terms as a license. 
It throughout speaks of the grantee under it as a “ licensee.” 
But | agree that the question is not a question merely of words 
but of substance and that parties cannot by the mere use of a 
term of art alter the truth as pointed out by Hamilton, J., in 
Young and Co. v. Liverpool Assessment Committee (6). We 
have, therefore, to look at the substance of the arrangement 
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between the parties and decide under what article the document 
really falls. I do not think that we should go outside the 
language of the document in deciding what the proper stamp 
is Or pay any attention to the circumstances under which it was 
executed or to the authority of the grantor. We are not con- 
cerned with the title of the grantor, but we should decide the 
case with reference solely to the language of the document. 
That is my view. But taking that view I am glad to find myselt 
in agreement with the learned Chief Justice and my learned 
brother in thinking that this document really amounts only to 
a license and does not go far enough to be held to be a Jease. 
There is an express clause in para. 12 of the document which 
says, “ Nothing herein contained shal] be construed to create a 
tenancy in favour of the licensee of the said land.” Is there 
anything in the document which would lead us to throw over- 
board that statement and hold that the document is still, by 
its character and by the terms agreed to between the partics 
under it, a lease ? What it purports to give to the grantec, 
as I read it, is a right to stack coal on a plot of land in the sta- 
tion yard to be pointed out by the Railway Company; for 
though it refers to a schedule as describing the piece of land 
dealt with, no schedule is produced. It gives the right to the 
grantee to use the piece of land for the purpose of storing or 
stacking coal which he gets for his own use. His right to do 
that is itself subject to the rules, by-laws and regulations that 
the Railway Company may make from time to time as regards 
transport, discharge and storage of the coal see para. I. 
There is no particular plot of land whose possession can be 
insisted upon by the grantee, so far as I can gather from the 
document, for he is entitled to get such plot of land as the Rail. 
way Company may point out for the storage of coal, and for 
that it is provided that he is to pay a Ctrtain consideration, 
namely, at the rate of Rs. 7-8-0 a month for a plot which is 100 
feet by 25 feet in extent. He has also to pay a deposit of 
Rs. 10 for such a plot as a guarantee that he would perform 
his part of the contract properly. He may take one such plot 
or more than one, the rate being as stated above. Either party 
is given power to cancel the arrangement by 15 days’ notice. 
This is clearly merely a license, no interest being given in the 
land itself except to the right of a limited user of it. 


The learned Government Pleader has referred to certain 
terms of the document as supporting him in Kis argument that 
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it is a lease. The first point he urged was that in clause 4 
there was a special provision put in which said that “the licen- 
see should allow the General Traffic Manager for the time be- 
ing or any one authorised by him in this behalf free access at 
all times to the said land.” He argues that, if the grantec 
was a mere licensee, there is no necessity for such a provision at 
all because it is always open to a licensor to have access, pos- 
session being with him and not transferred to the licensee un- 
der the law. This may be so, but, as observed by the learned 
Chief Justice, this provision might have been put in merely by 
way of abundant caution so that no dispute might arise in the 
future when the Railway authorities require the land. 


The next point referred to by the learned Government 
Pleader was the use of the word “rent” in clause 6. No 
doubt, that is not a happy word to have been used if the tran- 
saction was a license; the proper word would have been “ fee.” 
But I do not think that we can draw any inference from the 
careless use of the word “ rent ;” for if it was used to connote 
a lease as argued by the learned Government Pleader, cl. 12 
of the document which expressly says, “ Nothing herein con 
tained shall be construed to create a tenancy in favour of the 
licensee” contradicts it. 


The next point taken by the learned Government Pleader 
was with reference to the wording in cl. 10 of the document. 
It says, “ The licensee shall not transfer or sub-let the privi- 
leges mentioned in clause 1 without the consent in writing of 
the said Manager.” Here again, no doubt, it is an unnecessary 
provision altogether if the arrangement is to be treated as a 
license, for a licensee has no power under the law of transfer- 
ring his privileges unless it is given to him by contract. Here 
again one may well accept the explanation given by the Rail- 
way Company that it was put in to avoid all disputes in the 
future. 


The strongest point in the learned Government Pleader’s 
favoyr is what is stated in clause 12 which says that “ upon the 
determination of the license the Administration may of their 
mere motion re-enter upon and re-take and absolutely retain 
possesston of the said land.” This would seem to indicate 
that possession had been given ; but, as a matter of fact, no 
elegal possession was intended to be given at all. The only 
right that the transferee was intended to have was the right 
to go upon this Fand to stack coal and nothing more. In fact, 
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it seems to me that there is nothing in the document to prevent 
the Railway Company from changing, from time to time, the 
plot which the grantee was to have if the Railway Company 
desired it. When that is so, it seems to me that this case is 
very near the case of Sweetmeat Automatic Delivery Co. v. 
Commissioners of Inland Revenue (2). There is really no 
lease of any particular plot of land at all but only a 
license or permission granted to the grantee to store coal on a 
plot pointed out by the Railway Company. ‘I have no doubt 
whatever that this is a case of a mere license and not of a lease. 
In this connection the case in Frank Warr and Co., Lid. v. 
London County Council (1) may also be consulted. There 
it was held by their Lordships that the use of certain rooms 
for the purpose of storing wine, etc., by the persons to whom 
the exclusive right of selling refreshments in a theatre was 
given did not give them a lease at all but only a license, as the 
right to sell refreshments itself was a license. The principles 
enunciated there might well be applied here. There are two 
cases in our High Court in Seeni Chettiar v. Santhanathan 
Chettiar (3) and Mammtkutti v. Puzhakkal Edom (4) where 
the points of difference between a lease and a license had to 
be considered. In both t’ se cases it was held that the right 
to cut and enjoy timber Cc a certain land did not amount to 
a lease but was only a lics use. 

Since the transaction ir this case did not amount, in my view, 
to a lease, the only Article under which the document before 
us can fall is Art. 4 (c) of Sch. I-A. It is: true that there 
is no definition of the word “ lease” in the Stamp Act as it 
contends itself with saying in S. 2, cl. (16), what a lease in- 
cludes. It includes among other things, (b) a kabuliyat or 
other undertaking in writing, not being a counterpart of a 
lease, to cultivate, occupy, or pay or delive? rent for immove- 
able property ; but there is no definition of the word “lease.” 
The present document cannot be brought under cl. (b) either 
as we cannot say that it is an “ undertaking in writing to 
occupy, or pay or deliver rent for immoveable property.” 
Although the document uses the word “rent, ” it is not used 
in the same sense as it is used in the statute. In the statute 
it is clearly used as meaning rent as defined in the Transfer 


of Property Act, i. e., as something which a tenant is bo nd, 
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to pay to a landlord. The definition of “ lease given in 
the Transfer of Property Act is, I thinks the proper definition 
to take in this case. The word “ license” is defined in the 
Easements Act and we are entitled to use that definition as 
the proper definition of the term for the Stamp Act. 


In these circumstances, I agree with my Lord the Chier 
Justice and my learned brother in thinking that this document 
cannot be brought under the term “ lease ” and that we should 
answer the reference accordingly. i 


A. S. V. Reference answered. 


PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at Fort 
William in Bengal.) 


PRESENT : LORD SUMNER, SIR JOHN EDGE AND SIR 
LAWRENCE JENKINS. 


Wiliam Graham ... Appellant* 
T. 
Krishna Chandra Dey ... Respondent. 


Specific Relief Act, Ss. 15, 16—Scope and applicability—Centract for sale 
of two plots dealt with together and priced at one lump sum—Contract incapa- 
ble of performance with regard to one of plots—E ffect—Purchaser's rights— 
Specific performance of contract if can be decreed in such case. 


A contract for the sale of two plots of land for one specified sum required 
the vendor to make out a marketable title, and, in case of failure to do šo, 
bound him to refund the deposit on demand. It also stipulated that, in case 
of any deficiency in the area or quantity of land, no compensation should be 
payable by the vendor on actual measurement. There was no general condi- 
tion either providing for compensation or excluding it. The price fixed was 
a price for both plots together, and, in describing the steps to be taken as to 
making title, granting fh assurance and receiving rents and profits, both plots 
were dealt with together as a whole, and there waa nothing by which to 
separate them or to place one on a footing independent of the other. In fact, 
i£ it were not for the statement of their areas and of their boundaries and 
locality, no separate and independent footing could be suggested or alleged to 
distinguish either from the other. 


In a suit brought by the purchaser to enforce’ the contract under the 
Specific Relief Akt, the vendor proved to be unable to make a title to the 
second plot. The Trial Judge offered the plaintiff a decree for the conveyance 
of the other plot on the terms of S. 15 of the said Act, and, as‘the plaintiff 


e refysed that offer, the suit was diamissed with costs. On the issue of damages 


for breach of the contract no evidence of material damage was given. 


re o 


"P C Appeal No. 156 of 1923. 21st November, 1924. 
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On appeal, the High Court, considering that the case fell within the terms 
of S. 16 of the Act, allowed the appeal, but having before them no evidence 
of the value or character bf the plots beyond the particulars given in the con- 
tract, remitted the case to the Trial Judge in order that he might take evidence 
and assess the abatement of price to be allowed in respect of the failure to 
make title to one of the plots. 


Held, reversing the High Court and affirming the Trial Judge, that to 
call the parties to give further evidence on remand was to try to make them 
agree on a new price, subject to settlement by the Trial Judge, if they differed. 

Privy Council—A ppeal—Costs of, and in Courts below—Ditsallowance of, 
to successful party. 

In view of the fact that the defence was singularly devoid of merit and 
of the defendants conduct throughout, their Lordships directed that there ought 


to be no costs of the appeal to them on either side or of the proceedings in 
the Courts below. 


Specific Reltef Act, Ss. 14 to 17—Exhaustive of cases in which specific 
performance can be decreed—English Law—Resort to—Permissibility. 


Ss 14 to 17 inclusive of the Specific Relief Act, 1877, are both positive and 
negative in their form. Taken together they constitute a complete Code, within 
the terms of which relief by way of specific performance must be brought, if 
it is to be granted at all. Although assistance may be derived from a con- 
sideration of cases upon this branch of English jurisprudence, the language 
of the sections must ultimately prevail. 


Specific Reltef Act, S. 16—d pplicability—Conditions. 


To make S. 16 of the Specific Relief Act applicable it has to be shown 
that there was a part of the contract, to wit, that relating 
to plot B, which, (a) “taken by itself could and ought to be specifically per- 
formed,” and (b) “stood on a separate and independent footing” from the 
other part of the contract, which admittedly could not be performed. Before 
a Court can exervise the power given by the section it must have before it 
some material tending to establish these propositions, and cannot apply the 
section on a mere surmise that, if opportunity were given for further enquiry, 
such material might be forthcoming and possibly might be found to be suff- 
cient ; and the words of the section, wide as they are, do not authorise the 
Court to take action otherwise than judicially, and in particular do not permit 
it to make for the parties or to enforce upon them a contract, which in substance 
they have not already made for themselves. r 


Appeal from a decree of the High Court (26th March, 
1923) which set aside an original decree of the Subordinate 
Judge, Alipore (27th November, 1920), dismissing fhe suit. 


An agreement made the 15th September, 1919 between 
William Croyton Graham (appellant) as the vendor and 
Krishna Chandra Dey (respondent) as the purchaser pro- 
vided as follows :— 


ié 


(1) The vendor agrees to sell and the purchaser agrees to purchase 

the hereditaments and premises described in the schedule hereto with their appur- 
. t r ry . . . . 

nances and the inheritance thereof in fee simple in possession free fron’ encum- 
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brances at the price of Rs. 1,53,000, to be paid as follows, that is to say, the sum 
of Rs 501 as deposit and by way of earnest immediately after the signing of 
this agreement and the residue thereof on the comption of the purchase. 


(2) The purchase shall be completed within 14 days from the date 
of delivery of title-deeds to the purchaser or his Solicitor as hereinafter men- 
tioned at the office of Messrs. Leslie and Hinds, the vendor's Solicitors, and 
the purchaser shall then have possession of the said premises, all outgoings up 
to that time being cleared by the vendor. The rents and profits will be received 
by the vendor up to the date of completion of the purchase from which time 
the rents and profits shall belong to the purchaser and ‘the outgoings shall be 
discharged by him and for the purpose of this agreement the rents, profits and 
outgoings shall, if necessary, be apportioned. 


(3) The vendor shall, within two days from the date hereof, deliver to 
the purchaser’s Solicitor all title-deeds relating to the said hereditaments and 
premises for approval on behalf of the purchaser. 


(4) All objections and requisitions in respect of the title or anything ap- 
pearing, therein or in this agreement shall be stated in writing and sent to the 
vendor or his Solicitor within five days from the delivery of the title-deeds. Ii 
any requisition is made as aforesaid, its reply shall be sent by the vendor or his 
Solicitors within five days from the date of receipt of such requisition. 


(5) The vendor shall be bound to make out a marketable title to the 
said hereditaments and premises, and in case of failure so to do, the vendor 
shall on demand refund to the purchaser the said deposit without interest. 


(6) On the vendor making out such ttle as aforesaid the vendor shall 
upon receipt of the balance of the purchase-money at the time and in manner 
‘aforesaid make and execute to the purchaser or such person as he may direct, 
a proper assurance of the said;hereditaments and premises, such assurance tu 
be prepared by and at the expense of the purchaser and the vendor shall cause 
all necessary parties to join therein. 


(7) If the purchaser fails to complete the purchase within the tine 
hereinbefore mentioned, the vendor shall have full power to cancel this agree- 
ment by giving notice thereof in writing to the purchaser or his Solicitor, and 
the said deposit money shall in that case be absolutely forfeited to the vendor, 
avhose other rights, including his right to sue the purchaser for specific perform- 
ance of this contract, shall, notwithstanding anything hereinbefore contained, 
1emain absolutely unaffected. 


(8) If the vendor fails to complete the sale, he shall pay to the pur- 
chaser all losses, damages, costs, and expenses that the purchaser may incur or 
be put to by reason of such failure and the purchaser's other rights, including 
his right fo sue the vendor for specific performance of this contract, shall, not- 
withstanding anything hereinbefore contained, remain absolutely unaffected. 


(9) The land is believed to measure about 24 1|2 bighas, and in case 
of any deficiency in the area or quantity, no compensation shall be payable by 
the vendor on actual measurement.” 


(Here followed the schedule describing plots A and B 
to be sold). . 
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Upon delivery of a cheque by the purchaser for Rs. 501, 
deposit and earnest money and receipt of the title-deeds, the 
following, among other requisitions on title and answers there- 
to were exchanged between the respective solicitors :__ 


(9) It appears from the kowala, 
dated (2th July, 1904, that Mrs. Kate 
Graham is the owner of property com- 
prised in parts of the Schedule to the 
agreement for sale. How then does 
the vendor propose to sell the said 
property ? 

(15) Who is the beneficial owner 
of the property ? 

‘* (16) Is the vendor alone competent 


Mrs. Graham wili concur in the sale 


Mr. Graham and his wife. 


Yes, with the concurrence of 


to convey an absolute title to the pro- Mrs. Graham. 


perty free froin encumbrances ? 


The purchaser's solicitor did not consider these answers 
as. satisfactorily establishing a good title to Lot B (one of 


the lots 


described in the Schedule to the agreement), 


and 


therefore did not submit a draft conveyance for approval or 
complete on the date fixed therefor, 30th September, 1919, 
and the vendor’s solicitors thereupon gave notice cancelling 


the agreement and forfeiting the deposit. 


Eventually, on 


the roth November, 1919, the purchaser filed his plaint in 
the Court of the Subordinate Judge of Alipore, claiming spect- 
fic performance of the said agreement, and, in the alternative, 
refund of the earnest money with interest, and damages for 


breach of the agreement. 


On the 27th November, 


1920, 


the Subordinate Judge (K. P. Sen, Esq.) delivered judgment 
in favour of the vendor mainly on the ground that, as part 
of the property agreed to be sold belonged to the vendor's 
wife, the purchaser was not, under the Specific Relief Act (I of 
1877) entitled to specific performances of part of the con- 


tract ; 


and he directed that the cheque for Rs. çor, which 


had not been cashed, should be returned to the purchaser, 


which was done. 


The purchaser then appealed to the High 


Court of Judicature at Fort William (Ghose and Panton, JJ.), 
but stood over for the purchaser to inspect anew the title-deeds 
relating to plot B belonging to Mrs. Graham, and consider 
whether he would accept a decree for specific performance of 
such part of the contract as the vendor was able to perform 


upon the terms of S. 15 of the said Act. 


The purchaser 


declining to take such a decree, the appeal was then argued 
on the 2nd February, 1923, and, on the 20th March, 1923, 
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judgment was delivered allowing the appeal with costs (re- 
ported in I. L. R. 50 Cal. 700), and semitting the case tu 
the Subordinate Judge to take evidence and assess, in abate- 
ment of the price, the damage suffered by the purchaser 
through the vendor's failure to make a good title to Plot B. 


The vendor appealed to His Majesty in Council. 
A. M. Dunne, K. C. and Bryan Farrer for appellant. 


The respondent was not represented. 
21st November, 1924. The Judgment of the Board 
was delivered by 


Lord SUMNER : This was a purchaser’s suit to enforce 
under the Specific Relief Act, 1877, a contract for the sale of 
two plots of land for one sum of Rs. 1,53,000 in the Tolly- 
gunj District of Calcutta. The contract required the vendor 
to make out a marketable title and, in case of failure to do 
so, bound him to refund the deposit on demand. It also 
stipulated that, in case of any deficiency in the area or quantity 
of land, no compensation should be payable by the vendor on 
actual measurement. There was no general condition either 
providing for compensation or excluding it. The vendor 
proved to be unable to make a title to the second plot and the 
Trial Judge, having offered the plaintiff a decree for the con- 
veyance of the other plot on the terms of S. 15, which offer 
was refused, dismissed the suit without costs. On the issue of 
damages for breach of the contract no evidence of material 
damage was given. 

On appeal the High Court, considering that the case fell 
within the terms of S. 16, allowed the appeal but, having be- 
fore them no evidence of the value or character of the plots be- 
yond the particulars given in the contract, remitted the case 


‘to the Trial Judge, an order that he might take evidence and 


assess the abatement of price to be allowed in respect of the 
failure to make title to one of the plots. 

Ss. 14 to 17 inclusive of the Specific Relief Act, 1877, are 
both positive and negative in their form. Taken together 
they constitute a complete code, within the terms of which re- 
lief of the character in question must be brought, if it is to be 
granted at all. Although assistance may be derived from a 
consideration of cases upon this branch of English jurispru. 
denee, the language of the sections must ultimately prevail. 

S. 17 prescribes that there shall be no grant of specific 
performance except in cases coming within one or other of the 
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three previous sections. It was not proved that the part of 
the contract which was left unperformed bore only a small 
proportion in value to the whole within 5. 14, and the purchas: 
er had declined to accept relief on the terms of S. 15. Accord- 
ingly, S. 16 (which appears to be nove] in the width of the 
power which it confers) aftorded the only ground on which the 
Court could help him. To make this section applicable it 
had to be shown that there was a part of the contract, to wit, 
that relating to plot B, which (a) “ taken by itself could and 
ought to be specifically performed,” and (b) “ stood on a se- 
parate and independent footing ” from the other part of the 
contract, which admittedly could not be performed. 

Their Lordships think (1) that before a Court can exer- 
cise the power given by S. 16 it must have before it some ma- 
terial tending to establish these propositions, and cannot apply 
the section on a mere surmise that, if opportunity were given 
for further enquiry, such material might be forthcoming and 
possibly might be found to be sufficient ; and (2) that the 
words of the section, wide as they are, do not authorise the 
Court to take action otherwise than judicially, and in particular 
do not permit it to make for the parties or to enforce upon 
them a contract, which in substance they have not already made 
for themselves. 

When the whole contract is enforced in one way or an- 
other, as to the greater part by the remedy of specific perform- 
ance and as to a small residue by compensation it is not neces- 
sarily making a new contract to select from among the reme- 
dies, which the Court can grant, one for the major and another 
for the minor part of the contract. For this jurisdiction 3. 14 
specifically provides and S. 17 forbids any extension beyond it. 
Hence S. 16, both because it must be something not covered 
by S. 14 and because no Court can act unjudicially without 
either statutory warrant or consensual authority, must be limit- 
ed and the expression “ stands on a separate and independent 
footing” points to a limitation, which would exclude any new 
bargain, that cannot be said to be contained in the old ene. 

In the present case the contract states that the plots are 
in the same district, are of about the same area, are both equip- 
ped with tanks but otherwise are without specific description, 
‘and are both so delimited that they can be said to be bounded 
by such and such roads or properties on the north, south, east 
and west. The price, however, is a price for both together 
and, in describing the steps to be taken as to making title. 
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granting an assurance, and receiving rents and profits, both 
plots are dealt with together as a wholę, and there is nothing 
by which to separate them or to place one on a footing inde- 
pendent of the other. In fact, if it were not for the state- 
ment of their areas, which are cautiously stated not to be 
guaranteed, and of their boundaries and locality, no separate 
and independent footing could be suggested or alleged to dis- 
tinguish either from the other. It may be that in the estima- 
tion of the parties at the time of the agreement one was more 
valuable than the other, bigha for bigha, or one was made 
more valuable than it would otherwise have been by the simul- 
taneous acquisition of the other, apart from their respective 
areas. Nothing is stated about the quality or amenities of 
the land. It may be that, because both were sold together, 
the total price was less than the aggregate prices would have 
been, if both had been sold apart. To call the parties to 
give further evidence now is to try to make them agree on a 
new price, subject to settlement by the Trial Judge, if they 
differ ; it is, in fact, to impose on them an arbitration, to which 
they have not submitted. To resort to expert evidence is to 
inquire what they ought to have agreed upon, though the fact 
is that, left to themselves, they did not choose to do so. To 
remand the case to the Tria] Judge is to delegate to him a dis- 
cretionary decision, which rested with the High Court itself in 
the view which it took of the appeal. Their Lordships are, 
therefore, of opinion that the judgment of the High Court 
cannot stand and that the judgment dismissing the suit should 
be restored. 


The Trial Judge gave the successful defendant no costs. 
The defence was singularly devoid of merit. The vendor, a 
barrister-at-law, owged only one of the two plots, which he 
agreed to sell, the other, as he must have known, belonging to 
his wife, and the assurance, which he subsequently gave upon 
a requisition on title, that his wife would concur, was somehow 
falsified. He then set up an affirmative defence, that time 
was of the essence of the contract, which failed at the trial, and 
has since been abandoned. ‘Their Lordships accordingly 
think that there ought to be no costs now on either side, either 
of the appeal or of the proceedings in the Courts below, and 
they, will humbly advise His Majesty to the above effect. 


Solicitors for appellant : Watkins and Hunter. 
"A, de M, Appeal allowed. 
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In THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT MR. JusTICE VENKATASUBBA RAO AND 
MR. JUSTICE JACKSON. 


Kuppachi Ragavaiya ...  Appellant® (Respondent) 


Machavolu Lakshmiah ... Respondent (Petitioner). 
Guardians and Wards Act, Ss. 19 and a5—Infant giri—A pplication by 
father for declaration of his right and custody of minor—Maintatnability. 


o On an application by the father of an infant girl whose mother is dead, 
it is competent to the Court to declare him the legal guardian and direct the 
custody of the infant to be given to him. 


Satyanarayana v. Narasaiyamma, (1923) 18 L W 173 ; Ibrahim Nacht v. 
Ibiahim Sahib, (1915) I L R 39 M 609 :30 M L J 21 referred to. 

Besant v. Narayaniah, (1914) I L R 38 M 307 :41 I A. 314:27 ML J39 
distinguished. 

Appeal against the order of the District Court of Nellore 
dated 1st February, 1924, and made in O. P. No. 35 of 1922. 

T. V. Venkatrama Atyar for appellant. 

A. Krishnaswami Atyar and V. Govindarajachari for 
: respondent. 

The Court delivered the following 

JUDGMENTS : Venkatasubba Rao, J.: This appeal 
raises guestions regarding the interpretation of Ss. 19 and 25 
of the Guardians and Wards Act (VIII of 1890). 

An application was made under the Guardians and 
Wards Act to obtain a declaration that the father of the in- 
fant in question was its lega] guardian. The applicant’s wife 
died in the house of her parents leaving a female child of 
15 days old. Within six months of her death the father of 
the infant requested his father-in-law to hand over to him his 
child, but his request was refused, and thereupon the father 
applied to the Court that he might be declared the guardian of 
his minor child. The learned District fudge made an order 
in his favour and also directed the custody of the minor to be 
given to the father. 

The first contention of the appellant is that the Court had 
no jurisdiction to make the order in question under S’ 19 of 
the Guardians and Wards Act. The material part of the 


‘section runs thus :_ 

“Nothing in this Chapter shall authorise the Court to appoint or 
declare a guardian of the person of a minor whose father is living and is 
not, in the opinion of the Court, unfit to be guardian of the person of the 
” 


minor 


EN ae as 
tA A O No. 127 of 1924. 15th September, 1924. 


Ragavaiya 


v. 
Lakshmiah. 


Venkata- 
subba Rio, J. 


Ragavaiya 
Y. 
Lakshmiab. 


Venkata 
subba itao, J. 
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It is argued, that inasmuch as the minor’s father is living 
and is not found to be unfit to be guardian, the Court cannot 
cither appoint or declare a guardian. The question is whe- 
ther this is the right construction of S. 19. In this connection, 
I may refer to another similar clause of the same section which 
enacts that a Court shall not appoint or declare a guardian ot 
the person of the minor who is a married female and whose 
husband is not, in the opinion of the Court, unfit to be her 
guardian. The section recognises the preferential right of 
the husband or the father as the case may be and provides for 
the safeguarding of such right. It is not intended to impose 
a disability upon either of them but, on the contrary, the plain 
intention of the section is, that in the case of a married female 
no one other than a husband shall be appointed her guardian 
unless he is unfit to be such and in the case of a minor child 
none but the father, excepting when it is proved that he is not 
fit to be its guardian. We are asked to say (confining our- 
selves to the case of the father) that he can never be appointed 
or declared a guardian. This seems to me to defeat the 
very object of the section. When the father of the infant is 
found by the Court not to be unfit, it 1s said he is the very per- 
son that is not to be appointed or declared. ‘The section is, 
in my opinion, badly drafted but the construction of the appel- 
lant, if accepted, leads to an absurdity, and the construction 
must, if possible, be rejected. In my opinion, the section 
means that if a third party applies he shall not be appointed 
or declared a guardian of the person of a minor whose father 
is living and is not unfit. If the father is the applicant, the 
section has no application. This is the view taken by a Bench 
of this Court of which I was a member in Satyanarayana v. 
Narasatyamma (1), and I still think that that view is correct. 


S. 7 runs thus *_ 


“ (1) Where the Court is satisfied that it is for the welfare of a 
minor that an order should be made (a) appointing a guardian of his person 
or property, or both, or (b) declaring a person to be such a guardian the Court 
may make an order accordingly.” 


The form of the application is prescribed by S. 10. Under 
these two sections the question that the Court is to put to itself 
is :__Is it for the welfare of the minor that its father should 
be declared to be the guardian of its person? If it is, the 





e I. (1923) 18 L W 173. 
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Court may make an order. Under S. 17 in making an ap- 
pointment or declaration, the Court must first and foremost 
have regard to the welfare of the minor. But S. 19 says by 
way of a rider that it shall be presumed until the contrary is 
shown, that the welfare of the minor requires that the father 
shall be the guardian of the person. 


The appellant’s learned vakil strongly relies upon a 
passage in the judgment of their Lordships of the Judicial 
Committee in Besant v. Narayaniah (2). ‘The sentence re- 
lied upon is this 2“ And further no order declaring a 
guardian should by reason of the 1gth section of the Guardians 
and Wards Act, 1890, be made during the respondent’s life 
unless in the opinion of the Court he was unfit to be their 
guardian, which was clearly not the case. The judgment 
of the Privy Council was based on three grounds : (1) The 
District Court of Chingleput in which the suit was instituted 
had no jurisdiction. The High Court in dealing with suits 
transferred to it, possessing only such powers as the District 
Court possessed, had therefore also no jurisdiction, (2) A 
suit inter partes is not the form of procedure eae by 
the Act. The suit was therefore incompetent. (3) T 
relief asked for was a mandatory order directing the e 
ant to take possession of the persons of the infants in Eng- 
land, bring them to India and hand them over to their father. 
Any attempt on the part of the defendant to comply with this 
order, if resisted by the infants, would have been contrary to 
the Law of England and no Court ought to make an order 
which might lead to this consequence. 


lt is on these grounds that the decision of the High 
Court in the Besant case (2) was set aside. The Judge on 
the Original Side not only gave judgment for the plaintif, but 
for the purpose of making the judgment effective, appointed 
the plaintiff guardian of his sons. When the Privy Council 
set aside the judgment, everything that followed on the judg- 
ment was necessarily vacated. Their Lordships were not 
dealing with the propriety of the order appointing the plaintiff 
as the guardian. The observation, therefore, relied on its 
obiter, and in the absence of any indication in the judgment 
that their Lordships gave a considered opinion on the ques- 
tion, 1 am not prepared to hold that they intended to decidg 
finally the meaning of S. 19. It is significant that in "the 


2. (1914) IL R 38 M 807: 41 I A 314347 ML J 30 
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headnote to the report of the case it is not stated that this was 
one of the points decided. 


On my construction of S. 19 the District Judge’s decision 
is correct. 


The respondent has endeavoured to support the judgment 
also by reference to S. 25 of the Act. 


It runs thus :__ 


“25 (1). If a ward leaves or is removed from the custody of a 
guardian of his person, the Court, if it is of Opinion that it will be for the 
welfare of the ward to return to the custody of his guardian, may make an 
order for his return, and for the Purpose of enforcing the order, may cause 
the ward to be artested and to be delivered into the custody of the guardian. ” 


In this case the ward did not leave nor was it removed 
from the custody of its father and therefore it is contended 
by the appellant that this section does not a ply. In Uma 
Kuar v. Bhagwanta Kuar ( 3) and Ibrahim N acht v. Ibrahim 
Sahib (4) the section was held to apply in similar cases on 
the footing that although the lawful guardian did not have 
previously actual physical custody it should be deemed that 
the minor at the time of leaving or removal was constructively 
in that guardian’s custody and therefore he could enforce his 
rights under that section. Certain difficulties arise from obvi- 
ous defects in the Act and one kind of difficulty was overcome 
in Utma Kuar v. Bhagwanta Kuar (3) and another kind of 
difficulty in Ibrahim Nachi v. Ibrahim Sahib (4) by the Courts 
placing this construction upon S. 25. 


I respectfully follow these decisions and hold that, as 
I am satisfied that it is for the benefit of the ward that he 
should be handed over to its father, S. 25 is applicable. I 
would however add that in the case of a father who, unless un- 
fit, is the proper guardian under the Act, a resort to S. 2 5 may 
be attended in some cases with inconvenience as he has to 
prove affirmatively that it is for the welfare of the ward to 
be given into his custody : whereas if it is held that my inter- 
pretation of S. 19 is correct, he is placed on a more secure 
footing. 


On the merits also, I am against the appellant. N othing 
has been alleged or proved against the father, the only allega. 
tion being that his wife’s relations are in a more prosperous 
state than himself. 


AA a ee 


3. (1915) ILR 37 A 515. 4. (1915) IL R 39 M 608: 30 ML J 21. 
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For these reasons I would dismiss the appeal with costs. 


Jackson, J. :_Iehave had the advantage of reading my 
learned brother’s judgment and agree that the respondent can 
support the lower Court’s judgment by reference to S. 25, 
Act VIII of 1890. As stated by Sadasiva Aiyar, J. in 
Ibrahim Nachi v. Ibrahim Sahib (4) a ward who was never 
in the actual custody or charge of his father may be deemed 
to be removed from his custody when the person in actual 
possession repudiates to the father’s knowledge the right of 
the father to the actual custody of the minor. 


Whether the dictum in Besant v. Narayaniah (2) 58 
obiter or otherwise, I think it expresses the plain meanin >f 
the statute and under S. 19 the Court is not authoris to 
declare anybody not even the father as guardian of the -rsor 
of a minor whose father is living and in the opinioy £ the 
Court is not unfit (subject to the provisions with ect to 
European subjects). Whether th‘ was the inten, n of the 
legislature or whether a contrary intention has be,t defeated 
by defective drafting I am not prepared to say. 

A. V. V. Appeal dismissed. 


In THE Hicu COURT OF JUDICATURE AT MADRAS. 
PRESENT :__Mr. JUSTICE KRISHNAN. 


Meenatchi Ammal _..  Petitioner* (Counter-petitioner ) 
v. 
Karuppanna Pillai alias Muthuswami 
Pillai ... Respondent (Petitioner). 


Criminal Procedure Code, Ss. 488 and 485—Order for maintenance of 
minor daughter—Liability of father after marriage of his daughter. 

The mere fact that a minor daughter for whose maintenance an order had 
been made against her father under S. 488, Criminal Procedure Code, has 
subsequently married does not entitle the Magistrate fo cancel the order. The 
order of cancellation would be proper only if the Magistrate finds that the 
girl’s husband is able and willing to support her. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the*order 
of the Court of the Joint Magistrate of Dindigul in Proceed- 
ings, dated 6th February, 1924, in M. C. No. 6 of 1924. 

T. S. Srinivasa Rao for petitioner. 








*Cr R C No. 336 of 1924 
(Cr R P No. 280 of 1924). 29th October, 1924. 
a. (1914) IL R 38 M 807: 41 1 A 314: 23 M L J 30. 
4. (1915) I L R 39 M 608 at 612:30 ML J 21. 
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The Public Prosecutor on behalf of the Crown. 
T. Nallasivan Pillai for responder. 
The Court made the following 


ORDER :—In this case a rather important question has 
been raised under Chapter 36 of the Criminal Procedure Code 
with reference to the maintenance of a child. The petitioner 
was the mother of two children, a girl who is now aged about 
14 and a boy of 10 years. When they were younger she had 
obtained from the Magistrate an order for their maintenance 
from their illegitimate father, the counter-petitioner, at the 
rate of Rs. 10a month. The girl has been recently married : 
but it is not clear whether she has joined her husband or not. 
On the application of the father the Magistrate has reduced 
the maintenance given previously to a sum of Rs. 6 for the boy 
alone cancelling altogether the maintenance allowed to the 
girl. He does not give any reasons for his order but 
merely says, “the girl is not now entitled to maintenance. ” 
Į take it that his view is, that as the girl is married she is no 
longer entitled to maintenance. The question is whether 
this is correct. A similar question arose once before in this 
Court in the case reported in 2 Weir 650; 
but their Lordships did not give any definite ruling 
on it as they were able to rely upon an express undertaking 
by the husband of the child to maintain his wife, to justify 
the cancellation of the maintenance. It seems to me that the 
question really turns upon whether the altered circumstances 
are such that the child has become able to maintain herself. 
If she has become able to-maintain herself by reason of her 
marriage and ceased to depend on the original maintenance, 
I would be prepared to hold that the cancellation under S. 489 
of the Criminal Procedure Code would be the proper orde: 
to make ; ` but if ih spite of her marriage if the girl still re- 
mains unable to maintain herself either because her husband 
is too poor to maintain her or for any other good reason, the 
‘father’s liability to maintain the child would still exist under 
S. 488. This case, therefore, must be considered from that 
point of view. The Magistrate should enquire and find out 
whether the husband is able to maintain the girl and whether 
she has, therefore, ceased to be under the difficulty of being 
unable to maintain herself. If she has, then the Magistrate’s 
‘order would be right. But, if the Magistrate finds that the 
girl is still unable to maintain herself, the order of can- 


cellation will not be right. 
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I, therefore, set aside the order of the Magistrate and MAN 
mmal 
send the case back to him for passing fresh orders in the light 7... 
Karuppanna 
of the above observations. Sia 


It was contended that under S. 489 the Magistrate sal 
not altogether cancel the order of maintenance but could only 
alter it or reduce it. I do not think the word “alter” is used 
in any such restricted meaning. The reduction of the mair- 
tenance to nothing would also come within the meaning of the 
word “alteration.” I therefore reject that argument. 

The counter-petitioner will pay the costs of this petition 
to the petitioner. 

A. V. V. = Order set aside. 

IN THE HicH COURT OF JUDICATURE AT MADRAS. 

PRESENT : MR. JUSTICE VENKATASUBBA RAO. 
Sudalaimuthu Thevan (dead) and 
others ... Appellants* (Plaintif and his L. Rs.) 
v. 
Sappani Thevar ... Respondent (Defendant). 


Limitation Act, Arts. 139 and 144—Suit for possession against representa- 
tives of deceased tenant—Limitation. 
A suit against the representatives of a tenant after the termination of the Sudalat- 
: muthu 
tenancy to recover the property leased is governed by Art. 139 and not by Theva 
Art. 144 of the Limitation Act. v. 
Subraveti Ramtah'y. Gundala Ramanna, I L R 33 M 260 followed. Sappani 
; Thevar. 
Second Appeal against the decree of the Court of the 
Additional Subordinate Judge, Tinnevelly, in A. S. No. arg. = ——— 
of 1921 (A. S. No. 299 of 1921, District Court, Tinnevelly), 
preferred against the decree of the Court of the District 
Munsif of Tinnevelly in O. S. No. 606 of 1918. 


A.C. Shanmuga Nainar for appellants. 
N. A. Krishna Atyar and K. V enkateswara Atyar for 
respondents. 


The Court delivered the following 

JUDGMENT : The plaintiff claims the suit property as 
his and seeks to recover it from the defendant. The orjginal 
owner was one Palavesam Asari and the defendant’s father 
was his tenant in respect of the suit property. Palavesam 
Asari having died, his sisters took possession of his estate 
and got the defendant’s father to execute in their favour 
Ex. B, dated 23rd September, 1899, which is described as a, 
lease deed. The lease was for three years and, under S. 3 
of the Transfer of Property Act, it became determined, by 


*S A No. 1530 of 1922, 23rd October, 1924. 
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eflux of time in the year 1902. After the death of Palavesam 
Asari’s sisters their children executed a deed of sale in favour 
of the plaintiff. 

The short question to be decided is, is the suit in time ? 
After the determination of the lease in 1902 no new tenancy 
was created, because neither the lessor nor his legal representa- 
tives assented to the lessee continuing in possession. Under 
S. 116 of the Transfer of Property Act, if a lessee remains in 
possession after the determination of the lease and the lessor 
accepts rent from the lessee or otherwise assents to his continu- 
ing in possession, the lease is renewed from year to year or 


from month to month, according to the purpose for which the ' 


property was originally leased. No new tenancy having there- 
fore been created, the Article directly applicable is Art. 139 
of the Limitation Act. It runs thus: “By a landlord to 
recover possession from a tenant, 12 years, when the tenancy 
is determined.” The suit was instituted about 16 years after 
the determination of the tenancy, and therefore, the plaintiff 
is bound to fail. But it has been argued before me by his 
learned vakil that Art. 139 does not apply to suits brought 
against the representatives of the origina] tenant. In Subra- 
veti Ramish v. Gundala Ramanna (1) it was distinctly held 
that a suit against the representatives of a tenant after the 
determination of the tenancy to recover the property leased 
is governed by Art. 139 and not by Art. 144. An earlier 
decision in Vedapalli Narasimham v. Dronamraju Seétharama- 
murthi (2) was dissented from by the Bench of the Judges 
who decided Subraveti Ramiah v. Gundala Ramanna (1). 
I am prepared to follow the later decision as my own view 
coincides with the view of the learned Judges who decided it. 
It is unnecessary to state my reasons, because I generally agree 
with the observatiohis made in Subraveti Ramiah v. Gundala 
Ramanna (1). 

Turning to the facts of the case, | am clearly of the opinion 
that the present suit is a purely speculative one. After Pala- 
vesam Asari’s death, his sisters sold all the property which 
had belonged to him excepting the suit property. So far as 
the suit property was concerned, the defendant’s father was 
allowed to remain in possession of it. The defendant de- 

osed that Palavesam’ Asari borrowed from the defendant's 
father about Rs. 70 and handed to him the title deeds of the 
2, (1908) IL R31 M 163: 18 M L J 26. 





pn 
Legge Oe er 


PART V.) THE MADRAS LAW JOURNAL REPORTS. 187 


property as security for the repayment of the money. Al- 
though Ex. B was taken from the defendant’s father by Pala- 
vesam Asari’s sisters, the understanding appears to have been 
that the defendant’s father was to remain in possession of the 
property practically as the owner of it. The subsequent con- 
duct of the parties confirms this view. No rent was ever paid 
by the defendant’s father nor was any demand for it made. 
The plaintiff in 1909 pursuaded the sons of the sisters of Pala- 
vesam Asari to execute a sale deed in his own favour of this 
property, but from 1909 to 1918 he took no steps to recover 
it from the defendant. He did not make any demand for 
rent ; he did not take any steps to recover the title-deeds. In 
my opinion, the plaintiff purchased the property on the chance 
of being able to recover it from the defendant knowing full 
well that he was in reality purchasing litigation. 


The Second Appeal fails and is dismissed with costs. 
A. V. V. Second. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JusricE WALLACE. 
Appachi Goundan, now of unsound 
mind, represented by his mother 


Pongiammal ...  Petitioner* (Respondent) 
v. 
Kuttiyammal ... Respondent (Petitioner.) 


Criminal Procedure Code, S. 488—Proceedings under—Insanity of respondent 
—Procedure. 

A Magistrate has no power under the Criminal Procedure Code to appoint 
a guardian ad litem for a lunatic. Where in proceedings under S, 488. 
Criminal Procedure Code, the respondent is alleged to be a lunatic, it is the 
duty of the Court to hold a judicial enquiry into gis sanity and put him 
if necessary under medical observation. If the Court finds that he is insane 
and incapable of understanding questions put to him and giving rational 
answers, it must postpone further proceedings until it is satisfied that the peti- 
tioner is capable of so understanding the proceedings 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the 
order of the Court of the Sub-divisional 1st class Magistrate 
of Gobichettipalayam in M. C. No. 44 of 1923 dated 15th 
February, 1924. ji 








*Cr R C No. 269 of 1924 . R 
(Cr R P No. 225 of 1924). 3oth October, 1924, 
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K. Aravamudu Atyangar for T. M. Krishnaswami Aiyar 
for petitioner. r 

The Public Prosecutor on behalf of the Crown. 

P. K. Janakiram for respondent. 


The Court delivered the following 


ORDER : The question that arises in this Revision 
Petition is one of some difficulty. The counter-petitioner 
claimed maintenance from the petitioner under S. 488 of the 
Criminal Procedure Code before the Sub-divisional Magistrate 
of Gobichettipalayam. [It was pleaded on the petitioner’s be- 
half that he is insane and that therefore the Divisional Magis- 
trate ought to have followed the procedure Jaid down in 
Chapter XXXIV of the Criminal Procedure Code. The 
Magistrate on 9th January 1924 on a petition by the petition- 
er's mother apparently held the petitioner to be insane and ap- 
pointed the mother as his guardian ad item, but, when the 
case came into Court on 24th January, 1924 the Magistrate 
considered from his own observation of the petitioner that 
he was not insane or incapable of understanding the proceed- 
ings. He then, without cancelling his order appointing the 
mother as the guardian ad litem, heard the case and passed 
an order that the counter-petitioner was entitled to separatc 
maintenance. 

On the petitioner’s behalf it is claimed that he is really 
insane and incapable of understanding the proceedings and 
that, therefore, the Magistrate’s proceedings are void. 

It may be pointed out at once that the Magistrate had 
no power under the Criminal Procedure Code to appoint a 
guardian ad litem for a lunatic. The proceedings under 
S. 488 may be quasi civil, but they are also criminal and are 
wholly governed bya the provisions of the Criminal Procedure 
Code alone. The Magistrate made no sort of enquiry and got 
no medical opinion on the insanity of the petitioner, but, mere- 
ly because petitioner ‘‘ stood speechless ” before him, conclud- 
ed apparently that his previous information that he was insane 
was erroneous. Such a casual settlement of the important 
question whether the petitioner was insane or not indicates to 
my mind that the Magistrate merely thought it best to come 
to that conclusion because he did not know how to treat the 
ease, if he came to any other conclusion. 

Clearly such a perfunctory enquiry will not do. It is 
the Magistrate’s “duty to hold a judicial enquiry into the sanity 


8 
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of the petitioner, and put him if necessary under medical obser- 
vation. If, as a result of that enquiry, he is satisfied that the 
petitioner is sane and capable of understanding the proceed- 
ings, then, the matter is simple : but, if he concludes that the 
petitioner is insane and not capable of understanding the pro- 
ceedings, the question is what 1s the proper procedure to be 
followed, and that is a matter of some difhculty. The pro- 
cedure laid down in Chapter XXXIV will not strictly apply 
because the petitioner, under the amended 5. 488, is not an 
“accused” person. The word “ accused ” used in the old 
S. 488 has been avoided in the new section evidently with deli- 
beration. However the provisions of S. 464 at least are 
those which a Court of equity and good conscience would na- 
turally follow : that is, if it finds that the petitioner is insane 
and incapable of understanding questions put to him and giv- 
ing rational answers it must postpone further proceedings un- 
til it is satisfied that the petitioner is capable of so understand- 
ing the proceedings. This is all the more necessary in a 
maintenance case as the counter-petitioner in such a case is an 
important witness on his own behalf and has the right of offer- 
ing terms to the petitioner therein ; and, if he cannot under- 
stand the proceedings and cannot give evidence on his own be- 
half, the Court is not able to hear both sides of the case and 
cannot therefore come to a judicial conclusion. To proceed 
to pass an order in such a case would have the result, för ex- 
ample, that, if the Court makes the order against a lunatic for 
maintenance and the lunatic does not obey it, he is liable to 
imprisonment—a result which no one can reconcile with justice, 
equity and good conscience. 


I have emphasised above that the Court must find not 
only that he is a lunatic but that he is prevented by his lunacy 
from understanding the questions put te him and making ra- 


tional answers to them. This is with regard to the provisions 
of S. 118 of the Indian Evidence Act. 


It is true that to postpone further proceedings indefinite- 
ly postpones also the wife’s prospect of relief under S. 488, but 
this seems to be an inevitable result of the omission of the 
legislature to legislate for such a case. She is not without reme- 
dy as she can sue for maintenance in the Civil Court. 

I reverse the order under revision and direct the Magis- 
trate to rehear the case in the light of the above remarks. 


AV. V. Order set aside": Case remanded. 
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IN THE HIGH COURT oF JupicaTuRE AT MADRAS. 


PRESENT -—MR. JUSTICE KRISHNAN. 
Doraiswami Aiyar ...  Petitioner* (Accused. ) 


Penal Code, Ss4, 507, 508, 385, 420—Offence umde:—Essentials of—Threat 
by accused that if person threatened does not pay accused money demanded 
from him God was going to punish him and Jus family with ruin and death— 
Offence constituted by—Attempt to cheat under Ss. 420 and 511, Indian Penal 
Code—Criminal Procedure Code, S. 238, cl. 2 (a)—Cheating—Charge for 
offence of—Convichon under Ss. 420 and 511, Indian Penal Code, of attemft 
to cheat—Legality—Criminal Procedure Code, S. 439, cl. (4)—Applicabtlitg— 
Conditions. 


‘The accused sent two anonymous letters, Exs. A and B, by post to J, a 
Mahomedan and the son of N, recently deceased, purporting to come from the 
deity at Nagore (Nagore Andavan) directing him to pay certain sums of 
money to a person specified in the letters whom he was to seek out and 
threatening him with iuin and death from divine displeasure if he failed to 
do so. J was frightened and went to the place named with Ra 300 and there 
met accused. The accused, however, denied that he was the person they were 
in search of and ridiculed their taking the anonymous letters seriously. 
J went away and did nothing more, whereupon the accused went to J’s village 
and pretended that he had two letters, Exs. C and D, from the God at Nagore 
wherein he was commanded to go to J and explain the serious situation to 
him and to receive Rs. 300 from him. He also showed them the identification 
mark mentioned in Ex. B, a big mole on his left arm, to convince J that he was 
the man referred to. The accused was not, however, paid then and he went 
away. Very shortly after J received another letter, Ex. E, sent by the ac- 
cused, saying, that that was the last communication that he would receive and 
that dire consequences would follow without further warning. It was signed 
“Andavan” and purported to come from God Himself. On receiving’ that 
letter J got alarmed and sent for the accused; in the meanwhile his (J’s) 
brother-in-law had informed the police of what had happened. Accused came 
to J’s house and discussed the matter with him and two others and agreed to 
receive Ra 300 if offered on a silver plate with sugar and fruits. On the 
offer being so made accused took the notes and put the bundle under his armpit 
‘and was leaving the house when he was arrested by the police. 


The Sub-divisional Magistrate convicted the accused under Ss. 420 and 
507, Indian Penal Code. On appeal the Sessions Judge concurred in the 
findings of fact of the Court below but altered the conviction to one under 
Ss. 385 and 508, Indian Penal Code, holding that Ss. 420 and: 507 were not 
the proper, sections applicable on the facts. 


Held, in revision, that the accused’s offence did not fall under S. 507 Ur 

S. 508, or S. 385 or S. 420, Indian Penal Code, but amounted to an attempt 
to cheat under Ss. 420 and 511, Indian Penal Code, read together ; that by 
virtue of the new amendment of S. 238, Criminal Procedure Code, cl. 2 (a>, 
the accused was liable to be convicted under those sections, though he had 
bd . 

*Cr R C No. 100 of 1924 

(Cr*R P No, 84 of 1924). 7 r8th November, 1924. 
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been charged only under S. 420; Indian Penal Code, by itself ; and that as 
the Sessions Judge had not acquitted the accused of the offence of attempting 
to cheat, S. 439, cl. (4) of the Criminal Procedure Code was no bar to the 
accused being convicted in revision of the offence of attempting to cheat under 
Ss. 420 and 511, Indian Penal Code, read together. 


The words of S. 503, Indian Penal Code, which defines criminal intimida- 
tion seem to imply that the threat must be one which can be put into execution 
by the person threatening. It is not necessary that the injury should be one 
to be inflicted by the offender ; it is sufficient if he can cause it to be inflicted 
by another, and the infliction of it could be avoided by some act or omission 
that the person threatening desires. The punishment by God is not one the 
accused could cause to be inflicted or the execution of which he could avoid. 


S. 508, Indian Penal Code, requires that by some act of the offender the 
person warned must be led to believe that he will become or will be rendered 
an object of divine displeasure. Some future act on the part of the offender 
is necessary to make the section applicable. 


The injury contemplated by S. 385, Indian Penal Code, must be one which 
the accused can himself inflict or cause to be inflicted. The threat that God 
will punish a man for some act or omission of his is not such an injury at 
the section refers to. 


Quaere :—Whethey, in a case in which it is difficult to say what the 
offence committed by the accuesd was on the facts proved, the alteration of 
one section into another can be said to be a case of acquittal under the former 
section within the meaning of S. 439, cl. (4), Criminal Procedure Code. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Sessions of the West Tanjore Division at 
Tanjore in Criminal Appeal No. 34 of 1923 preferred against 
the judgment of the Court of the Sub-divisional ist class 
Magistrate of Mannargudi in C. C. No. 59 of 1923. 


T. S. Ramaswami Aiyar for petitioner. 
The Public Prosecutor on behalf of the Crown. 
The Court made the following 


ORDER «__In this case accused was convicted by the Sub- 
divisional Magistrate of Mannargudi under Ss. 420 and 507, 
Indian Penal Code, and sentenced to rigorous imprisonment 
for 2 years. On appeal the Sessions Judge of West Tanjore 
came to the same findings of fact but altered the convic: 
tion to one under Ss. 385 and 508, Indian Penal Code, holding 
that Ss. 420 and 507 were not the proper sections applicable 
on the facts; he also reduced the sentence to 21 months’ 
rigorous imprisonment. In revision it is argued that on the facts 
found no offence has been committed by the accused 
under Ss. 385 and 508 as all the necessary ingredients" of 
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those offences are not made out ; and that in any event the 
Sessions Judge was wrong in conyictinge the accused under 
these sections as he had not been charged under them and that 
the proper order, if any, would have been one for a re-trial. 


The facts found are that the accused sent two anonymous 
letters, Exs. A and B, by post to one Abdul Jaffar, a well-to-do 
Mahomedan of Koothanallur, son of one N atharkanni 
Rowther, recently deceased, purporting to come from the 
deity at Nagore (Nagore Andavar) directing him to pay cer- 
tain sums of money to a person specified in the letters whom 
he was to seek out and threatening him with ruin and death 
from divine displeasure if he failed to do so. As reference 
was made to the recent death of his father N atharkanni 
as having resulted from disobeying such warnings, Abdul 
Jaffar was frightened and he and his brother-in-law, P. W. 2, 
went to the place named with Rs. 300 and there met accused. 
On that occasion for some reason or other accused denied that 
he was the person they were in search of and ridiculed their 
taking the anonymous letters seriously. Seeing that Abdul 
Jaffar went away and did nothing more thereafter, the accusec 
went to Koothanallur and pretended that he had two letters, 
Exs. C and D, from the God at N agore, wherein he was 
commanded to go to Jaffar and explain the serious situation 
to him and to receive Rs. 300 from him. He also showed 
them the identification mark mentioned in Ex. B, a big mole 
on his left arm, to convince Jaffar that he was the man refer- 
red to. Jafar was anxious to pay but his brother-in-law, 
P. W. 2, dissuaded him from doing so that day; and the 
accused was not paid then and he went away. Very shortly 
after, Jaffar received another letter, Ex. E, found by the 
lower Courts to haye been sent by the accused, saying that 
that was the last communication that he would receive and 
that dire consequences would follow without further warning. 
It was signed “ Andavan” and purported to come from God 
Himself. On receiving this Jetter Jaffar got alarmed and sent 
for the accused ; in the meanwhile his brother-in-law had in- 


_formed the police of what had happened. Accused came to Jaf- 


far’s house and discussed that matter with him and two others 
and agreed to receive three currency notes of Rs. 100 each if 
aitergd on a silver plate with sugar and fruits. On the offer be- 
ing so made accused took the notes and put the bundle under 
his afmpit and was leaving the house when he was arrested by 
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the police. Jaffar seems to have been satisfied with the 
transaction as he thought he had thereby averted the threaten- 
ed danger to him and his family. 


It is on the above facts that we have to decide what 
offence the accused had committed. One of the sections un- 
der which the accused was convicted by the First Court is 
S. 507, I. P. Code. It is a kind of criminal intimidation. The 
offence of criminal intimidation is defined in S. 503, Indian 
Penal Code. The Sessions Judge was of opinion that the 
injury mentioned in it must be an injury to be inflicted by 
some act of the offender and that as here the threat was in 
the nature of an intimation of divine displeasure the offence 
did not fall under criminal intimidation. It seems to me 
the view that S. 507 does not apply here is correct. The 
threat made in this case may be shortly stated to be this :— 
“ If you don’t pay me the money demanded from you God is 
going to punish you and your family with ruin and death.” 
There is here no doubt a threat that an injury will happen 
to the person threatened but the words of S. 503, Indian Penal 
Code, which defines criminal intimidation seem to imply that 
the threat must be one which can be put into execution by the 
person threatening as the section speaks of avoiling the 
execution of the threat. I do not think it is nect sary as 
the Sessions Judge seems to think that the injury shuuld be 
one to be inflicted by the offender ; it is sufficient if he can 
cause it to be inflicted by another, and the infliction of it 
could be avoided by some act or omission that the person 
threatening desires. In the present case the punishment by 
God is not one the accused could cause to be mflicted or the 
execution of which he could avoid. I therefore agree with 
the learned Sessions Judge that the accused’s offence does not 
amount to criminal intimidation and therefore does not fall 
under S. 507, Indian Penal Code. 


J am also of opinion, differing from the Sessions Judge 
on this point that it cannot be brought under S. 508, Indian 
Penal Code, either. It is a very special section and its,words 
must be carefully scrutinised. As pointed out by the learned 
vakil for the accused the section requires that by some act 
of the offender the person warned must be led to believe that 
he will become or will be rendered an object of divine “dis- 
pleasure. I was first inclined to think that the words “by 
some act of the offender” was to be read only with the words 
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“ will be rendered ” immediately preceding them and not with 
the words “ will become ” but on further consideration I am 
satisfied that it is not a right view. The former words 
should be read with both the expressions “ will become ” and 
“will be rendered ” as otherwise it will unduly enlarge the 
scope of the section as pointed out by Mr. Mayne in his com- 
mentary on the section. That some future act on the part 
of the offender is necessary to make the section apply is the 
view taken in The Quaen v. Sankaran (1) ; the observations 
of Turner, C. J. on page 394 are particularly clear on the 
point. Following that ruling I must hold that the offence 
under S. 508, Indian Penal Code, is not made out here for 
it is not the case that the accused was going to do something 
in the future to bring divine displeasure on Jaffar. 


S. 385 also does not seem to apply for the illustrations 
to S. 383 which defines extortion show that the injury con- 
templated must be one which the accused can himself inflict 
or cause to be inflicted. The threat that God will punish 
a man for some act or omission of his is not such an injury 
as the section refers to. 


S. 420, Indian Penal Code, would, in my opinion, have 
applied but for the fact that the Sessions Judge finds that 
Jaffar was not actually deceived. This finding is open to 
doubt but in revision I must accept it ; it does not however 
exclude the possibility of considering the accused’s offence as 
an attempt to cheat under Ss. 420 and 511, Indian Penal 
Code. The accused was not charged under these sections 
read together but only under S. 420, Indian Penal Code, by 
itself but the new amendment of S. 238, Criminal Procedure 
Code, cl. 2 (a), allows an accused person charged with a sub- 
stantial offence to be convicted of an attempt to commit that 
offence without a separate charge and trial. There can be no 
doubt on the fatcs found in the case that the accused attempted 
to deceive Jaffar by making him believe that the God at Nagore 
had grdered him to pay money to the accused, and thereby 
to dishonestly induce Jaffar to pay him Rs. 300. Although 
on the Sessions Judge’s finding that Jaffar was not actually 
deceived, the offence of cheating is not made out, it is clear 
that the attempt to cheat Jaffar on the part of the accused 
ewag complete. The accused is therefore liable to be con- 


victed under Ss. 420 and 511, Indian Pena} Code. 


ee a aa 
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It is however argued that it is not open to me in revision 
to convict the accused as above stated as he was acquitted ot 
the offence under S. 420, Indian Penal Code, by the Sessions 
Judge, and reliance is placed on cl. (4), S. 439, Criminal 
Procedure Code. It was suggested that I should send the 
case down to the Sessions Judge and direct him to convict. 
That seems to be a useless prolongation of the case but if the 
law requires it it must be done. In this case, however, the 
Sessions Judge has not considered whether the accused is 
guilty or not of an attempt to cheat and has not recorded any 
finding of acquittal on such a charge. The prohibition under 
cl. (4), S. 439, does not therefore apply in this case. The 
case is one in which it was difficult to say what the offence 
committed by the accused was on the facts proved. In such 
a case it is doubtful whether the alteration of one section into 
another can be said to be a case of acquittal under the 
former section within the meaning of cl. (4). It is not, 
however, necessary to decide that point in this case for the 
Sessions Judge has not acquitted the accused of the offence 
of attempting to cheat. I therefore hold that it is open 
to this Court to convert the conviction of the accused to one 
under Ss. 420 and 511, Indian Penal Code, and I convict ac- 
cordingly. The sentence of 21 months’ rigorous imprison- 
ment seems to me to be unduly severe. ĮI reduce it to six 
months’ rigorous imprisonment. 


A. S. V. Sentence reduced. 


In THE Hic Court oF JUDICATURE AT MADRAS. 


PRESENT :__Mr. JusTICE WALLACE AND MR. JUSTICE 
MAaADHAVAN Nair. 


Grandhe Venkatasubbiah ... Appeflant* (Prisoner) 


Criminal Procedure Code, S. 162—Amendment—Scope of—Offence under 
S. 211, Indian Penal Code—Filing a false complaint—Statements made to the 
police during investigation—Admissibility of—Evidence Act, Ss. 6, 7 and 157. 


On a trial for an offence under S. 211, Indian Penal Code, the “accused 
was found guilty by the Sessions Judge mainly on the testimony of two police 
officers as to certain statements said to have been made to the police in the 
course of their investigation by certain persons who had either not been examined 
at the trial or had denied having made such statements. Held, that the state- 
ments made to the police were inadmissible in evidence under Ss, 6 and 7 0” 
under S. 157 of the Evidence Act, that S. 162 of the Criminal Procedure Code, 
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as amended, couu not therefore make them relevant and that the conviction 
Must be set aside, í 


S. 162 of the Code of Criminal Procedure, as amended, does not prohibit 
the use as evidence, for any purpose admissible under the Evidence Act, of 
oral statements made to the police during investigation. The application of 
the amended section is confined, as before, to the written record but the new 
section gives the accused a right to have a copy of such written statement for 
the purpose of using it to contradict the witnesses for the prosecution. 


Appeal against the order of the Court of Session of the 
Cuddapah Division in Case No. 5 of the Calendar for 1924. 


V. L. Ethiraj and A. S. Sivakaminathan for appellant. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

JUDGMENTS : Wallace, J. : The appellant has been 
convicted under S. 211 of the Indian Penal Code for bringing 
a false complaint against five persons that they committed 
dacoity. The case requires detailed scrutiny as the lower 
Court has in my opinion admitted much evidence which was 
not admissible in law. 


The dacoity was said to be at 3 A. M. on Ist June, 1923. 
Accused’s complaint was that six persons waylaid him, his 
daughter and his son-in-law (P. W. 17), P. W. 16 being also 
along with them carrying a luggage bundle and that they 
threatened them with violence and carried off the bundle. 


Fighteen witnesses were examined for the prosecution 
to prove the falsity of this complaint. P. Ws. 1 and 18 are 
formal witnesses. P. Ws. 2 and 3 are investigating Police 
Officers. P. W. 4 is the Village Munsif to whom the accused 
gave his complaint (Ex. A). P.W.5isaKarnam. (I shall 
refer to these witnesses later). P. W. 6 is a general witness 
to prior enmity between the present accused and those whom 
he ‘charged with dacoity. P. Ws. 7 to 11 appear as those 
who were accused in the accused’s complaint, but there is 
some doubt as to P. W. 11. 


P. Ws. 12 and 13 are to prove an alibi of P. W. 11 at 
the time of the alleged dacoity. P. Ws. 14 and 15 say that 
the accused complained to them that he was beaten by Gollas 
or Ayyavarisetti’s men. They do not say that the accused 
said that there was no dacoity. P. Ws. 16 and 17 deposed 
to the fact of there having been a dacoity and they were 
treated as hostile by the prosecution. They did not help the 
prosecution case. 
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It is clear that on the prosecution side there is no direct evi- 
dence of the falsity of the complaint except that of the persons 
actually accused of the dacoity who deposed to their innocence. 
Of these P. W. 11 claims to be the person charged in the 
accused’s complaint, Ex. A, as Podamakala Oosavadu alias 
Chinniah of Obulampet. The accused says P. W. 11 is 
not the man he charged. P. W. 11 gives his name in the 
Sessions Court as Podamakala Golla Oosavadu alas Chinniah 
Vadu of Obulampet.But it appears from the evidence of P.Ws. 
12 and 13 that he was an inpatient in Rajampet Hospital on 
ist June 1923, the day of the alleged dacoity and that to the 
Medical Officer he gave his name as Chinnavad’ ‘tout seul* 
of Eltampet. He explains now that he gave’ s village as 
Ellampet because it adjoins Obulampet but 0” viously that is 
no explanation at all. Ex. A itself clear’ sistinguishes be- 
tween the two villages and four perse-snamed in it are said 
to belong to Ellampet, and the fifth to Obulampet. If it was 
a wrong description of P. W. 11 to say that he was of Obulam- 
pet Ex. A would hardly have made such a distinction. It is 
very doubtful, to say the least, if P. W. 11 is the man named 
in Ex. A. The only reason he can suggest for the accused 
associating him with the dacoits, Ayyavarisetti’s men, is that 
he sometimes does cooly work for Ayyavarisetti. This 1s 
hardly a sufficient reason. I am not prepared to accept this 
evidence as helping to prove that Ex. A was false. It is 
significant that this abi of P. W. 11 was not put forward by 
the Police in any record filed in this case as a reason for re- 
ferring the case to the Magistrate. Nor was it put forward 
by the Magistrate as a reason for dismissing the complaint. 


I take up now the evidence of P. Ws. 2 to 5. P. W. 2 
is the head constable who investigated the dacoity. His evi- 
dence was to the effect that he examined the accused’s daughter 
and son-inlaw, P. W. 17, and that both of them said that 
they did not go at all with the accused and knew nothing of 
any dacoity. P. W. 3 is the Circle Inspector who gives simi- 
lar evidence. The defence objected that S. 162, Criminal 
Procedure Code, prohibited the admission of this evidence but 
the Sessions Judge overruled the objection and allowed the 
statements to goin. It will be observed that the accused’s 
daughter has not been examined at the trial, while the evidence 
of P. Ws. 2 and 3 as to what P. W. 17 told them was put in 
in chief examination, long before P. W. 17, fhe son-in-law, was 

*French expression meaning “simply,” “ without more,” 
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examined, and therefore at a stage when it was impossible to 
say whether or not P. W. 17 would corroborate what the 
Police Officers had stated. As a matttr of fact, he did not 
corroborate what they said. In cross-examination, P. W. 2 
added to his previous statements that he enquired “ some per- 
sons’ who stated that “ they did not hear that any dacoity 
took place ” and that the accused told them that he had been 
beaten. P. W. 3 was also allowed by the Sessions Judge 
in chief examination to depose that he examined P. W. 16, 
who denied having gone with the accused. This again was 
elicited before P. W. 16 had been put into the witness-box. 
When he did go into the witness-box, he did not corroborate 
what the Police Officers had stated. P. Ws. 4 and 5 are exa- 
mined only to corroborate the statements of P. Ws. 2 and 3 
that the accused's daughter and son-in-law denied the dacoity. 
P. W. 5 added that they were saying that the accused was 
slippered. 


The Sessions Judge has in his reasons for conviction 
strongly relied on his conclusion that “the three persons whom 
the accuesd stated as having been eye-witnesses to the dacoity 
denied all knowledge of it before the Police Officers.” As 
pointed out already, two of these, when examined in Court, 
supported the accused and the third, his daughter was not exa- 
mined by the prosecution at all. As the Sessions Judge has 
thus used as substantive evidence against the accused state- 
ments of witnesses made to the Police in the course of the 
Police investigation, when these witnesses have either not been 
examined by the prosecution at all at the trial or have denied 
in’ their evidence at the trial that they made such statements 
at all, the legal question arises whether these statements taken 
in the course of the Police investigation are admissible for such 
a purpose. 

It is necessary first of all to consider whether the learned 
Sessions Judge’s ruling that S. 162 of the Criminal Procedure 
Code as amended is not an absolute bar to their admission is 
correct. These are oral statements taken from witnesses in 
the course of Police investigation. The old S. 162, Criminal 
Procedure Code, was not an absolute bar to the admissibility 
(for certain definite purposes) of such oral statements. It 
hus farst to be considered whether the amended S. 162 is such 
a bar, i. e. whether it prohibits the “ use” of such oral state- 
ment§ for any purpose at an inquiry or trial. I do not think 
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it does, or that it goes any further in that direction than the 
section before amendment did, i. e., the amended section 
does not prohibit the use as evidence (for any purposes admissi- 
ble under the Indian Evidence Act) of such oral statements. 
It may be answered that the words “ such statement” in S. 162 
(1) are vague enough to include oral as well as written state- 
ments, but I think the whole design of the section implies 


otherwise. Both the provisos clearly apply only to written state- 


ments, so that if oral statements are wholly excluded from 
use by the first part of the section, the provisos do not affect 
that total exclusion. It would follow that on such a reading 
of the section an accused person would be prohibited from 
using in his favour oral statements favourable to himself, 
made in the course of Police investigation. I cannot reason- 
ably suppose that the section was designed for such a purpose. 
When the sections uses the phrase “such statement ” I am clear 
that “such” means “if reduced into writing.” ‘There are 
other indications to my mind that this must be so. The old 
S. 162 had nothing to do with statements not reduced to writ- 
ing and was designed to prevent entries in police diaries from 
being used against an accused person. If the scope of the 
new section was to be so much wider than the old as to include 
any statement not reduced to writing, I should have expected 
considering the voluminous case-law that has been endeavoured 
to interpret the old section [see, e. g., King-Emperor v. Nila- 
kanta (1), Muthukumaraswami Pillai v. Emperor (2), Fanin- 
dranath Banerjee v. Emperor (3) and Emperor v. Hanme- 
raddi Bin Ramaraddi (4) that the section, if it was to cover 
oral statements also, would have unequivocally stated so. 


Again, the 2nd proviso uses the same words “ such state- 
ment” to mean only a written record, as it is dealing with the 
copy of a written record to be furnished to the accused, and 
obviously implies that there is a statement on the record which 
the Court may first examine for itself before the accused is 
allowed to look at it. The proviso is meaningless if “ such 
statement ” means “ oral statement.” 


Again if S. 162 had been designed now to prohibit the 
use of oral statements made to police officers in the course of 
police investigation, I should have expected an amendment of 





1. (1912) I LR 35 M 247: 22 ML J 490. 
2. (1912) IL R35 M 397. 3. (1908) IL R 36 Ç 281. 
4. (1914) I L R 39 B 58. 
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S. 27, Indian Evidence Act. That section has always been 
read as a proviso to both Ss. 25 and 26. But if the above 
suggested reading of S. 162 is correct, clearly S. 27 can no 
longer have any application to S. 2 5, and S. 27 ought there. 
fore, in view of the case-law on the subject, to have been 
amended by making it clear that it no longer applied to S. 2 ce 
I do not think this argument is met by saying that S. 27 will 
still allow oral statements of the nature contemplated by it to 
be proved, but S. 162, Criminal Procedure Code, will forbid 
them being used against the accused. There is no point in 
proving a fact unless it can be used after proof, and to allow 
facts against accused to be proved which cannot be used against 
him would be a procedure so fraught with danger to an accus- 
ed person. Especially in a trial by jury I cannot imagine 
the legislature countenancing it in any way. 


I conclude therefore that the application of the new 
3. 162 is confined, as that of the old one was, to the written re- 
cord, that the new section was designed to confer on an accus- 
ed person a legal right, which the old section did not give, of 
having a copy of such written statement for the purpose of 
using it to contradict the witness, and that, as regards proof 
and use of old statements, the law is unaltered and is as it was 
‘before. All oral statements which are previously admissible 
under the Indian Evidence Act, the use of which was not pro- 
hibited by the Criminal Procedure Code are still admissible 
and may be used. 


The learned Sessions Judge was therefore, in my view, 
correct in holding that the amended S. 162,Criminal Procedure 
Code, was not a bar to the admissibility of these statements. 
But it appears to me that they are not admissible under the 
Indian Evidence Achat all, a point to which the learned Judge 
has not directed his attention. They are not admissible under 
S. 157, Indian Evidence Act, as they do not corroborate any 
evidence given by accused’s daughter or P. Ws. 16 and 17 be- 
fore the trying Court, or any evidence given by these witnesses 
outside the trying Court, but filed by the trying Court as evi- 
dence at the trial. S. 157, Indian Evidence Act, clearly says 
that the testimony to be corroborated must be testimony at the 
trial. [See also Emperor v. Akbar Badoo ( 5) J. The Public 
Rrosgcutor argues that the statements are admissible as part 
of the res gestae under Ss. 6 and 7 of the Indian Evidence Act, 


5. (1910) I L R 34 B 599. 
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but I am not prepared to accede to this contention. The 
offence in this trial is filing a false complaint. What hap- 
pened at the subsequent Police investigation of the complaint 
forms no part of the res gestee. That investigation is an 
occurrence separate in time and place from the crime itseli, 
and the remarks of witnesses at the investigation are not re- 
marks occasioned by the crime and springing spontaneously out 
of it, but remarks made in answer to Police enquiries, which 
may be made long after the crime. If the investigation had 
ever been made, the remarks would never have been made 
either. All these statements by witnesses in the course of the 
Police investigation therefore are neither spontaneous nor 
simultaneous in time and place with the crime. Different 
considerations would arise if the statements had been made at 
or about the time and place of the crime, as for example, if, 
when the accused made his complaint, his daughter and son-in- 
law had been present and had then volunteered the informa- 
tion that the complaint was a false one. I am satisfied there- 
fore that the Indian Evidence Act does not permit these state- 
ments to be proved or used as evidence against the accused. 

I am quite clear on general principles also that these 
statements are not admissible as substantive evidence for the 
prosecution against the accused. If this case can be proved 
by the statements of the Police Officers that other people at a 
Police investigation told them that there was no dacoity, 
it would be equally open in another case to prove by similar 
statements that there was a dacoity or any other fact necessary 
for a conviction. Such a procedure, I am quite clear, is un- 
warranted either by the Indian Evidence Act or the Criminal 
Procedure Code. The fact that this is a case of a false com- 
plaint does not to my mind alter the general principle that 
criminal cases cannot be proved by reproducing the contents 
of the note-book of an investigating Police-officer. 


I am satisfied therefore that these statements were 
wrongly admitted in evidence against the accused. As I have 
already pointed out, if they are excluded, we are left only 
with the self-interested statements of the origina] accused in 
the complaint which are hardly a strong enough basis for a 
conviction. 1 would therefore reverse the conviction and 
sentence passed on the accused and direct him to be set at 
liberty and his bail-bond cancelled. . ° 

Madhavan Nair, J.:— | have had the advantage of read- 
ing the judgment just now delivered by my learned bfother. 

R__26 


Venkata- 
subbiah, 
In re. 


Wallace, J. 
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As I agree with that judgment, I propose to deal with the 
facts and the law arising in the case only very briefly. 


The accused has been convicted by the learned Sessions 
Judge of Cuddapah for the offence of preferring a false charge 
of dacoity under S. 211 of the Indian Penal Code, and has 
been sentenced by him to suffer rigorous imprisonment for 
two years. 


_ The accused made a complaint (Ex. A), that while he was 
proceeding on the ist of June, 1923, from Obulampet to 
Vontimitta railway station accompanied by his daughter, son- 
in-law, and a servant, six persons assaulted him and carried 
away the bundle of cloths and jewels kept in the custody of 
his servant. As this complaint was on investigation found 
to be false, the case out of which this appeal arises was launch- 
ed against him under S. 211, Indian Penal Code. 


It seems to me that the falsity of the complaint made 
by the accused depends mainly upon the evidence of P. Ws. 2 
tos. P. Ws. 7 to 11 are the persons said to have taken part 
in the dacoity. All of them state that they were absent from 
the village at the time of the occurrence. P. Ws. 12 and 13 
seek to prove the plea of alibi set up by P. W. 11. I agree 
with my learned brother in holding that it is very doubtful it 
P. W. 11 is the man named in Ex. A. P. Ws. 16 and 17, 


- the servant and the son-in-law of the accused, stated before 


the Sessions Judge that there was a dacoity and that the ac- 
cused was beaten ; and the Public Prosecutor was permitted 
to treat them as hostile witnesses and cross-examine them. 
In this connection I may point out that the accused’s daughter 
has not been examined at the trial. 


- ‘The evidence of P. Ws. 2 to 5 is to the following effect : 
P. W. 2, the Head-sonstable who investigated the dacoity 
case, stated that he examined the accused’s daughter and sore 
indaw and that they told him that the alleged dacoity never 
took place, that they did not lose any jewels or cloths, and 
that they did not accompany the accused to Vontimitta. 
P. W. 3, the Circle Inspector who also carried on the investi- 
gation of the case, stated that the daughter and the son-in-law 
‘of the accused told him that no dacoity took place. P. Ws. 4 
and 5 were-examined to corroborate the evidence of P. Ws. 2 
and 3 that the accused’s son-in-law and daughter stated that 
there was no dacoity. As already pointed out, P. Ws. 17 
and 16, the son-in-law and the servant of the accused, did not 
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corroborate what the Police-officers stated. 


It has been argued by the learned counsel for the appel- 
lant (1) that the evidence of P. Ws. 2 and 3 as regards what 
they were told at the investigation by the daughter, the son- 
inlaw and the servant of the accused should not have been 
admitted in view of the provisions of the amended S. 162 of 
the Code of Criminal Procedure, and (2) that, even if S. 162 
is not a bar to the admissibility of their evidence, the learned 
Sessions Judge should have excluded the statements as inad- 
missible under the provisions of the Indian Evidence Act. The 
first objection was overruled by the learned Sessions Judge 
and the second was not considered by him. 


The evidence of P. Ws. 2 and 3 consist of statements 
made to the Police by witnesses examined in the course of the 
investigation of the case. S. 162 of the Criminal Procedure 
Code before its amendment had nothing to do with statements 
not reduced to writing ; the section did not prohibit “ the 
use of such statements ” as evidence for any purpose admis- 
sible under the Indian Evidence Act. I think, even after 
the amendment, the application of the section should be con- 
sidered to be limited to the use of statements reduced to 
writing as under the old section. If this interpretation is 
not accepted, it would mean-that the legislature, by amending 
S. 162 of the Code of Criminal Procedure, has virtually re- 
pealed S. 27 of the Indian Evidence Act. As, in my opinion, 
such a result would never have been contemplated by the legis- 
lature, I hold that the amended S. 162, Criminal Procedure 
Code, is not a bar to the admissibility of statements made to 
P. Ws. 2 and 3 by the accused’s daughter and P. Ws. 16 
and 17. 


Though S. 162, Criminal Proceduré Code, does not pro- 
hibit the use of the oral statements in question, it seems to me 
that the statements are not admissible in evidence under 
the Indian Evidence Act. It has not been argued that these 
statements are admissible under S. 157 of the Eviderice Act, 
as these do not corroborate the statement of the accused’s 
daughter and the evidence of P. Ws. 16 and 17 given at the 
trial; but what is contended for by the learned Public Pro- 
secutor is this, that these statements are admissible as part 
of the res gestae under S. 6 or S. 7 of the Indian Eviderice 
Act. It will be observed that these statements were made 
to P. Ws. 2 and 3 during the Police investigation of the case. 
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They were made long after the commission of the offence, 
viz., the filing of the alleged false complaint. As the state- 
ments in question are not the necessary incidents of the 
offence itself and are not immediately associated with it, I do 
no think it can be said that they form part of the res gestae. 
I have, therefore, come to the conclusion: that these statements 
cannot be proved or used as substantive evidence in support 
of the charge brought against the accused. 


As the other evidence in the case is not of any value, | 
allow the appeal and set aside the conviction and sentence 
passed upon the appellant. The bail-bond of the accused 
will be cancelled. 


A. V. V. Appeal allowed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Devaposs. 
Veeraraghavachariar and others... Appellants* (PIfs.) 


v. 
The Secretary of State for India in 
Council, represented by the 
Collector of Tanjore ... Respondent in S. A. Nos. 688 
to 690 of 1921 and 854 of 1923 
(Defendant in all the cases). 


Land Acquisition Act, Ss. 3 (f) and 6 (3)—Public purpose—What is— 
Acquisition of house sites for Panxchamas—If a public purpose—Declaration by 
Government—Nature of—S. 6 (3) if ultra vires—Village site—W hat is. 


Acquisition of lands by the Government for the purpose of providing house 
sites for Panchamas is a public purpose within the meaning of the Land Acqui- 
aition Act. The Government is the proper authority for deciding what a 
public purpose is, and where it declares under .S. 6 that any particular land 
is néeded for a public purpose, the Municipal Courts cannot go into the ques- 
tion whether there is a public purpose or not. 9 Ch. App. 423 ; (1919) A. C. 
646 ; 13 Bom. L. R. 1097 referred to. 39 Bom. 279 (P C) ; 32 Cal. 605 (P C) 
distinguished. 

S. 6e(3) of the Land Acquisition Act is not ultra vires of the Indian Legis- 
lature as it does not take away any right of suit from the subject but merely 
statea that the Government declaration shall be conclusive evidence of the fact. 
History of the clause traced. 


Where a Legislature has acted within its powers, it is not open to a Muni- 
cipal Court to question the legality of the provisions of the enactment passed 
by the" Legislature. If an enactment or any provision thereof is ultra vires of 





_*S°A Nos. 688 to 690 of 1921 and 854 of 1923. ' 8th October, 1924. 
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the Legislature, it would be open to the Court to question the legality of the 
enactment or the provision. Status and powers of the Indian Legislature con- 
sidered. 4 Cal. 172 (P C)?; 1 Bom. 367 (P C) ; 40 Cal. 391 (P C) referred’ 
to. 

Village site does not mean lands reserved in a village for communal pur- 
poses byt land which is reserved for being parcelled out as house sites and also 
the land on which houses have been built. 


S. A. Nos. 688 to 690 of 1921. 


Second Appeals against the decrees of the District Court 
of Tanjore in A. S. Nos. 398, 380 and 399 of 1919 preferred 
against the decrees of the Court of the District Munsif of 
Negapatam in O. S. Nos. 389, 387 and 388 of 1918. 

$. 4. No. 854 of 1923. 

Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of East Tanjore at Mayavaram 
in A. S. No. 96 of 1922 preferred against the decree of the 


Court of the District Munsif of Shiyali in O. S. No. 109 of 
1922. 


K. Subramanian and S. Muthiah Mudaliar for appellants. 
The Government Pleader for respondent. 
The Court delivered the following 


JUDGMENT :_S. 4. No. 688 of 1921: The first 
point raised in this Second Appeal is that the acquisition of 
house ‘sites for Panchamas is not a public purpose 
and the Court can go into the question whether it is a public 
purpose or not notwithstanding the notification by 
the Government that the acquisition was for a public purpose. 
The second point raised is that S. 6, cl. 3, of the Land Acqui- 
sition Act of 1894 is ultra vires of Indian Legislature inasmuch 
as the clause states that the said declaration,meaning the decla- 
ration by the Government, shall be conclusive evidence that the 
land is needed for public purposes or for a company as the case 
may be. It is convenient to consider the first two points 
together. 


The argument of Mr. Muthiah Mudaliar for the äppel- 
lant is that by enacting the provision in cl. 3 of S. 6 that the 
declaration shall be conclusive evidence, that the land is needed 
for public purposes or for a company, the Indian Legislature 
has taken away the right of suit by the party and that Courts 
are not precluded from considering whether the purpose for" 
which the lands are acquired under the Land, Acquisition ‘Act 
is a public purpose or not and if it is not a public purpose ‘the 
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mere declaration by the Government that it is a public purpose 
would not make the acquisition legal. „Itis not contended on 
behalf of the respondent that the right “of suit has been taken 
away by cl. 3 of S. 6. All that S. 6 (3) declares is that if the 
Government declares that a certain purpose for which it wants 
to acquire the lands is a public purpose, it shall be conclusive 
evidence of the fact. 


The provision in S. 6 (3) that the declaration shall be 
conclusive evidence is not a new provision enacted in 1894. 
In Act XX of 1852, S. 1, there is a provision similar to this. 
S. I is in these terms: “ Whenever it shall appear to the 
Governor of Fort Saint George in Council that any land is 
needed for a public purpose, he shall make a declaration to 
that effect in-a minute of Council and such a declaration shall 
be conclusive evidence that the purpose for which the land is 
needed is for a public purpose.” A similar provision was 
enacted in Act VI of 1857, S. 2: “The Government may 
take any land on a simple declaration under the signature of 
a Secretary that itis required for public purposes.” This 
power the Legislature had before the Government of India 
Act, 1858, and it cannot be said that the Indian Legislature 
enacted a provision that it had no power to enact before 
the Government of India Act of 1858. The Govern- 
ment of India Act conferred upon the Indian Legislature the 
powers which it had when the Government was under the East 
India Company. ‘That being so, it cannot be said, that the 
provision in S. 6 (3) is ultra vines of the Indian Legislature. 


Before discussing the cases quoted on either side, it is 
best to consider what has been done by the Government. The 
Panchamas, the farm labourers of the Tanjore District, have 
been living on lands belonging to the Mirasidars or owners of 
the lands. They had no rights to the sites on which they 
built their houses and they were liable to be evicted or turned 
out at the will and pleasure of the landlord. In order to 
improve the condition of the Panchamas, the Government pro- 
posed fo acquire the sites and parcel them out to those who 
were willing to build houses on the sites. With this object 
the Government appointed a Deputy Collector to acquire sites 
in the Tanjore District. He acquired land under the provi- 


*sidns of the Land Acquisition Act and the plaintiff is one of 


those-persons whose land has been acquired for house sites 
for the Panchamas. He has brought this suit for a declara- 


8 
PART VI.) THE MADRAS LAW JOURNAL REPORTS. 207 


tion that the acquisition is illegal. Cl. (f) of S. 3 of the Land 
Acquisition Act defines a public purpose as including “the pro- 
vision of village sites în districts in which! the Local Govern- 
ment shall have declared by notification in the Official Gazette 
that it is customary for the Government to make such provi- 
sion.” Under this clause the Government published a notifi- 
cation. No. 317, dated 22nd May, 1895, and the District of 
Tanjore is one of the districts covered by the notification. I 
may remark in passing that the appellant contended that there 
was no such notification and such a notification, if it existed, 
should have been filed. I thought it best to have the notifica- 
tion on record and I directed the Government Pleader tc 
produce the notification. He has filed a copy of the original 
notification marked as Ex. III. From this notification it is 
clear that it is customary in certain districts for the Govern- 
ment to provide house sites. Under that notification the 
acquisition of land now in ‘dispute was made, as is clear from 
Ex. II. The acquisition having been made for a purpose, 
which the Legislature declared to be public purpose, it is not 
open to the Court to go into the question whether it is public 
purpose or not. Where the Legislature has acted within its 
powers, it is not open to a Municipal Court to question the 
legality of the provisions of the enactment passed by the Legis- 
lature. If an enactment or any provision thereof is ultra 
vires of the Legislature, it would be open to the Court to 
question the legality of the enactment or the provision. 

The Indian Legislature is a subordinate Legislature, sub- 
ordinate to the Imperial Legislature composed of the Crown, 
the House of Lords and the House of Commons. The 
Indian Legislature is governed by the provisions of the Acts 
of Parliament. The Government of India Act of 1858, 
21 and 22 Victoria, Cap. VI, gives power to the Indian 
Legislature to frame laws. Under the Act of 1833, III and 
IV, William IV, S. 43, the Governor-General in Council was 
given power to make laws and regulations and to repeal, 
amend, or alter any laws or regulations whatever then in: force 
or thereafter to be enforced. The Government is entitled 
to acquire lands for public purposes for every Sovereign 
authority has power to acquire private land for public pur- 
poses and has the power to frame laws for the acquisition of 
land. When it acts within such powers, as are given to it 
by the Legislature, a Municipal Court cannot question the 
validity of the provisions of any law which regulates the ‘ac- 
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raghava- quisition of land. In Empress v. Burah (1) their Lordships 
chariar of the Privy Council observed at page 180, “The Indian 
Secretary Legislature has powers expressly limited by the Act of the Im- 
of State perial Parliament which created it, and it can, of course, do 
nothing beyond the limits which circumscribe these powers. 
But when acting within these limits, it is not in any sense an 
agent or delegate of the Imperial Parliament, but has and was 
intended to have plenary powers of legislation, as large, and 
of the same nature, as that of Parliament itself.” If it is 
granted that the Indian Legislature has power to frame laws 
for the acquisition of private lands, it must be conceded that 
it has power to frame provisions in the Act for the purpose of 
carrying out the object of the enactment. One of such pro- 
visions is that contained in cl. (f) of S. 3. According to that 
provision the doing of a certain act is declared to be a public 
purpose. It is not open to a Court to go behind it and say 
that it is not a public purpose. 


Mr. Muthiah Mudaliar laid stress upon a decision in 
Damodar Gordhan v. Deoram Kanji (2). In that case the 
Privy Council held that S. 113 of the Evidence Act was ultra 
vires of the Indian Legislature. Lord Selborne at page 461 in 
delivering the judgment of their Lordships said with regard 
to_S_11a of the Evidence Act -_“ The Governor-General in 

~~~ Council béing precluded by the Act 24 and 25 Victoria, 
Cap. 67, S. 22 from legislating directly as to the sove- 
reignty or dominion of the Crown over any part of its terri- 
tories in India, or as to the allegiance of British subjects, could 
not, by any legislative Act, purporting to make a notificatien 
in a Government Gazette conclusive evidence of a cession of 
territory, exclude inquiry as to the nature and lawfulness of 
that cession.” In that case their Lordships held that under 
the Act of Parlifment the Indian Government could not by 
2 a notification hold that a portion of the territory was ceded 
to the Native Princes. There is nothing in the Government 
of India Act or in any other Act of Parliament which in any 
way limits the power of the Indian Legislature to frame laws 
for the acquisition of land and so the enactment called the 
Land Acquisition Act is not ultra vires of the Indian Legisla- 
ture. 





o , itis argued that the right of suit of party has been taken 
away by S. 6, cl. 3. That clause does not take away the 





ed 
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right of suit of any subject. What it declares is that when 
the Government declages a purpose to be a public purpose it 
shall be conclusive evidence of that. In Secretary of State’ 
for India v. Moment (3) the Privy Council held that a certain 
enactment, which took away the right of a subject to file a 
suit to question the act of the Government was ulira vires. 
The Burma Government passed Act IV of 1898 and S. 41 
provided that no Civil Court is to have jurisdiction to deter- 
mine any claim on any right over land as against Government. 
This provision was held to be ultra vires of the Burma Legisla- 
ture. Their Lordships held that the right of suit of a subject 
against the Government was preserved to him by the Act of 
1858 and it was not open to the Legislature to take away the 
right. In this case, the right of suit is not taken away by 
the Legislature, but cl. 3 of S. 6 provides that a declaration 
that the acquisition is intended for public purposes shall be 
conclusive evidence of that fact. No doubt in: Hemabat 
Framjee v. Secretary of State for India and Moosa Hajee 
Hassam v. Secretary of State for India (4) their Lordships of 
the Privy Council held that it is open to the Court to consider 
whether a purpose which was declared to be a public purpose 
by the Government was a public purpose or not. [In that 
case the Government proposed to acquire certain lands for 
building houses for Government servants and wanted to re- 
sume the land which was granted under the sanad to the 
plaintiff's predecessor-in-title. The question ‘turned upon 
the provisions of the sanad and in the course of the judgment 
Lord Dunedin observes at page 295 :—' Prima facie the 
Government are good judges of that. They are not absolute 
judges ; they cannot say sic volo. sic jubeo but at least a Court 
would not easily hold them to be wrong.” That observation 
cannot apply to the present case, for the egislature has de- 
‘clared that the acquisition of lands for village sites in certain 
districts 18 a public purpose if the Government by notification 
in the Official Gazette declares that it ‘is customary for the 
Government to make such provision. The case in Ezra v. 
Secretary of State for India (5), which went on appeal to the 
Privy Council in Ezra v. Secretary of State for India (6), has 
no application to the present case. In that case the acquist 


3. (1912) ILR 40C 391:24MLJ 459 (PC). ' e ° 
4. (1914) I L R 39 B 279: 28 ML J 179 (PC). 
s. (1902) I LR 30 C 36. 6. (1905) I L R za C 605 (PC). 
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tion was under Part VII of the Land Acquisition Act. Under 
S. 40 the Government before giving copsent shall be satisfied 
by an enquiry held under that section of the need and pub- 
lic utility of the proposed work. The question there was whe. 
ther the provisions of S. 40 were satisfied. It was held that 
the provisions of S. 40 were satisfied and that the plaintiff 
could not complain of the act of the Government. Here the 
acquisition is not under Part VII but under Ss. 6, 7, 8 and 9 
of the Land Acquisition Act. 

It is next urged that the purpose for which the acguisi- 
tion is made is not a public purpose. Reliance is placed upon 
Attorney-General v. Ferry (7) and Mersey Docks v. Cameron, 
Jones v. Mersey Docks (8). Granting for argument’s sake 
that it is open to consider whether the purpose for which the 
acquisition is made is a public purpose or not I do not think 
that these cases help the appellant much. In both cases it 
was held that the mere fact that the public was likely to be 
remotely benefited would not make the purpose a public pur- 
pose. Where the primary object is personal gain whether 
that be of a private individual or of a company, the public 
benefit resulting from the action of such a person or company 
is too remote, and the purpose cannot be said to be a public 
purpose. Every merchant and every dealer can say that he 
benefits the public because he is catering or providing to the 
wants of the public. The merchant’s first object is to make 
a gain for himself. The benefit that he may confer upon 
his constituents or patrons is very remote. Such purposes 
are not public purposes. In the Liskeard Union v. Liskeard 
Waterworks Co. (9) the decision turned upon the wording of 
the enactment. A work-house although a charitable institu- 
tion was held to be a dwelling-house within the meaning of 
the special enactnfent. It is not possible to define what a 
public purpose is. There can be no doubt that provision of 
house sites for poor people is a public purpose for it benefits 
a large class of people and not one or two individuals. In 
Hamabai v. Secretary of State for India(10) Chandavarkar, J. 
observed : “ There is no definition of ‘public purpose’ in 
any of oun legislative enactments to afford us a clue to the 
meaning of the term save that in the Land Acquisition Act ; 
but that 1s a partially inclusive and not an exhaustive defini- 


“tidh.” The definition given indicates what a public purpose 





——— — 





7 9 Ch App 423. 8. 11 House of Lords 443. 
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is and the provision of house sites for people is a public pur- 
pose. The Government is the proper authority for deciding 
what a public purpose is. When the Government declarcs 
that a certain purpose is a public purpose, it must be presumed 
that the Government is in possession of facts which induce 
the Government to declare that the purpose is a public pui- 
pose. The Government are the best judges in the circum- 
stances of what a public purpose is. In Wtjayasekara v. 
Festing (11) their Lordships of the Privy Council observed 
that the decision of the Governor of Ceylon on the question 
whether land is needed or not for public purposes was final. 
Though the case was from Ceylon and in the Land Acqu sition 
Ordinance) there was no section corresponding to S. 6 cl. 3 
of the Lan ! Acquisition Act of 1894, yet, the Privy © arcil 
held that th decision of the Governor was final. This ; vs 
that the Gc :rnment are the proper judges of what a / tic 
purpose is.| If the Government acts within the ae | _on- 
terred on iť by the Legislature, it is not open to a Mt jucipal 
Court to question the act. I hold that the purpose for which 
the acquisition was made was for public purposes within the 
meaning of S. 6 of the Land Acquisition Act and that the pro- 
vision in cl. 3 of S. 6 that the declaration shall be conclusive 
evidence if the land is needed for public purposes is intra vtres 
of the Indian Legislature. It was next argued that under 
S. 6 of the Land Acquisition Act the cost of acquisition should 
come out of the public revenues or some fund controlled or 
managed by a local authority ; otherwise the acquisition is not 
for a public purpose. In this case, there is no evidence that 
the cost of acquisition was met from the funds collected by 
the Land Acquisition Officer from the Panchamas. ‘The 
Land Acquisition Officer, P. W. 1, stated that he collected 
some money from some of the Panchamas and that he deposit- 
ed it with various banks and that his intention was to form 
co-operative societies to convey the lands to the persons who 
would pay for the sites. The cost of acquisition was met by 
the Government out of public revenue and therefore there 1s 
no substance tn this contention. 


It is feebly urged that there has been a contravention of 
the instructions of Government by the Land Acquisition Officer 
and therefore the acquisition of the land of the plaintiff is 
bad. Ihave not been shown any act or illegal omission which 
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would constitute a contravention of the instructions of Govern- 
ment on this point. 


It is argued on behalf of the appellant that what was 
contemplated by the notification of 1895 was village sites. Mr. 
Muthiah Mudaliar contends that village sites mean lands 
reserved for communal purposes. He has referred to no 
authority for this position nor has referted me to any Govern- 
ment order or standing order of the Board of Revenue for 
the position that village sites mean communal lands. A 
village site ordinarily means the site on which the houses in a 
village are built. The word used in the standing order is 
Gramanattam. The Government reserve a portion of the 
land fit for building purposes as gramanattam or village sites 
for the purpose of enabling people to settle on such sites and 
build houses, and grant a portion of that site to people on ap- 
plication (vide Standing Order No. 21 of the Board of Re- 
venue). There is a reference to gramanattam or village site in 
Madathapu Ramayya v. Secretary of State for India (12). 
There is also a reference in Mahammad Meera Mohideen v. 
Secretary of State for India (13). From the reference it is 
quite clear that what is spoken of as village site is not land 
reserved in a village for communal purposes but land 


which is reserved: for being parcelled out as house sites and 


also all the lands on which houses have been built. 


It is further contended that granting that the Government 
have power to acquire lands for village sites it is not competent 
for the Government to acquire particular sites of houses for 
the benefit of individuals. The Government instructed the 
Land Acquisition Officer to acquire the sites on which the 
houses of the Panchamas stand. [It is not to benefit any partı- 
cular individual that the Government have chosen to acquire 
sites and therefore the contention that the sites were acquired 
only for the benefit of individuals is not tenable. 


In the result the appeal fails and is dismissed with costs. 
This judgment will govern the connected Second Appeals. 


T S. V. Appeal dismissed. 








T2. (1903) ILR a7 M 386 at 393. 13. (1903) 13 M L J 269 at 2c. 
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In THE HIGH Court OF JupICATURE AT MADRAS. 
PRESENT ,:—MR. JusTICE RAMESAM. 


Ratnam Pillai ... Appellant* (Defendant) 
v. 
Kamalambal Ammal ... Respondent (Plaintif ). 


Transfer of Property Act, S. g1—Redemption—Right of—Mortgagor who 
has sold equity of redemption—Right of—Portion of consideration reserved 
with vendee—Effect—Contract Act, S. 74—Compensation—Default in payment 
of principal and interest—Enhanced rate allowed on principal only—If reason- 
able compensaiton. 


A mortgagor, who subsequently parts with the equity of redemption in the 
mortgaged property in favour of a third party under a sale-deed which reserves 
part of the consideration with the vendee, is nevertheless entitled to redeem the 
mortgage. 

In a case in which the mortgage deed provided that, if, at the end of 
one year from the date of the mortgage deed, there was a default of payment 
of both principal and interest, the mortgagee was entitled to compensation, 
the Courts below allowed interest at an enhanced rate of 18 per cent. per 
annum on the principal only. Held, that that was sufficient compensation for 
default in respect of both the principal and the interest. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Negapatam in A. S. No. 35 of 1921 
(A. S. No. 153 of 1921 on the file of the District Court of 
Tanjore) preferred against the decree of the District Munsif 
of Negapatam in O. S. No. 587 of 1919. 


M. Subbaroya Atyar for appellant. 
M. Patanjali Sastri for respondent. 
The Court delivered the following 


JupcMENT :— The defendant is the appellant in this 
Second Appeal. 


The plaintift is the heir of the original mortgagor. The 
defendant is the mortgagee. The mortgage was dated 14th 
December, 1912, and is evidenced by Ex. I. 


The first point argued for the appellant before me is 
that the plaintiff is not entitled to maintain the suit ,because 
she parted with the equity of redemption by the sale deed, 
dated 17th April, 1914, and therefore she is not entitled to 
redeem. He relies upon Dr. Ghose on The Law of Mori- 
gages in India, page 253, where the case of Kinnaird v. Trol 
lope (1) is referred to. The case cited has nothing, to Ao 
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with the point now raised. On the other hand, the last 
sentence of Dr. Ghosh, it should be noted, says, “ But this 
right cannot be actively asserted, and is^in this respect unlike 
the ordinary right to redeem which is possessed by every mort- 
gagor, ” is against the appellant. It may be that a mortgagor 
who once parted with his right of redemption absolutely has 
no right to redeem in England. Mr. Subbaroya Aiyar refers 
to Jones on Mortgages, Vol. Il, S. 1056. But even Jones 
says at the end of the paragraph, “But a mortgagor who has 
conveyed the land subject to the mortgage and has expressly 
reserved a lien for the purchase money may redeem by virtue 
of such interest, ” citing two American cases. 


In the present case part of the consideration was reserved 
by Ex. V and under S. 55 of the Transfer of Property Act 
plaintiff has a vendor’s lien in respect of a reserved amount 
so that plaintiff's case comes within the last ‘clause of S. 1056. 
In my opinion under S. 91 of the Transfer of Property Act 
a mortgagor is entitled to redeem. The case in Johnes v. 
Thomas (2) relates to a case of an assignment of interest 
during the pendency of a suit and in India is governed by 
O. 22, R. 10o. That decision cannot help the plaintiff. I 
think the lower Courts are right in holding that the plaintiff 
is entitled to redeem. 


The second point argued for the appellant is that he is 
entitled to a greater amount than what was found by the 
Courts below. At the end of one year from the date of the 
mortgage document, if there is a default of payment of both 
principal and interest, the mortgagee is entitled to compensa- 
tion. ‘The lower Courts allowed interest at the rate of 18 per 
cent per annum of the principal only. If the rate of com- 
pensation for default in payment of principal awarded was at 
a lower rate than 18*per cent. probably there would have been 
some substance in this argument. But as the mortgagee gets 
at the enhanced rate of 18 per cent., I think this is sufficient 
compensation for default in respect of both the principal and 
the interest. I do no think that the case calls for any modi- 
fication in my hand in respect of this. 


The third point argued by the appellant is that there is 
no misconduct on his part and that he is entitled to costs of 
the suit. I agree that he is entitled to costs of the suit only 
before the District Munsif’s Court. He has never raised 


. %. 11 Beaven sor. 
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this in the Lower Appellate Court, and though I am willing 
to modify the decreg in his favour I do not think this makes 
a difference in the costs of the Second Appeal. 1 therefore 
modify the decree of the District Munsif by allowing costs of 
the suit to the defendant but otherwise I dismiss the Second 
Appeal with costs. 
A.S. V. Second Appeal dismissed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice KRISHNAN. 
Pandalapalli Narayana Reddi 


and others _.. Petitioners* (Accused 1 to 3 in 
C. C. No. 3 of 1923 om the file of the 
® Court of the Taluq Magistrate, T adpatrt ) 
v. 
G. Dyvadeenachar _.. Respondent (Complainant 
in do.). 


Madras Estates Land Act, S. 212 (b)—Produce—Meaning—Cattle other 
than ploughing cattle distrarned for arrears of rent—Rescue of, by defaulter— 
Conviction for, under S. 212 (b)—Legality—Remedy of distrainer in such cas` 
—S, 90 of the Act—Effect. 

The word “produce” in S. 212 (b) of the Madras Estates Land Act means 
o produce of the land or trees in the defaulter’s holding” dealt with in S. 77 (iz) 
of the Act. It does not include all cattle other than ploughing cattle. 

The landholder distrained two she-buffaloes and a calf belonging to the 
petitioners for arrears of rent due to him by them. The petitioners forcibly 
rescued the cattle after they had been distrained, and for this they were con- 
victed by the Courts below under S. 212 (b) of the Estates Land Act. 

Held, that the petitioners did not commit any offence under S. 212 (b) of 
the said Act. 


Held, further that the distrainer’s remedy was under S. 90 of the Act to 
ask the Collector to get back the distrained property or its value. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment, dated 31st December, 1923, of the Court of the Sub- 
divisional Magistrate, Gooty, in Cr. A. No. 64 of 1923, pre- 
ferred against the judgment in C. C. No. 3 of 1923 on the 
file of the Court of the Taluq Magistrate of Tadpatri. 

S. Ranganatha Aiyar for petitioners. 

The Public Prosecutor on behalf of the Crown. 


V. Ramadoss for respondent. e ° 








*Cr RC No. 141 of 1924 . ` 
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The Court made the following 


. ORDER : This case raises a somewhat novel point under 
3. 212 (b) of the Estates Land Act. The complainant, the 
Shrotriemdar, distrained some cattle belonging to the peti- 
tioners before me for arrears of rent due to him. The 
cattle were not ploughing cattle but were two she-buffaloes and 
a calf. The lower Courts have found that the accused 
forcibly rescued the cattle after they have been distrained and 
have convicted them under S. 212 (b) and‘sentenced each of 
them to a fine of Rs. 120. l 


It is argued before me that S. 212 (b) does not deal with 
the rescue of cattle at all and that such rescue is not an offence 
under that section. S. 212 (b), leaving out the words in- 
applicable here, reads as follows :—“ forcibly or #clandes- 
tinely removes any produce duly distrained under this Act.” 
The question to be decided is whether cattle can be brought 
under the word “ produce.” - I am inclined to think that it 
cannot. The words of S. 212 (b) seem to be taken from 
the Bengal Tenancy Act, S. 186, but in that Act the word 
“produce ” does not appear but the word used is “ property. ` 
The fact that the word “ produce ” is substituted for the word 
“ property ’” seems to indicate that it was done advisedly to 
restrict the scope of the provision. Regarding forcible or 
clandestine removal of things duly distrained, it seems to me 
that some light is thrown'on this by Ss. 77 and go of the 
Estates Land Act. S.77, cl. (ii) states what the landholder may 
distrain, namely, “the moveable property of the defaulting 
ryot or the growing crops, or the produce of the land or trees 
in the defaulter’s holding.” That of course includes cattle 
which are not ploughing cattle which are exempted by cl. (b) 
of that section. Under S. go, cl. (b) if a person forcibly or 
clandestinely takes away moveable property once distrained, 
provision is made for an application by the distrainer to the 
Collector to pass an order directing that the property be res- 
tored o'r that its value be paid. Then we have got the provi- 
sion under S. 212 (b) which talks about “ produce” dulv 
restrained under the Act being forcibly or clandestinely re- 
moved. It seems to me, reading all the sections together, 
that the word “ produce ” in S. 212 (b) really means “ pro- 
dtice eof the land or trees in the defaulter’s holding ” dealt 
with in S. 77 (ii), giving a wide meaning to the word “ pro- 
duce,” it may probably include a flock of sheep or other cattle ` 
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and the Public Prosecutor argues that all cattle other than 
ploughing cattle would come under the word “produce.” I 
think this is putting too wide a meaning on the section. For 
some reason which is not apparent the Legislature has thought 
fit to exclude things other than produce when forcibly or clan- 
destinely removed from the scope of S. 212 (b), for they 
could easily have used the word “property” to cover all items 
of property if they wished. The fact that the word “property” 
was replaced by the word “ produce” suggests that it was in- 
tended that a restricted meaning should be given to the word 
“ produce,” and I feel therefore satished that we should 
construe the word “produce” in S. 212 (b) as meaning “ pro- 
duce of the land or trees in the defaulter’s holding.” In 
this view it must be held that the accused have committed no 
offence which falls under S. 212 (b). The distrainer’s 
remedy seems to be under S. 90 to ask the Collector to get 
back the distrained property for him or its value. 


The Revision Petition is therefore allowed and the con- 
viction set aside. The fines, if paid, will be refunded. 
A. S. V. Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present : Mk. Justice Devaposs. 


Vangali Venkanna and others ... ‘Appellamps* (Defend- 
ants 1 to 8) 


v. 
Polamarasetti Chinna Appalaswami... Respondent (Plain- 
tif). 


Service inam—Village service inam—Sale of—Not void ab initio—Purchaser 
deprived of possession by successor in office—Sutt by, to recever purchase-money 
paid by hkim—Limitation—Limitatien Act of 1908,° Art. 97—A pplicabiltty— 
Liability of purchaser to account for rents and profits. 


The sale of a village service inam is not void ab initie, It is good so 
long as the alienor is alive, but the vendee cannot assert a title either against 
the Government or against the successor in office of the alienor. š 


Plaintiff purchased a carpenter-blacksmith inam from defendants Tand 2 
under a sale deed, dated 26th April, 1909 and obtained actual possession of 
the property on the same date. Defendants 3 and 4, who were appointed to the 
office to which the inam appertained in the place of defendants 1 and 2, obtain- 
ed a decree for possession of the property on 26th May, 1917, and obtained 
actual possession from the plaintiff on 7th September, 1918. WA 
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‘.Venkanna In a suit‘ brought by the plaintiff on roth September 1918 to recover the 

See ie amount paid by him for the sale, keld, that Art. 97 of the Limitation Act 

- 7 Appala- applied to the case, the starting point of limitatibn being the date on which 
swami, _ he lost possession. _ 


Held, further that the plaintiff, who was enttled to recover the amount 
paid by him, was not accountable for the rents and profits of the property 
received by him while in possession thereof. 


; Second Appeal against the decree of the Court of the 
Additional Subordinate Judge, Vizagapatam, in A. S. Nos. 3ZII 
and 348 of 1921 (A. S. Nos. 164 and 167 of 1920 on the 
file of the District Court, Vizagapatam) , preferred against 
the decree of the Court of the District Munsif at Vizagapatam 
in O. S. No. 549 of 1918. 


| Y. Suryanarayana for appellant. 
B. Satyanarayana for respondent. è 


The Court delivered the following 


j JUDGMENT : The first point argued in this Second 
Appeal is that the suit is barred by limitation. 


Both the Courts have held that Art. 97 of the Limitation 

Act applies to the case. But Mr. Satyanarayana contends 
that Art. 62 applies. In this case the plaintiff was actually 
in possession of the property on the date of the sale which was 
on 26th April, 1909. The property which he purchased was 
a carpenter-blacksmith inam. Defendants 3 and‘ 4 were ap- 
pointed as village blacksmiths and they brought a suit in the 
Revenue Court for possession and a decree was given on 26th 

- May, 1917. Possession was actually given to defendants 3 
and 4 on 7th September, 1918. Both the Courts have held 

. that limitation began to run only from the date on which the 
' plaintiff was dispossessed of the property, i. e., 7th September, 
1918. The suite was brought on roth September, 1918. 
Now the contention of the appellant is that the sale itself was 
void ab initio and the period of limitation must be calculated 
from the date of the sale, i. ¢., 26th April, 1909, and he relies 
upor S. 5 of Act III of 1895. Under that section a village 
service inam cannot be transferred either by act of parties or 
through Court. But it does not prevent a person who is the 
village offce-holder from either leasing the property or trans- 
ferring it for consideration during his lifetime. Under the 
“Inam Law the Government is the owner of the property and 
an office-holder is entitled to the usufruct of the property 
dufing the time he holds office. The moment he resigns it 
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or he is dismissed or dies his successor will be entitled to the 
property. So long as he holds the office he enjoys the inam 
and a transfer by him of the land is not absolutely void. It 
is good so long as he is alive but the vendee cannot assert a 
title either against the Government of against the successor in 
office of the person who transferred the property to him. That 
‘being the law, it cannot be said that a transfer like this is 
ab initio void for the simple reason that on the vendor resign- 
ing the office or on the appointment of his successor the inam 
land has to go to the office-holder. In this case, on the ap- 
pointment of defendants 3 and 4, the right of defendants 1 
and 2 to hold land ceased and the Revenue Court gave a 
decree in favour of defendants,3 and 4 for possession of pro- 
perty. That being so the question is whether Art. 97 of 
the Limitation Act applies. Art. 97 gives three years’ time 
for money paid upon existing consideration which afterwards 
fails. Here the vendee, i. ¢., the plaintiff was in actual pos- 
session of the property till he was evicted therefrom by a 
decree of the Court. The consideration having failed only 
on the date on which the plaintiff was dispossessed of the 
property, limitation began to run only from that date. 


Reliance is placed by Mr. Satyanarayana upon a case in 
Juscurn Boid v. Pirthi Chand Lal Choudhury (1). In that 
case it was held that limitation period should be calculated 
from the day on which the suit declaring a sale invalid was 
brought and not from the date-on which an Appellate Court 
confirmed the decree of the Lower Court. ‘That case does 
not apply to the present case. Their Lordships observe at 
page 679 :_.‘ There may be circumstances in which a failure 
to get or retain possession may justly be regarded as the 
time from which the limitation period should run but that ts 
not the case here.” As observed by them the loss of :pos- 
session or failure to get possession may be the starting point 
of limitation. In this case the plaintiff did lose possession 
on a certain day and limitation must be calculated from that 
day. In this connection reference may be made to the deci- 
sion of the Privy Council in Harnaith Koer v. Indar Bahadur 
Singh (2) in answer to the argument of the appellant that 
if a transaction is void ab initio limitation ought to run from 
the date of the transaction. Their Lordships observe at 


page 75 :—“ An agreement, therefore, discovered to be %oid 
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is one discovered to be not enforceable by law and on the 
language of the section would include agreement that was void 
in that sense from its inception as distinct from a contract that 
becomes void. ” The decision in Narsing Shivbakas v. Pachu 
Rambakas (3) covers the point and it was held there that 
limitation began to run from the date on which the plaintiff lost 
possession of the property. I find this contention is not 
tenable and the Lower Court has rightly held that Art. 97 
applies to the case. 

The next contention of the appellant is that the plaintiff 
was in possession of the property for eight years and that he 
should be made to give an account of the rents and profits 
before he could claim the amount paid by him for the pur- 
chase of the property. The Subordinate Judge has given 
plaintiff 6 per cent. from the date of dispossession to*the date 
of payment. It cannot be said that the interest on Rs. 800 
which the defendant should have realised would be lower 
than the amount of income which the plaintiff derived frotn 
the property. Granting for argument’s sake that the appel- 
lant’s contention is sound it is quite clear that the income did 
not amount to more than what the defendants could reason- 
ably have realised by lending the amount on interest. But 
it is unnecessary to consider the point as I hold that when the 
plaintiff who paid consideration for the sale is deprived of 
the property sold to him he is' entitled to get back the amount 
paid by him. He is not in the position of a mortgagee who 
is accountable for rents and profits or of a trespasser who is 
accountable to the owner for the rents and profits he has re- 
ceived, Supposing he did not realise from the land during 
the eight years what he could have realised by investing 
Rs. 800 for interest, can it be said that defendants should be 
asked to pay the darfiages which the plaintiff has sustained ? 


The decree of the Lower Appellate Court is correct and 
the appeal fails and is dismissed with costs. 


A; S. V. | _ Appeal dismissed. 


i 
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IN THE HIGH Court OF JUDICATURE AT MADRAS. 


Present :— MR, Justice RAMEsAM AND MR. JUSTICE 
VENKATASUBBA Rao. 


V. K. Manikka Mudaliar ... Appellant* (Defendant) 
v 


K. Mahammad Ziavuddin Saheb... Respondent (Plaintiff). 


Registration Act, S. 77—Suit to obtain registration undar—Maintainability— 
Matter referred by Sub-Registrar to Registrar under S. 34 (4) of Act—Procedure 
proper in case of—Regtstrar passing order “ Registration refused ”—Remedy ef 
aggrieved party—Suit under S. 77—Appeal under S. 7a—A pplication under 
S. 73—S. 76 (a)—Orders falling under, 


The plaintiff presented a document executed in his favour before a Sub- ' 


Registrar for registration within four months of the date of its execution. The 
Sub-Registrar ordered notice to the executant who appeared beyond the four 
months. The Sub-Registrar referred the matter to the Registrar under S. 34(4) 
of the Registration Act, forwarding the document also to the Registrar. The 
Registrar passed an order “Registration refused” and gave reasons in which 
he held that the delay of the parties in appearing beyond four months did not 
“come under urgent necessity or unavoidable accident.;’ The document 
was then returned to the Sub-Registrar, who furnished to the plaintiff a copy 
of the order. The Sub-Registrar did not follow up the order of the Registrar 
by passing an order “ Registration refused.” 

In a suit instituted by the plaintiff to obtain registration of the document 
under S. ;77 of the Registration Act, held, that the suit was maintainable and 
that the plaintiffs remedy was not merely to appeal against the -order of 
the Sub-Registrar under S. 72, or to apply to the District Registrar under S. 73 
of the Act. 


The order passed by the Registrar fell under S. 76 (2) of the. Act, which 
is wide enough to cover all orders of the Registrar refusing: registration—whether 


such orders are passed on documents presented to him in the first instance or 
otherwise. 


Procedure proper to be followed by the Registrar on a matter being referred 
to him under S. 34 (4) and proviso to S. 34 (1) of the Act. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Vellore in Appeal*No. 124 of 1922 
(A. S. No. 243 of 1921 on the file of the District Court of 
North Arcot) preferred against the decree of the Court of 
the District Munsif of Vellore in O. S. No. 511 of 1920. 

C. V. Anantakrishna Atyar for appellant. ; 

A. Sundaram, G. Krishnaswami Atyar and T. Krishna- 
swami Aiyangar for respondent. 


The Court delivered the following 


Manikka 
Mudaliar 


JUDGMENTS :_Ramesam, J.: This Second Appeal Ramesam. J. . 


arises out of a suit to obtain registration under S. 77 of the 
I a l ŘaMM 
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Registration Act. The facts are as follows :—The suit 
document (Ex. A) was executed on 29th November, 1919, 
by defendant in favour of plaintiff. The plaintiff presented 
it before a Sub-Registrar for registration on 24th March, 
1920, 1. e., within four months of the execution. The Sub- 
Registrar ordered‘ notice to the executant who appeared on 
19th April, 1920, i. e., beyond four months. The Sub- 
Registrar referred the matter to the Registrar under S. 34 (4) 
of the, Act. In so referring the matter, he seems to have 
forwarded the document also to the: Registrar though this is 
not necessary under S. 34 (4), the Ofhce of the Registrar 
and the Joint Sub-Registrar being situate in the same building. 
The Registrar passed an order on 4th May, 1920 “ Registra- 
tion refused ” and gave reasons in which he held that the delay 
of the parties in appearing beyond four months: does not 
“come under -urgent necessity or unavoidable acci- 
cent ” (Ex. B). The document was then returned to the 
Sub-Registrar, who furnished to the plaintiff a copy of the 
order on 8th June, 1920. The present suit was filed on 14th 
June, 1920, the re-opening day of the District Munsif’s Court 
of Vellore. The District Munsif dismissed the suit on the 
ground that the plaintitt’s remedy was to have appealed against 
the order of the Sub-Registrar under S. 72 or made an appli- 
cation to the District Registrar under S. 73. On appeal the 
Subordinate Judge reversed the decision of the District Mun- 
sif and gave'a decree. The defendant files this Second 
Appeal. ~ 

Where a matter is referred to the Registrar under 
S. 34 (4) and proviso to S. 34 (1), the. Registrar may direct 
the registration if he is of opinion that the delay was. due to 
“urgent necessity or unavoidable accident.” The proviso 
does not describe the form of the order to be passed by the 
Registrar if he is not so satisfied about the delay. But, it 
may be conceded in favour of the appellant, that the proper 
form of the order is to express his opinion that the delay is. 
not due to urgent necessity or unavoidable accident. When 
he so expresses his opinion (such opinion being remitted to 
the Sub-Registrar), the Sub-Registrar ought to follow it up 
by endorsing on the document “ Registration refused” and 
then the remedy of the person who seeks registration is to 


. fle gn appeal under S. 72. This is the view taken by the 


Bombay High Court in Fattechand Anandram v. Umaji (1) 


À I. (1922) I LR 47 B 290. 
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and by the Punjab Chief Court in Harkishen Singh v. Sarmukh 
Singh. (2), where the exact reason for the refusal of the Sub- 
Registrar does not appear. A similar view is taken in the 
parallel section 26 in Gangadara v. Sambasiva (3). [Cf. 
Gangava v. Sayava (4)]. I agree with these decisions. So 
far the District Munsif is right. But, in the present case, the 
District Registrar did not pass the order which is the proper 
one according to the above decisions, viz., an order expressing 
his opinion about the delay. On the other hand he passed an 
order on the document “ Registration refused.” Nor did 
the Sub-Registrar follow up the order of the Registrar by 
passing an order “ Registration refused.” The District 


Munsif is in error in paragraph 7 of his judgment where he 


stated, “ The Sub-Registrar on receipt of the order ‘las en- 
dorsed on the document ‘ registration refused’ on .he same 
date 4th May, 1920.” This mistake of the Dist, .ct Munsif 
has been pointed out by the learned Subordinaté judge. The 
question that arises before us is What is the effect of the 
irregular procedure of the Registration Officers should the 
party suffer for their mistakes ? One way of construing the 
order of the Registrar is to regard him as having abridged 
the proper-and regular procedure, i. e., instead of the matter 
going before the Sub-Registrar for his endorsement and an 
appeal being filed against the order of the Sub-Registrar and 
the Registrar passing -final orders on such appeal, he 
anticipated such last order in appeal and passed his final order 
at an earlier stage. If so, the plaintiff’s suit is‘maintainable. 
But, even if this view ofthe Registrar’s order cannot be taken, 
the question is, not, what is the proper order which the Regis- 
trar ought to have passed but, what is the effect of the order 
he has actually passed. The question is whether it falls 
under S. 76 (a) so as to enable the plaintiff to sue. In my 
opinion, the language of S. 76 (a) is wide enough to cover all 
orders of the Registrar refusing registration. whether such 
orders are passed on documents presented to him in the first 
instance or otherwise. Mr. Anantakrishna Alyar argues 
that the clause is limited to the first class of cases only. If 
“the Registrar’ passes orders properly it is true no other class 
will fall under S. 76 (a). ‘But if the Registrar passes an 
order refusing registration by following an irregular proce- 
dure, I do not see why such an order should not fall wndér 
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S. 76 (a). Mr. Anantakrishna Aiyar argues that the ag- 
grieved party must first take.some steps to make the Register- 
ing Officers follow the proper procedure and then come to 
the Civil Court at the proper stage of the proceedings as con- 
templated by the Act and he argues that the arm of law 1s 
strong enough to compel the Registering Officers to follow 
the proper procedure. It may be that the arm of law is 
strong enough to get the procedure rectified. Yet I do not 
see why the party should suffer for the Registrar’s irregularity, 
i. e., why he should take some extraordinary remedy (such as 
a mandamus) to get the Registering Officers to observe the 
proper procedure and why, when the language of S. 76 (a) 
is wide enough to cover the actual order passed, he should 
not go to the Civil Court at once. 


The order of the District Registrar misled the Sub- 
Registrar who, seeing that his superior officer passed an order 
“ Registration refused, ” thought it would be presumptuous 
on his part to pass the same order once again and abstained 
from doing so. On the actual events that happened, the 
view of the Subordinate Judge is right and I would dismiss the 
Second Appeal with costs. 


Venkatasubba Rao, J. :_I agree. 
A. S. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE VENKATASUBBA Rao. 


Anappindi Somayya ... Appellant* (Plaintiff) 
v. 
Ayyalasomayajula Venkayya and 
others : Respondents (Defendants 


I to 5, 7 and 19). 


Hindu Law—Widow—Alienation by—Necessity—Proef—Onus on altenee 
—Recitals of necessity in deed of alienation—Weight due to—Presumption in 
case of ancient alienation—Evidence sufficient te prove necessity in case of such 
alienation. 

The suit was by a reversioner to recover properties sold by the last male 
owners widow in 1871, on the ground that there was no necessity justifying 
the alienation. The last male owner died in 1869 or 1870; his widow died 
in 1917 ; and the suit was instituted in 1918, nearly half a century after the 
e 
date®of the sale. 


aS, A, No. 572 of 1922, 22nd October, 1924. 
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The vendor and the vendee were dead at the date of suit; and there 
was no direct evidence as regards the existence of the necessity for the aliena- 
tion. But the deed of save contained a recital that the purchase-money was 
required for the purpose of discharging the debts,of the last male owner. The 
Lower Appellate Court found that the circumstances of the case were such as 
to justify a reasonable belief Ithat if an enquiry had been made -by the pui- 
chaser it would have confirmed the truth of the representation contained in 
the recital, the circumstances being, inter alia (1) that the portion of the 
property sold was small; (2) that the consideration was inconsiderable ; 
(3) that the lands sold were dry lands which yielded very little income ; 
(4) that the last male owner died indebted; and (5) that the plaintiffs 
father acquiesced in the alienation and did not seek to set it aside. 

Held, that on the above facts the Courts below were justified in holding 


that the alienee had discharged the onus of proving that the sale was for 
necessity. 


Scope of the presumption in respect of ancient alienations laid down in 
Banga Chandra, Dhur Biswas v. Jagat Kishore Acharjya Chowdhuri, I L R 
44 C 186 and Venkata Reddi v. Rani Sadheba of Wadhwan, I L R 43 M 547 


explained, 

Second Appeal against the decree of the District Court 
of Godavari at Rajahmundry in A. S. No. 343 of 1920, pre- 
ferred against the decree of the Court of the Subordinate 
Judge of Rajahmundry in O. S. No. 60 of 1918. 


G. Lakshmanna and 4. Satyanarayana for appellant. 
K. Ramamurthi for respondent. 
The Court delivered the following 


JUDGMENT :—The plaintiff instituted the suit as the re- 
versioner to the estate of one Eswarappa who died in the 
year 1869 or 1870. After his death, his property was taken 
possession of by his widow Rajamma, and she died in the 
year 1917. In 1871 she sold some items of property in 
favour of the first defendant’s father for Rs. 250. The sale 
is now questioned by the plaintif on the ground that there 
was no necessity justifying the alienation. The vendor as 
well as the vendee have died and the question had to be tried 
after the lapse of about half a century from the date of the 
sale. As might be expected, there is no direct evidence as 
regards the existence of the necessity for the alienation.. The 
deed of sale contains a recital that the sum of Rs. 250 was 
required for the purpose of discharging the debts incurred by 
the deceased husband of Rajamma. ‘The burden was upon 
the alienee to show that the sale was made for a necessary 
purpose and the District Judge agreeing with the Subordinate 


Judge held that in the circumstances of the case the onus was 
discharged. s ° 
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The Judicial Committee have clearly laid down in Banga 
Chandra Dhur Biswas v. Jagat Kishore Acharjya Chow- 
dhuri (1) and in Fenkata Reddi v. Rani Saheba of Wadh- 
wan (2) that in respect of ancient alienations the amount of 
evidence that should reasonably be demanded is not the 
same as in the case of recent transactions. Full and detailed 
evidence which may otherwise be forthcoming will not, owing 
to the lapse of time, be available and, in such circumstances, 
presumptions are permissible to fill in the details which have 
become obliterated by time. 


For the transaction to be upheld the alienee may establish 
that the alienation was made in circumstances of necessity. 
But he is not required to go so far. It is sufficient for him 
to prove that a representation was made that such necessity 
existed and that he acted honestly and made proper enquiry 
to satisfy himself of its truth. I shall deal first with the 
case where he seeks to make out that necessity actually existed. 
In respect of ancient transactions, what is the kind of proof 
that is required ? Ordinarily, recitals in deeds are evidence 
only as between the parties to the conveyance. But their 
Lordships point out that in case of transactions evidenced by 
ancient deeds, the recitals cannot be disregarded although no 
inflexible rule can be laid down as to the weight they are en- 
titled to receive. But recitals consistent with the probability 
and circumstances of the case assume importance and may be 
acted on. In other words, ordinarily the recital regarding 
necessity in a document is not direct evidence of the existence 
of the necessity. If hearsay evidence or second-hand proof 
is altogether rejected the recital cannot be relied on at all. 
Hearsay is excluded because it is not given on oath or cannot 
be tested by cross-gxamination and also for the reason that 
every witness must give his testimony under such circumstances 
as would subject him to the penalties of falsehood. Al- 
though a recital in a deed is not direct but only second-hand 
evidence, still their Lordships of the Judicial Committee say 
that it should not be disregarded. This is an exception to 
the general rule that direct evidence must be given of a fact. 
Recital in a document, not of a recent date, regarding the exist- 
ence of necessity is some evidence of its existence and if the 
recital 1s consistent with the probability and circumstances of 
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the case the Courts will generally act upon it. That is to 
say, full and detailed evidence which is ordinarily required 
is in such cases dispehsed with and presumptions are made to 
fill in gaps. 

Let me secondly take the case where the alienee seeks 
to prove that a representation was made to him, that he made 
proper enquiry, that he became satisfied of its truth and acted 
upon it. The recital in the deed is evidence of the fact that 
a representation was made to him. He acted upon that 
representation. This admits of no doubt. Then, regard- 
ing the enquiry, can full and detailed evidence be expected ? 
In this respect again, Courts do not insist upon strict proof 
and if the circumstances are such as to justify an inference 
that an enquiry was made, the Courts will hold without 
rigid proof that an enquiry was actually made. 


This is the general rule and the omission of full details 
may be made good by presumptions at whatever point thc 
proof is wanting. It is difficult to lay down any hard and 
fast rule. A sound exercise of judicial discretion is the only 
safe guide. 


Their Lordships of the Judicial Committee, having 
special regard to the facts with which they were dealing, 
illustrated the application of the rule regarding relaxation 
of proof in respect of ancient alienations in the following 
passage which occurs in their judgment in Banga Chandra 
Dhur Biswas v. Jagat Kishore Acharjya Chowdhuri (1) +— 
“ The recital is clear evidence of the representation, and, if 
the circumstances are such as to justify a reasonable belief 
that an enquiry would have confirmed its truth, then, when 
proof of actual enquiry has become impossible, the recital, 
coupled with such circumstances, would be sufficient evidence 
to support the deed.” These observations were made only 
by way of illustration. I make this remark because I have 
found a tendency to unduly restrict the application of the bene- 
fcent rule laid down in the judgment of the Judicial 
Committee. It is forgotten that these observations, very 
useful as they are, were made with reference to the facts of 
the particular case then under consideration and that there 
are other observations in the judgment which are at least 
equally important. 1 have been tempted to dwell on thig 
matter at some length on account of the long argument, which 
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Mr. Lakshmanna, the learned vakil for the appellant, address- 
ed to me on the subject. It is, however, sufficient to 
say that judged even by the test which is laid down in the 
passage extracted above, the alienee in the present case is 
fully protected and it has been established that the sale is 
valid. 

The learned District Judge has, in a very full and ex- 
haustive judgment, found that the circumstances of the case 
are such as to justify a reasonable belief that if an enquiry 
had been made it would have confirmed the truth of the re- 
presentation contained in the recital. To mention only a 
few facts, the portion of the property sold was very small. 
The consideration was inconsiderable being only Rs. 250. The 
lands were dry lands and yielded very little income, if they 
yielded any at all. The properties that fell at the partition 
to the plaintiff's branch of the family were sold away at some 
time, presumably to pay off the family debts. If the plaintiff 
wanted to make out that those properties were sold at a dif- 
ferent time or for a different purpose, these being matters 
exclusively within his knowledge, he should have given direct 
proof. In the absence of it, the inference must be against 
him. ‘There then is the further fact that the plaintiff’s father 
acquiesced in the alienation and did not seek to set it aside. 
The learned Judge’s inference from these and other facts is, 
in my opinion, perfectly correct and the Second Appeal fails 
and is dismissed with costs. 


A. S. V. Second Appeal dismissed. 





IN THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT : MR. CHARLES GORDON SPENCER, Officiating 
Chief Justice AND Mr. JUSTICE SRINIVASA ATYANGAR. 


V. A. V. S. Firm ...  Appellants* (Petitioners) 


Y. 
P. S. N. Muruganathan Chetti .. . Respondent (Respondent). 


Insolvency—Firm—Partner of—Insolvency petition by or against, pending 
in High Court—Insolvency petition by or against another partner filed subse- 
quently in District Court—Transfer of, to High Court—Discretion to refuse— 
Presidency Towns Insolvency Act, S. 97—Effect—Order of High Court Judge 
sifting in insolvency refusing to transfer—Appeal from—Presidency Towns 
Insolvency Act, S. 8, cl. 2 (b). 

e Jn the firm to which the respondent belonged there were three partners, 
and insolvency proceedings were pending before the Official Assignee, Madras, 
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against the two partners of the respondent. An application made to the Judge 
sitting in the Insolvency Court, Madras, for the transfer of an insolvency petition 
presented by or against theerespondent to the District Judge of Coimbatore to 
the file of the High Court was rejected by the learned Judge. 


On appeal from his order, , Held, (x) that under S. 8, cl. 2 (b) of the Presi- 
dency Towns Insolvency Act, an appeal lay from the said order, and (2) that 
the learned Judge had no discretion to refuse to transfer the petition presented 
to the District Court of Coimbatore. 


S. 97 of the Presidency Towns Insolvency Act provides that where insol- 
vency proceedings are pending against one partner in a firm any other insol- 
vency petition shall be presented in or transferred to the Court in which the 
first-mentioned petition is in course of prosecution ; and the section is sufficiently 
wide to cover insolvency petitions presented under the Provincial Insolvency 
Act to a Court which is subject to the superintendence of the High Court. 


On Appeal from the judgment of the Hon’ble Mr. 
Justice Waller, dated 28th August, 1924, and passed in the 
exercise of the Original Insolvency Jurisdiction of the High 
Court, refusing to transfer J. P. No. 105 of 1924 from the 
file of the District Court, Coimbatore, to that of the High 
Court and to consolidate the same with I. P. Nos. 33 and 68 
of 1921 on the file of the High Court. 


In the matter of P. S. N. Muruganathan ‘Chetti of 
P; S. N. Muruganathan Chetti & Sons, debtors in I. P. 


No. 105 of 1921 on the file of the District Court of Coimba- 
tore. 


V. Varadaraja Mudaliar for appellants. ' 
Messrs. Grant and Greatorex for respondents. 
The Court delivered the following 


JUDGMENT : This is an appeal against an order of 
Waller, J., sitting in the Insolvency Court in which he refused 
to transfer an insolvency petition presented to the District 
Judge of Coimbatore to the file-of his Court. 


There is a preliminary objection that no appeal lies on 
the ground that the Judge’s order is not a judgment. But this 
can easily be disposed of by reference to S. 8, cl. 2 (b) of the 
Presidency Towns {Insolvency Act, which provides for an ap- 
peal lying to this Court against any order made by a Judge 
in the exercise of jurisdiction conferred on him by this Act. 


The question we have to decide turns upon the interpreta- 
tion of S. 97 of the Presidency Towns Insolvency Act. This 
section runs thus :— 


“Where an order of adjudication has been made on an insolvency 
petition against or by one partner in a firm, any other insolvency petition 
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against or by a partner in the same firm shall be presented in or transferred 
to the Court in which the first-mentioned petition is in course of prosecution ; 


and such Court may give such directions for consoligating the proceedings fade 
the petitions as it thinks just.” 

Waller, J. declined to pass any orders on the appli- 
cation for transfer on the ground that it was ambiguous whe- 
ther the Court to which the insolvency petition was presented 
or the Court in which the earlier proceedings against a part- 
ner in the same firm was pending should take action. In 
the firm to which the respondent belongs there are three part- 
ners and insolvency proceedings are still pending before the 
Official Assignee against Ambalavana Chetti and N arayana- 
swami Aiyar who are the other two partners of the firm. 
Waller, J. was impressed by the decision of Justice Cave in 
In re, Nicholson (1). That learned Judge refused to make 
an order for transfer of bankruptcy proceedings pending be- 
fore a County Court Judge on the ground that he thought 
that the application should be made to the County Court 
Judge. At the date when that case was decided the 
Bankruptcy Act of 1883 was the Act in force in England and 
was equally applicable to bankrupts in the County Court and 
in the High Court, and no rules had been framed providing 
for making transfers under S. 112 which corresponds to S. 97 
of our Presidency Towns Insolvency Act. After rules had 
been framed no difficulty was found in another case In re, 
Williams (2) in making an order under this section. 


3. 97 of the Presidency Towns Insolvency Act is plain 
in its terms and imperative. It provides that where insol- 
vency proceedings are pending against one partner in a firm 
any other insolvency petition shall be presented in or transfer- 
red to the Court in which the first-mentioned petition is in 
course of prosecution. There is no limitation of the words 
“any other insolvency petition” to insolvency petitions pre- 
sented under the Presidency Towns Insolvency Act. It 
would therefore appear to be sufficiently wide to cover insol- 
vency petitions presented under the Provincial Insolvency Act 
to a Court which is subject to the superintendence of this 
Court. There is no reason why the legislature should have 
made a provision of this kind in order to provide for transfers 
of insolvency proceedings only from one High Court to an- 
other, if the policy underlying the section is of general applica- 
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transfer should be made, but there can be no ambiguity in 
India because the only Court exercising jurisdiction in insol- 
vency under the Presidency Towns Insolvency Act for the 
Presidency of Madras is the High Court of Madras. This 
is declared by S. 3 of the Act, and under S. 6, the Judge who 
is deputed to sit in the Court of Insolvency exercises all the 
powers conferred on the High Court under the section. Our 
attention has been called to the decision in Srinivasa Atyangar 
v. The Official Assignee of Madras (3) in which it was held 
by a Bench of this Court that the Judge exercising insolvency 
jurisdiction in the High Court had no power to transfer a case 
pending before him under the Presidency Towns Insolvency 
Act to the District Court of Tanjore. The ratio decidendi of 
that case appears to be that the Court to which the insolvency 
petition was transferred was not competent to hear and dis- 
pose of the same, because the jurisdictions under the Presidency 
Towns Insolvency Act and the Provincial Insolvency Act were 
distinct, and therefore the District Judge of Tanjore would 
have no jurisdiction to proceed under the Presidency ‘Towns 
Insolvency Act in the insolvency of a debtor who had pre- 
sented a petition before the High Court of Madras. The 
decision was one given with special reference to S. 24 of the 
Code of Civil Procedure which is made applicable by S. 90, 
cl. 1 of Act III of 1909 to insolvency proceedings. No such 
difficulties confront us in the present case because the words 
of S. 97 confer power on the Court to which the case is to 
be transferred to deal with the insolvency petition made 
against or by the same partner in the same firm and permit 


the Court to consolidate the proceedings. We have also: 


been referred to a decision of Marten, J. in In re, Maneck- 
chand (4) in which he held that the Commissioner in Insol- 
vency had no power to stay insolvency proceedings in a Dis- 
trict Court under S. 18 of this Act, the grounds of his deci- 
sion being that the District Court in its insolvency jurisdiction 
was subject to the superintendence of the High Court on its 
Appellate Side and not to the Commissioner in Insolvency, by 
which term he designated the Judge sitting in the Insolvency 
Court. It is unnecessary to canvass the correctness of that 
decision, as the terms of S. 97 of the Act are quite independent 
of the provisions of S. 18 and do not contain any reference 
to the powers of the High Court of superintendence ovet 
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other Courts subject to its Appellate Jurisdiction, which it 
has under S. 107 of the Government of India Act. For the 
purposes of the present case it is unnecessary to invoke the 
powers conferred on Courts of Insolvency in the Presidency 
Town and outside. S. 126 of the Presidency Towns Insol- 
vency Act and S. 77 of the Provincial Insolvency Act (V of 
1920) aid each other. As the terms of S. 97 make it obliga- 
tory on the Court exercising insolvency powers to transfer 
any insolvency petition in circumstances existing in this case, 
we are of opinion that Waller, J. had no discretion to refuse 
to transfer the petition presented to the District Court of 
Coimbatore, and that as he declined to make that order, we 
must allow the appeal and make the order ourselves, giving 
the appellant costs of this appeal payable out of the estate of 
the insolvent by the Official Assignee. The Court which 
deals with the petition may give such directions for consolidat- 
ing the proceedings with the other pending insolvency proceed- 
ings as it thinks fit. Taxed costs on the Original Side scale 
here and before Waller, J. to be paid out of the insolvent’s 
estate. The memorandum of cross-objections is dismissed. 


A. S. V. Appeal allowed : Memo. of 
cross-objecttons dismissed. 


[APPELLATE JURISDICTION.] 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE SPENCER AND MR. JUSTICE 
DEVADOSS. 


.V. Gopal Chetti and others ... Appellants* (Peti- 


tioners ) 
v. 
The Ripon Press and Sugar Mill 
Co., Ltd., Bellary, represented 
by K. Venkata Rao ... Respondent (Respondent). 


Company—Winding up—Grounds—Justifiable lack of confidence in con- 
duct and management of Company's affairs if and when a ground. 

On an application for the winding up of a Company it was not suggested 
that the Company was ;insolvent, but it appeared that its affairs were carried 
on in such a way that the members of one family were able to exercise a pre- 
dominating influence over the management of the Company and to secure 
certain benefits for themselves, that the minority were unable to protest 
effectually against the actions of the directors because the majority of the shares 
were in the hands of one family and the directors themselves were able to hold 
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over the shareholders the fear of having to pay the unpaid portion of their 
shares, and that that caused a lack of confidence in the management of the 
directors which there was yo hope of improving so long as the then directorate 
continued and the funds were in the hands of the then treasurers. 

Held, that under the circumstances the only course to be taken for securing 
the just rights of the shareholders was to direct the winding up of the Company. 
(1924) A C (H L) 738. followed. 


On Appeal from the order of the Hon’ble Mr. Justice 
Kumaraswami Sastri, dated 3rd November, 1922, and made 
in the exercise of the Ordinary Original Civil Jurisdiction of 
the High Court in O. P. No. 93 of 1922 in the matter of the 
Indian Companies Act (VII of 1913) and in the matter of the 
Ripon Press and Sugar Mill Co., Ltd., Bellary. 

B. Somayya and T. R. Arunachalla Aiyar for appellants. 


S. S. Vijayaraghavachariar for respondent. 

The Court delivered the following 

JUDGMENT :_This is an application for the winding 
up of the Ripon Cotton Press Company which has its place of 
business at Bellary and its factory at Raichur in the Nizam’s 
Dominions. It is not suggested that the Company is insolvent 
and in fact we have a statement in which dividends are shown 
to have been declared from 1909 till 1922. It is, however, 
urged that it is just and equitable that the Company should be 
wound up within the meaning of S. 162 (6) of the Indian 
Companies Act, because the Company is not being worked for 
the benefit of the shareholders in general but mainly for the 
benefit of the family of Mr. Venkata Rao who is one of the 
Directors of the Company and Chairman of the Board of 
Directors. 

In Loch v. John Blackwook (1) it was held to be a good 
reason for making a winding up order that there was a justif- 
able lack of confidence in the conduct and management of the 
Company’s affairs owing to the management being held in one 
family which was in a position to dominate the other share- 
holders and monopolise the Company’s affairs for its own 
individual benefit. The learned Judge in the trial Court was 
of opinion that sufficient facts had not been proved to justify 
a winding up order. ‘The case just quoted by me was not then 
brought to his notice as it was decided subsequent to his order 
of 3rd November 1922. The principal grievance of the 
petitioning shareholders is that very large balances, instead ot 
being kept in a Bank where they might earn interest, are kent 
in the hands of the treasurers who are K. V. S. Ramachander 
x, (1924) A C (H L) 738. ° A 
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& Co. represented by Mr. K. Ramachander, who is Mr. Ven- 
kata Rao’s son, and that while these balances have been accu- 
mulating the amount of dividend per shfre has been diminish- 
ing. An enormous advantage was secured by Mr. Venkata 
Rao’s family by a special resolution of an Extraordinary 
General Meeting of 26th March 1910 when it was resolved 
that the firm of Ramachander & Co. should be appointed the 
treasurers of the Company on condition of their retaining 
the Company’s moneys without interest and also of lending 
moneys to the Company without interest whenever required. 
Simultaneously the Office of Secretary was abolished with 
effect from 1st April 1910. This was resolved at the meet- 
ing of 26th March 1910 and confirmed at a subsequent meet- 
ing on the goth April. As a result of this resolution 
Mr. Venkata Rao’s family were able to have the control of a 
large amount of capital for which no security was given and 
no interest had to be paid. It is not on 
record that they ever had to lend any money to the 
Company without interest. It was thus made advantageous to 
the directorate to accumulate as large balances as possible in 
the hands of the treasurers and to pay as small amounts as 
possible in the way of dividends. When I say “ directorate ” 
I mean Mr. Venkata Rao and those who had the same interest. 
The capital of the Company consists of 250 shares of Rs. 500 
each, of which only 200 shares have been issued and Rs. 2 50 
paid up on'each share. It is alleged in the petition that Mr. 
Venkata Rao has control over 75 shares which are directly in 
the name of himself and his family. But in his evidence Mr. 
VenkataRao admitted that he had interest in 142 or 146 shares 
out of the total of 200 shares and thus in all voting he is able to 
command a preponderating influence. It is also alleged that 
if the other shareholders do not show compliance with his 
wishes he coerces them by threatening to call up the unpaid 
portions of their shares. At one time when there was a 
question of abandoning the Hospet Sugar Mill, which was 
one of the objects of the Company, P. W. 1 states that Mr. 
Venkata Rao threatened to call up the unpaid share capital 
and put the shareholders to inconvenience and trouble if thev 
did not agree to his proposal. As the Sugar Mill is one of 
the objects of the Company declared in the Memorandum of 
Association, a special resolution of the shareholders and the 


orders of the Court were required by S. 12 of the Indian Com- 
panies Act for altering the Memorandum. Asin 1920 to 
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1922 there were five directors, of whom Mr. Venkata Rao 
was one and his son K. Ramachandran was another, two of 
his nephews and a brother-in-law were also Directors, there 
was every chance of the Directors being able to effect their 
own purpose and put pressure on the shareholders by using 
their power under Arts. 24 to 26 of the Articles of Association 
in Table A of the Act to make the shareholders pay up the 
calls and to forfeit the shares of those members who did not 
comply with their demands. Since the appointment of 
K. Ramachander & Co. as treasurers in 1910 the dividends 
per share have shown a steady decrease until in 1921 and 
1922 only Rs. 15 per share were declared, this being equal to 
a dividend of about 6 per cent. One explanation for keep- 
ing such large sums in the hands of the treasurer is that money 
comes in at the end of the year and expenses have to be in- 
curred during the working season for which a large amount 
of working capital is necessary ; but the balance sheets in 
past years do not show that more than Rs. 10,000 has ever 
been necessary for the working expenses of the Company, 
whereas the balances that have been kept have in one year 
been as much as Rs. 54,000. In addition to this, there have 
been several irregularities in the working of the Company. 
Dividends have not been regularly paid. Some shares were 
pledged in favour of a mortgagee whose transferee brought 
2 suit and although the transfer had been recognised, the 
Company contested the suit O. S. No. 12 of 1917 and had 
to pay costs amounting to Rs. 587 and Rs. 1,176 for interest. 
The officers of the Company evidently did not act in a bona 
fide manner in defending the suit against the plaintif’s de- 
mand after the shares had been registered in the name of the 
transferee. In Small Cause Suit No. 71 of 1917 a decree 
was obtained for Rs. 125 on account of dividend which was 
being withheld without any justification. The balance sheet 
for 1923 is not yet available in spite of the requirements of 
S. 131 of the Act, although we are now nearly at the end of 
1924. Although the accounts appear to have been audited 
every year by an auditor named G. Venkatachellam Chetti, it 
does not appear that the accounts at Raichur were looked into 
and compared with the accounts kept at the Head Office in 
Bellary. On 27th August, 1921, a resolution was passed by 
a majority of votes of the shareholders for the voluntary 
winding up of the Company. But this was not given effect 
to as the resolution was not passed at an extraordinary meeting 
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called for that purpose and it did not comply with the condi- 
tions of S. 81 of the Indian Companies Act as to a three-fourths 
majority of shareholders. It is evident that the affairs 
of this Company are carried on in such a way that the members 
of one family are able to exercise a predominating influence 
over the management of the Company and to secure certain 
benefits for themselves. The minority are unable to protest 
effectually against the actions of the Directors because the 
majority of the shares are in the hands of one family and 
the Directors themselves are able to hold over teh shareholders 
the fear of having to pay up the unpaid portion of their shares. 
This causes a lack of confidence in the management of the 
Directors which there is no hope of improving so long as the 
present directorate continues and the funds are in the hands 
of the present treasurers. Under these circumstances, we 
think that the only course we can take to secure the just rights 
of the shareholders is to direct the winding up of 
the Company, and the appeal will therefore be allowed 
with costs here and in the lower Court and the case will be 
remanded to the Trial Court for the appointment of an Ofi- 
cial Liquidator and for making such other directions as may 
be necessary under the provisions of Part V of the Indian 
Companies Act. 


Ar SNV Appeal ower 


PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at Allahabad) 


PRESENT : Lord ATKINSON, LORD SUMNER AND SIR 
JOHN EDGE. 


Lala Jai Narain and others ... Appellants* 


v. 
Lala Ujagar Lal and others ... Respondents. 


‘Civil Procedure Code, S. 92—Trust for charitable or religious objects— 
Public or private—Dharmasala—Bisrant Ghaut—Food and cloths to poor and 
sadhus—Medicines for the sick—Alleged vagueness and uncertainty of objects 
—Joint Hindu family—Mitakshara Law—Separation between brothers—Joint 
family business carried on by one of the brothers with his sons—No presumption 
that the brother separated from his sons—Trust moneys deposited with joir! 
family firm—Liability for misappropriation thereof. 


P, who was a member of a joint Hindu family, governed by the Mitakshara 
"Law separated from his brothers and from his sons, and by his will directea 





s 
*P C Appeals Nos. 77 and 78 of 1922. 30th October, 1924. 
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that his entire separate property should be devoted, intar alia, to (1) the con- 
struction of a dharmasala and two temples and a bisrant ghaut, and (2) the 
distribution of cloths and food to the poor and sadhus, and of medicine gratis 
to the sick. The will specifically provided that no one at any time and under 
any circumstances should have any claim to the properties. The will named 
a committee of trustees to administer the trust property and execute the 
trusts, such committee consisting mainly of the testator’s sons and grandsons. 
The testator’s eldest son (who had separated from his brothers) carried on 2 
joint family business with his own sons and this joint family firm held on behalt 
of the trustees the moneys of the wagf fund. The managing member of the 
joint family having misappropriated some of such trust moneys, in a suit under 
S. 92, Civil Procedure Code, held, that the joint family and the individual mem- 
bers thereof were liable for the sums misappropriated, and must repay them 
to the new committee appointed. When a Hindu governed by the Law oi 
the Mitakshara, who has sons living separates from his brothers, there is no 
presumption of law that he has separated from his sons also. Balabux v. 
Rukkmabat, L R 30 I A 120 and Hari Bakhsh vw. Babu Lal, LR si LA 163 
referred to. 

Held also (affirming the judgment of the High Court), that the will 
created a trust for public (and not private) purposes of a charitable or religious 
nature, and there was no vagueness or uncertainty in its objects to make it void. 

Consolidated Appeals from a decree of the High Court 
of Judicature at Allahabad (3rd April, 1919), which modified 
a decree of the District: Judge of Mainpuri (2nd May, 1916) 


decreeing the plaintiffs’ claim. 


The material facts appear from the judgment of their 
Lordships. 


J. M. Parikh for appellant Jai Narain. 


A. H. Clauson, K. C. and Dube for appellants Prag 
Narain and Brahma Narain. 


L. de Gruyther, K. C. and W. Wallach for plaintiffs- 


respondents. 


30th October, 1924. The Judgment of the Board was 
delivered by 


Sir Joun Edge :— The suit in which these two consoli- 
dated appeals from a decree of the High Court at Allahabad 
have arisen was brought in the Court of the District Judge of 
Mainpuri in the United Provinces on the 20th May, 1915. 
The reliefs claimed in the suit 'were the removal of the then 
trustees of an endowment for religious and charitable purposes 
on account of alleged misappropriation of the endowed pro- 
perty, and the appointment of new trustees to whom the pos- 
session of the entire endowed property should be given ; that 
accounts should be furnished of the property of the endow- 
ment and the misappropriations should be fade good ;. that 
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a scheme for the management of the endowment should be 
settled ; that any other beneficial relięf should be granted ; 

and that costs should'be decreed against any of the defendants 
who might be found liable. The suit was brought under 
S. 92 of the Code of Civil Procedure, 1908. The plaintiffs 
had obtained the consent in writing of the Legal Remembran- 
cer of the United Provinces to the institution by them of the 
suit, such Legal Remembrancer haying been the officer ap- 
pointed under S. 93 of the Act to exercise in those Provinces 
the powers in that respect which are conferred on the 


Advocate-General by S. 92. 


The parties to the suit are residents of Etawah in the 
United, Provinces, and are Hindus of the Agarwal caste. The 
caste name is also written Aggarwall. The plaintifs are 
through a common ancestor related, more or less distantly, to 
the defendants, and are persons who were interested in the 
proper management of the trust properties of the endowment. 
The defendants are descendants of one Sital Prasad who 
founded the endowment eo his will of the 24th February, 
1904. 

The Agarwal is a well-known caste land has caste sub- 
divisions. The members of the caste in the United Provin- 
ces and the Punjab are mainly Zamindars, or agriculturists, 
or are engaged in other forms of trade. The Agarwals of 
the United Provinces and of the Punjab carry on their busi- 
ness, whatever it may be, either separately or as joint families. 
When the business is carried on as the business of a joint 
family it is as a rule carried on in the name of the managing 
member of the joint family or in a firm name. 


The first of these appeals is by Lala Jai Narain, who was 
defendant 1. Thesother of these appeals is by Lala Prag 
Narain and Lala Brahma Narain, who were respectively de- 
fendants 2 and 3. 

As there are nine defendants in the suit against all of 
whom a common liability is not alleged it is advisable to state 
at once who the different defendants are. Sital Prasad, who 
founded the endowment in question, and his elder brother, 
Kunj Behari Lal with their father Lala Gopi Nath, constituted 
a joint Hindu family, which was governed by the law of the 
Mitakshara. After the death of Lala Gopi Nath, the bro- 
thers Kunj Beharj Lal and Sital Prasad separated in 1900, ana 
subsequently mony Behari Lal died childless. Before the 
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endowment in guestion was founded Kunj Behari Lal had by 
his will left all his property to his eldest nephew, Banke Behar: 
Lal. Sital Prasad hid married and had sons, Banke Behari 
Lal, above mentioned, Girwardhari Lal, Banarsi Das and Sheo 
Narain, defendant 8. Banke Behari Lal married and had 
sons Lala Jai Narain, eldest son, defendant 1,Rup Narain,who 
died before suit leaving a son, Shyam Behari Lal, defendant 
4, Lala Prag Narain, defendant 2 and Lala Brahma Narain, 
defendant 3. Girwardhari Lal, second son of Sital Prasad, 
married and had sons Lala Gur Narain, defendant 9, and 
Lachmi Narain. Banarsi Das, third son of Sital Prasad, 
married and had sons Lala Suraj Narain, defendant 5, Bry 
Narain, defendant 6, and Keshab Narain, defendant 7. 


Sital Prasad separated from his sons in or before 1903 
and made his will of the 24th February, 1904 and died on the 
sth March, 1904. There ts evidence on which their Lord- 
ships find that Banke Behari Lal separated from his brothers. 
Banke Behari Lal and his sons constituted a joint Hindu 
family. Banke Behari Lal and his sons carried on business un- 
der a firm name of “ Banke Behari Lal Jai Narain.” It is not 
proved, nor, indeed, had it been even alleged, that Banke 
Behari Lal and his sons had ever separated, and as such a 
separation has not been proved the presumption in law is that 
they continued joint. It has not been proved that the sons 
of Banke Behari Lal after he died, on the sth March, 1907, 
separated. Consequently it is ‘to be assumed, unless the 
contrary has been proved and it has not been proved, that 
the business which was carried on under the firm name of 
“Banke Behari Lal Jai Narain” has continued to be the 
business of a joint family. At all material times Lala Jai 
Narain, defendant 1, was 2 member of that joint family, and 
appears to have acted as the managing member of 
the joint family, and he was also a member of a committec 
of trustees which was appointed by the will of Sital Prasad 
to manage the property of the endowment created by that will. 
When Shyam Behari Lal, defendant 4, was born has not been 
proved, but it is stated in the plaint of the 20th May, 1915. 
that he was then about 8 years of age; it is thus uncertain 
whether he became a member of the joint family before o: 
after the death of his grandfather Banke Behari Lal, but the 
question is not material as it appears to their Lordships. , 

Owing to a misconception of the effect of a judgment of 
the Board which was delivered by Lord Davey in Balebux 


P.C, 


Lala 
Jai Narain 
T. 

Lala 
Ujagar 
Lal. 


Sir John 
Edge. 


240 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLVIII. 


Ladhuram v. Rukhmabat(1), it was generally, but erroneously, 
assumed that the Board had decided that when a Hindu 
governed by the law of the Mitakshara$ who had sons living, 
separated from his brothers it was a presumption of law that 
he had separated from his sons and that he and his descendants 
ceased to constitute amongst themselves a joint family unless 
it was proved that they had agreed to continue to be a joint 
Hindu family. It was pointed out, however, by the Board 
in a judgment which was delivered on the 22nd January, 1924, 
in Hari Baksh v. Babu Lal and another (2) that that was an 
erroneous conception of the effect of what Lord Davey had 
said, and that no authority had been brought to the attention 
of their Lordships for introducing a novel principle into the 
law of joint Hindu families governed by the law of the Mitak- 
shara. In the case of Hart Baksh v. Babu Lal and another 
(2) the parties were Hindus of the Bakkal Aggarwall caste 
of the Punjab. In the present case the learned Judges of the 
High Court in appeal decided that Shyam Behari Lal, defend- 
ant 4, was not liable in respect of the wagf trust fund, which 
was deposited by Banke Behari Lal with “ Banke Behari Lal 
Jai Narain.” Possibly,.the explanation of that decision is 
that the learned Judges had, as others had done, misconceivec 
the effect of the judgment which had been delivered by Lord 
Davey. 


In their plaint the plaintiffs alleged that Sital Prasad. 
who died on the sth March, 1904, had by his will, dated the 
24th February, 1904, made a wagf of his property for reli- 
gious and charitable purposes; had appointed a committee of 
trustees, of which his eldest sôn Banke Behari Lal should be 
president ; that after the death of Sital Prasad the whole of 
the wagf property was taken possession of by Banke Behar: 
Lal ; that the defendants 1, 2, 3 and Shyam Behari Lai, 
defendant 4, were at the date of the suit in possession of the 
wagf property. 

The defendants 1, 2, 3 and 4 jointly filed a written state- 
ment in which they did not deny or admit the statement in the 
plaint that the defendants 1 to 4 were, when the suit was 
brought, in possession of the wagf property, consequently it 
must be taken that that statement was not traversed and was 
not in issue. They alleged that the will of Sital Prasad 
treated a private endowment and that S. 92 of the Code of 


1 LR 301A wo. 2. (1924) LR 51 I A 163:47 ML J 938. 
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Civil Procedure, 1908, did not apply. The meaning of that 
allegation is that Sital Prasad’s will did not create any trust 
for public purposes of a charitable or religions nature. They 
also alleged that they had been satisfactorily carrying on the 
management of the wagf, and they denied that there had been 
any misappropriation of the wagf fund and that there was 
any liability on them. It is not necessary to refer to the 
written statement of any other defendant. 

Sital Prasad, who was by occupation a moneylender and 
zamindar, made his will on the 24th February, 1904. As 
translated it was so far as is material as follows :— 

“I, Sital Prasad, son of Lala Gopi Nath, deceased, caste Agarwal Sahu, 
resident of the city of Etawah, do declare as follows :— 


Let it be known that under the decree of the Civil Court, dated the 
16th April, 1903, passed by the Subordinate Judge of the District of Mainpuri 


on the basis of the arbitration award, dated the 31st March, 1903, the whole of. 


my property is partitioned as against my sons and grandsons. I enjoy full 
proprietary rights of every sort in respect of the said property and have no 
co-share: or co-parcener therein. I, therefore, give it in writing as regards 
the said property that I shall remain ,in proprietary possession of the property 
during my lifetime, that as regards the moveable and immoveable properties 
that might remain in my possession at the time of my death, I make a will as 
follows :—A committee should be formed to carry out the directions given below. 
The committee would have all sorts of powers regarding the management of 
the said properties My eldest son, Banke Behari Lal, should be appointed as 
the president (of the committee), Banarsi Das, my third son, should be the 
secretary and Sheo Narayan, my fourth son, Jai Narayan, son of Banke 
Behari Lal aforesaid, Gur Narayan, son of Girdhari Lal and Gauri Shankar, 
son of Raghubar Dayal, should be appointed as the members of the said com- 
mittee. The president's vote should be treated as three votes, the secretary's 
vote as two, and each member’s vote as ,one. The resolutions should be always 
passed with reference to the majority of votes and the resolution passed should 
be considered to be the orders of the committee amd all proceedings of every 
sort should invariably be taken in accordance therewith. The power to remove or 
re-appoint the pregident, secretary and the members shell remain in the 
hands of the committee, but let it be known that any one who shall be admitted 
into the committee aa directed above shall be from amongst my sons, grandsons 
and their descendants, No stranger can be admitted into the committee, nor 
can he, under any circumstances, make any sort of interference. 

1. I consider it admissible to give some of the directions below -—The 
committee, so far as possible, shall be bound to comply with them. 

(a) Bisrant (ghat) of Sri Jamunaji should be built in Etawah at a cost 


of about Rs. 2,500. 

(b) A dharmasala containing two temples, one of Sri Mahadeoji Maharaj 
and the other of Sri Thakurji Maharaj should be built in Etawah, at a cost 
of about Rs 5,000. e ° 

(c) In the said dharmasala each of the four sons of mine should cause 
four small rooms to be built at his own cost under the management df the 
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committee, with reference to the plan of the dharmasala. The amount that 
might be given in charity on the occasions of the marriages of my sons, grand- 
sons or their male children, should be given in this wagf fund to the extent 
of one-fourth. Should any one fail to do so, he and his sons should be debarred 
from holding any of the aforesaid offices so long as they do not comply with 
the above directions. 


(d) The principal amount of cash of the property should not be utilised 
in defraying any expenses other than those enumerated above. So far a, 
possible about three-fourths of the income yielded thereby, i. e., interest or profit 
should be spent on the following objects 'according to the discretion of tke 
committee or on any ‘other act of charity — 


(2) Such quantity of unparched grain, flour or parched barley should 
be given for eating to sadhus, batragis (mendiants) and pilgrims as might be 
considered proper or in the winter season some clothes, etc., or medicine mizht 
be distributed fo the sick. 


(it) Expenses in connection with the staff, pay of employees, repairs of 
the dharmasala, temple and bisrant, etc. (should be defrayed out of the said 
fund). 


(112) Should any of my sons or their descendants lead a retired life and 
st in contemplation and wish to be supplied with clothes and food, then the 
gaid person should get such assistance so long as he lives in the dhar masala. 


2. The president and the searetary shall have power to realise every sort 
of money, grant receipts, acknowledge full payment, affix signature, purchase 
and sell property, verify at the time of registration, advance money on interest, 
qarry on every sart of trade, take all sorts of Court proceedings either them 
selves or through their general attorney, in short they shall have power to 
take all the prodeedings of every sort, but all the said proceedings relating iv 
the wagf shall be taken in the name of me, Lala Sital Prasad. The president 
and the secretary shall be competent to institute every sort of suit, set up defence 
and take Court procedings in their own names There shall be no necessity 
to include the names of other members. 


3. In addition to the dash, etc, due to or by me under my account-books 
and-Aundis, a 5 biswa zamindari share in mauza Kutubpur, pargana Bhartna, 
district Etawah, which forms the subject-matter of a former gift and in respect 
of which my name is entered in the public papers, i. z. the khewat, is also 
included in the subject-matter of this will. As regards the said pioperty it 
is also direoted that it may be sold if it can be sold with profit at a low rate 
of interest. 


4. No one lat any time under any circumstances shall have any sort of 
claim in respect of the aforesaid property. The income and expenditure, etc, 
of every sort shall be daily entered in the account-book. 


5. The president and the secretary should, according to the arbitration 
award, dated 31st March, 1903, take all proceedings in the cases relating to 
the shops at Cawnpore, the full particulars whereof are given in the said 
arbitration award and get their names entered in the Court (plapers) in place 
of my name. They should incur expenses out of the amount standing to tav 
credit §n the papers, Moreover, the president and the secretary should cause 
mutation proceedings to be taken in respect’ of such property or land as might 
belong? to any patty under the said arbitration award but which might be 
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entered in my name and in respect of which mutation proceedings, etc, might 
not be completed in my lifetime. 
I have, therefore, exechited this will so that it may serve as evidence. ” 

It is obvious to their Lordships that Sital Prasad by his 
will disposed of all his property. 

When Sital Prasad died his property was represented by 
Rs. 48,000 in cash or securities, two houses at Etawah valued 
at Rs. 2,000, and zamindari property valued at Rs. 2,000. 
The committee took over the houses and the zamindari pro- 
perty. His eldest son, Banke Behari Lal, got possession 
of the cash and securities and handed them over to a “shop” 
which he and his sons carried on as a joint family, trading 
under the firm name of “ Banke Behari Lal Jai Narain. ” 


It has been held by the two Courts below, the District 
Judge and the High Court, that Sital Prasad by his will 
created a trust for public purposes of a charitable or religious 
nature and that it was not void as being vague or uncertain 
as to the charities to which it applied. Their Lordships 
agree with that construction of the will. Having regard to 
the fact that the bathing ghat might be washed away or 
damaged by floods in the Jumna and the expenses which might 
have to be incurred in replacing it or in repairing it, and 
having regard to the fact that the expenses of maintaining 2 
dharmasala would much depend on the number of pilgrims 
using it, it was a prudent provision of the will, as their Lord- 
ships understand it, that one-fourth of the income of the en- 
dowment should ordinarily be kept in reserve by the trustees 
to meet such extraordinary expenses when they should occur. 
It is quite clear from cl. (#v) of the will that no one, except 
as provided by the will, should have any claim to any part of 
the income of the wagf property. 


From 1904 until 1907 the committee appear practically 
to have done nothing to carry out Sital Prasad’s directions. 
It 1s doubtful if during that period the committee held any 
meetings. So far as has been proved the first meeting of the 
committee was held on the sth December, 1907. The Com- 
mittee, however, on the 12th September, 1904, or one of them 
applied to the municipality of Etawah for permission to con- 
struct a bathing ghat on the Jumna and to erect a dharmasala. 
The application to construct the bathing ghat was refused be- 
cause the committee required the municipality to divert a bucca 
drain from the land which the committee reguired for the con- 
struction of the ghat. The application for permission to 
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crect the dharmasala was refused because the committee want- 
ed the Government to grant to them Nazgul lands gratis. lt 
may be doubted whether either of those applications was made 
bona fide. Nothing further was done by the committee for 
the construction of a bathing ghat, and until 1907 nothing fur- 
ther was done by the committee with the object of erecting a 
dharmasala or of providing a building which could be used as 
a dharmasala. 


Banke Behari Lal died on the 5th March, 1907, and was 
succeeded as President of the Committee of Trustees by his 
second son Rup Narain, and later Lala Jai Narain, defend- 
ant I, was appointed Secretary. On the 14th March, 1907, 
Banarsi Das and Sheo Narain, two of the younger sons of 
Sital Prasad, brought a suit against Lala Jai Narain, defend- 
ant 1 of this suit, Girwardhari Lal, their then eldest surviving 
brother, and Gur Narain, the eldest son of Girwardhari Lal. 
for cancellation of the will of 24th February, 1904, of Sital 
Prasad and for possession of their share of the estate of Sital 
Prasad, or in the alternative, if that will should be held to be 
genuine, an order that the directions contained in that will 
should be carried out. It may be inferred that the directions 
given in that will were not being carried out by the committee. 


It is now necessary to be considered whether there weie 
any misappropriations of the wagf property by the trustecs, 
and if there were, then it 1s to be considered whether the joint 
family trading as “Banke Behari Lal Jai Narain” can be made 
liable to repay any of the moneys misappropriated. The mis- 
appropriations which the District Judge and High Court have 
concurred in finding began in 1907 and ended in 1914, and in 
the aggregate amounted to Rs. 48,000. Their Lordships agree 
with the Courts below that these misappropriations for which 
the trustees are responsible were committed and amounted in 
the aggregate to Rs. 48,000. These misappropriations be- 
gan after Banke Behari Lal died and they were committed with 
the knowledge and assent of Lala Jai Narain, defendant 1, 
and for those misappropriations of the trust fund their Lord- 
ships agree with the Courts below that Lala Jai Narain, 
defendant 1, is responsible. 

After the death of Banke Behari Lal in 1907, the joint 
family continued to carry on the business which had been car- 
ried ọn in the firm name of “ Banke Behari Lal Jai Narain.” 
Whether there was any change in the trading name of the 
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joint family after the death of Banke Behari Lal their Lord- 
ships do not know. It is immaterial whether there was or not 
a change in that trading name, and their Lordships will con- 
tinue to refer to that trading name as the trading name of the 
joint family. It appears to their Lordships that after the 
death of Banke Behari Lal his eldest son Lala Jai Narain was 
the managing member of the joint family. After the death 
of Banke Behari Lal the joint family continued to hold on be- 
half of the trustees the moneys of the wagf fund which Banke 
Behari Lal had, on the death of Sital Prasad, deposited with 
“Banke Behari Lal Jai Narain.” Lala Jai Narain, defendant 1, 
on behalf of the joint family,was a party to the following tran- 
sactions which affected the trust fund of the trustees in the pos- 
session of the joint family. In 1907 some people in Etawah 
trading in the name of “ Durga Prasad and Sital Prasad . 
owed to “ Banke Behari Lal Jai Narain” Rs. 16,000. The 
debtors were in difficulties, and Lala Jai Narain, defendant 1, 
repaid that debt to the joint family by transferring Rs. 16,000 
from the credit account of the trustees to “ Banke Behari Lal 
Jai Narain ” and took a mortgage for Rs. 16,000 in favour of 
the trustees, thus substituting the trustees for “ Banke Behari 
Lal Jai Narain ” as the creditors of “ Durga Prasad and Sital 
Prasad.” Another instance is, the Bharat Bank owed to 
“ Banke Behari Lal Jai Narain” Rs. 10,000. The Bharat 
Bank got into difficulties and subsequently failed. Lala Jai 
Narain, defendant 1, on behalf of the joint family transferred 
that debt to the wagf account of the trustees with “ Banke Be- 
hari Lal Jai Narain.” In 1914, after Lala Prag Narain, defend- 
ant 2, who was one of the joint family, had become a member 
of the committee of trustees, a firm trading as ‘‘ Ram Din and 
Sital Prasad’? owed Rs. 15,000 to “ Banke Behari Lal Jai 
Narain.” The debt was unsecured and the debtors were un- 
able to pay it. Lala Jai Narain, defendant 1, in the interests 
of “ Banke Behari Lal Jai Narain” transferred that debt of 
Rs. 16,000 to the wagf account of the trustees. The three 
instances to which their Lordships have referred represent in 
the aggregate Rs. 41,000 of the total sum of Rs. 48,000 which 
was misappropriated, and in their Lordships’ opinion for that 
Rs. 41,000 Lala Prag Narain and Bramha Narain, defendants 
2 and 3, as members of the joint family trading in the name of 
“ Banke Behari Lal Jai Narain” are equally responsible iw 
this suit with Lala Jai Narain, defendant 1, but in their Lord- 
ships’ opinion it has not been proved that the joint family is 
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responsible for the balance of Rs. 7,000 of the Rs. 48,000 of 
misappropriation of the waqf fund. 


The learned District Judge decreed the suit in the manner 
following :— 


“1. The committee will be reconstituted as follows subject to their 
acceptance : Lala Sheo Narayan, president ; Lala Prag Narayan, Lala Suraj 
Narayan, defendants, Lafa Gauri Shankar, plaintif and Babu Dharam Narayan, 
pleader, Mainpuri, members. 


2. The entire property will be put in charge of the said trustees for 
management on the lines suggested. 

3. Lala Jai Narayan will, within three months, furnish full accounts 
of the affairs of the trust, showing how the capital sum estimated at Rs. 52,000 
has been utilised, and also how the interest thereon at a rate fixed by the 
Court at 4 per cent. per annum has been spent. Neither the transfers to Lala 
Jai Narayan, himself in lieu of mortgages, hundis or other securities can be 
accepted by the Court, nor can the release to Lala Banarsi Das of Rs. 10,000, 
with interest thereon be allowed as ‘a charge against the fund. The balance 
due to the fund on these accounta which are to be furnished will be handed 
over to the committee in the form of cash or realizable securities, 

4. The committee will have full power to carry out the testator’s 
wishes as laid down in the will. They will close the Gracey Hindu School, 
Prepare a scheme of systematic charity and cither build a dharmasala or some 
similar institution of a kind approved by this Court. 


5. The plaintiffs’ costs will be borne by Lala Jai Narayan personally, 
who will bear his own costs and those of Lala Gur Narayan. 

The other defendants 'will bear their own costs with the proviso that 
those of the heirs of Lala Banarsi Das will be paid out of the estate of Lala 
Banarsi Das, Interest at 6 per cent. per annum will be allowed on the costs 
as usual, 


And that the sum`of Rs 1,079-2-0 be paid by Jai Narayan, defendant, 
to the plaintiff on account of costa of this suit with interest 'thereon at the 
tate of 6 per cent. per annum from this date to date of realisation. 

It is futher ordered that Jai Narayan, defendant, do pay Rs 76-3-0 
to Gur Narayan, defendant, with interest at 6 per cent. per annum from this 
date up to the date of Fealisdtion and Rs 203-4-o on account of costs of Suraj 
Narayan and others, defendants, with interest be charged to the property of 


Lala Banarsi Das.” 

From that decree the plaintiffs appealed to the Higt: 
Court as also did Lala Jai N arain, defendant 1, and Lala Sheo 
Narain, defendant 8, who so far as his costs only were con- 
cerned, filed a cross-objection. 

The High Court heard the two appeals together and 
dealt with them and the cross-objection in one judgment, as the 
Court was entitled to do. The High Court made the follow- 
ing fecree = 

e “Itis orderel and decreed that the decree of the Judge of Mainpuri 
be modified to this extent that the direction to Jai Narain to render accounts 


( ° 
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to the new committee be deleted therefrom and instead thereof it is hereby 
directed that the first three defendants shall pay to the new committee 
Rs. 48,000 with interest at 4eper cent. per annum from the sth of March, 19C4, 
to the date of payment, less a sum of Rs 1,308 and shall deliver the houses 
and the share in the village of Kutubpur to the new committee and that the 
rest of the said decree be maintained and this appeal and the cross-objection 
filed by Sheo Narain under O. 41, R. 22 of the Code of ‘Civil Procedure be 
and they hereby are dismissed. i 


And it is further ordered that the appellant aforesaid do pay to the 
tespondents Nos. 1 to 3 aforesaid, the sum of Rs (1,331-11-3) one thousand 


three hundred and thirty-one annas eleyen and pies three only, the amount 
of costs incurred by the latter in this Court. 


And it Ñs further ordered that the costs incurred in the Lower Court 
be paid with interest thereon as awarded by the said Court.” 


Their Lordships, having considered the facts in the suit 
and the law which appears to them to be applicable to the facts 
will humbly advise His Majesty that the appeal of Lala Jai 
Narain, defendant 1, should be dismissed, but the decree 
against Lala Prag Narain and Brahma N arain, defendants 2 
and 3, should be varied by making the principal sum which they 
are jointly and severally with Lala Jai Narain liable to pay to 
the new committee to be Rs. 41,000 with interest at 4. per cent. 
per annum from the sth March, 1904, to the date of payment 
less the sum of Rs. 1,308 and that the rest of the decree of the 
High Court should stand. Lala Jai Narain must pay two- 
thirds of the costs of the respondents in these consolidated 
appeals, and Lala Prag Narain and Brahma Narain must pay 
one-third of the costs of the respondents in these consolidated 
appeals, as the variation of the decree of the High Court 
which their Lordships advise should be made was not suggested 
by them or on their behalf, and they have made no payment in- 
to Court, and have resisted the claim of the plaintiffs from the 
first. l 


Before concluding, their Lordships must refer to a matter 
which has caused much trouble in the preparation of the advice 
which they will humbly offer to His Majesty. 


In the judgment delivered by the learned Judges of the 
High Court they correctly said :—“ The two appeals Nos. 140 
and 241 of 1916 are connected and arise out of a suit brought 
under S. 92 of the Code of Civil Procedure.” In the case 
which was filed in this appeal on behalf of Lala Jai Narain, his 


counsel stated :—“ Against the said decree of the Distric? 


Judge, Jai Narain and the plaintiffs both appealed to the High 
Court.” In the case which was filed in this appeal on behalf 
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of Lala Prag Narain and Lala Brahma Narain their counsel 
stated : “The 1st defendant, Jai Narain, appealed from the 
said decree of the District Judge to the High Court of Judica- 
ture at Allahabad, and the plaintiffs filed cross-objections in 
regard to costs.” No copy of the appeal which presumably 
was filed by the plaintiffs appears in the record which is before 
their Lordships, and the cross-objections in regard to costs 
which were in fact filed were filed riot by the plaintiffs, but by 
the defendant Lala Sheo Narain. In the case which was filed 
in this appeal on behalf of two of the plaintiffs by another 
counsel it is stated : “ Cala Jai Narain alone appealed to thc 
High Court against the decree of the learned District Judge, 
and impleaded as respondents the plaintiffs and the defendants 
who had not appealed.” Such contradictory statements as 
to matters which were of record very rarely occur in cases filed 
in appeals to His Majesty in Council, but in the present case the 
contradictory statements and the absence from the record 
before their Lordships of a copy of the memorandum of ap- 
peal to the High Court of the plaintiffs who did appeal to that 
Court must be the results of negligence for which persons in 
India are presumably responsible. Their Lordships must 
accept as correct the statement of the learned Judges of the 
High Court in their judgment that there were two appeals be- 
fore them, but they observe that only one decree is included ir 
the printed record, and that was in Appeal No. 140 of 1916 
of Lala Jai Narain. 

Solicitor for appellant (Jai Narain) in Appeal No. 77 
of 1922 : E. Dalgado. 

Solicitor for appellants (Prag Narain and others) in 
Appeal No. 78 of 1922, and respondents in Appeal No. 77 of 
1922 : H.S. L. Polak. 7 

Solicitor for respondents (Ujagar Lal and another) in 


both appeals : Douglas Grant. 
A. de M. Decree varied. 
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IN THE HIGH COURT oF JuDICATURE AT Mapras. 
PRESENT : MRs JUSTICE SRINIVASA ATYANGAR. 
Sri Toleti Satyanarayanamoorthi . .  Petitioner* 
(Petitioner-defendant) 


v. 
Jayanti Butchayya ... Respondent (Respondent- 


plaintiff ). 


Civil Procedure Code, O. 23, R. 3 and O. 43, R. 1—Order recording cor- 
promise—Decree in accordance therewith—Factum of compromise disputed—- 
Appeal. 


Where a compromise alleged to have taken place between the parties to 
ay suit is recorded by the Court on an application under O. 23, R. 3 of the 
Civil Procedure Code and a decree is passed thereon, an appeal lies from the 
order recording the compromise at the instance of the \party who denies the 
truth of the compromise. 


Alamelu Ammal v. Rama Aiyar, 43 M L J 290 doubted. 
Govindasami v. Kali Perumal, (1922) 16 L W 155 followed. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Subordinate Judge of Cocanada in C.M.A. No. 6 
of 1922 preferred against the order of the Principal District 
Munsif of Cocanada in I. A. No. 109 of 1921 in O. S. No. 509 
of 1920. 


P. Somasundaram for petitioner. 


K. S. Krishnaswami Aiyangar and A. Satyanarayana for 
respondent. 


The Court delivered the following 


JUDGMENT : In the case from which this revision peti- 
tion arises the petitioner was the defendant. He filed an ap- 
plication under O. 23, R. 3, for recording a compromise alleged 
to have taken place between him and the pldintiff to be record- 
ed. The Court of first instance found for the compromise 
and passed an order for its being duly recorded. On appeal 
the Subordinate Judge disbelieved the case for the defendant 
and found that the fact that there had been a compromise was 
not satisfactorily established and dismissed the petition of the 
defendant. Before me it has been sought to be urged by the 
learned vakil who appeared for the petitioner that the plaintiff 
had no right of appeal to the Lower Appellate Court because 


the order passed by the Court of first instance became merged * 


in the preliminary decree passed at the same time by the Court. 
ee 
*C R P No, 201 of 1923, 28th Qctober, 1924. 
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Reliance was placed for that position on the decision in Ala- 
melu Ammal v. Rama Atyar (1). Thare the learned Judges, 
Oldfield and Venkatasubba Rao, JJ., observed as follows :— 
“The order in question is one regarding a compromise be- 
tween the parties. Decree in terms of that compromise was 
passed later. It is impossible to see how there can be an 
appeal against the order when it has become merged in the 
subsequent decree. ” It seems to me that, with all respect, the 
correctness of that decision is open to doubt. However that 
may be, for the purposes of the present case it is enough to say 
that the learned Judges thought that the fact that the decree in 
terms of the compromise was passed later was a point of dis- 
tinction. In this case the decree was passed immediately and 
as part of the order recording the compromise. 1 may refer 
here to the case of Govindasami v. Kali Perumal (2), where 
Sadasiva Aiyar and Coutts Trotter, JJ., held that even when 
there was a decree passed according to the terms of the com- 
promise an appeal would properly lie against the order record- 
ing or refusing the compromise. A similar view has been 
taken in Megh Raj v. Tulsi Ram (3). In Paban Sardar v. 
Bhupendra Nath Nag (4), Jenkins, C. J. and Chatterjee, J. 
have laid down that the omission by the Court of first instance 
to make a formal order recording the compromise, but merely 
passing a decree in accordance with the terms of the compro- 
mise was irregular, because it had the effect of depriving the 
parties of the statutory right of appeal against the order given 
by cl. (u) of O. 43, R. 1. Therefore I am satisfied there 
is no foundation for the objection taken, namely, that the 
appeal to the Lower Appellate Court was not competent. In 
this view there is no other question of jurisdiction before me. 


The learned yakil has drawn my attention to certain facts 
and circumstances which go to show that the Lower Appellate 
Court might have conceivably gone wrong in its appreciation 
of the evidence. But sitting here in revision I have no right 
to interfere with the conclusion of fact arrived at by the 
Lower Appellate Court. 


The revision petition is accordingly dismissed with costs. 





A. V. V. Petition dismissed. 
@ 
er, (31922) 43 M L J 290. 2. (1922) 16 L W 155. 


3. (1924) 6 Lah, L J 187, 4. (1915) ILR 43 C 85, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE SRINIVASA ATYANGAR. 
Narikkote Kunnamangalath Ittisseri 


Kuberan Nambudri ...  Petitioner* (Respondent- 
defendant) 
v. 
Pothera Kalloor Koman Nair ... Respondent (Petitioner- 
1st defendant). 


Civil Procedure Code, S. 10—Stay of suit—“ Matter in issue,” meaning 
of—Two suits involving a common issue—If section applicable. 


‘The expression “matter in issue” cin S. 10 of the Civil Procedure Code 
has referdrice to the entire subject in controversy between the parties and the 
mere fact that one of the issues in two suits is common is not sufficient to 
attract the operation of S. 10 of the Civil Procedure Code. 


Sreexamulu y. Sreeramulu, 15 L W 646 followed. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsif 
of Taliparamba in M. P. No. 2179 of 1923 in O. S. No. ?2 
of 1918. 

T. S. Viswanatha diyar tor petitioner. 

O. T. Govindan Nambiar for respondent. 


The Court delivered the following 


JUDGMENT :—This is a Civil Revision Petition by the 
plaintiff in O. S. No. 82 of 1918 on the file of the District 
Munsif’s Court of Taliparamba. The suit was for redemp- 
tion of certain lands by the plaintiff, and one of the issues 
raised was whether the plaintiff who claimed under an adop- 
tion had been validly adopted. It appears that in a previous 
action between the plaintiff and the first defendant the same 
issue had been raised and is now pending disposal in an appeal 
before the District Judge of South Maldbar having been re- 
manded after a second appeal by this Court. The defendant 
in this suit put in an application to the District Munsif’s Court 
under S. 10 of the Civil Procedure Code for staying the trial 
of this suit pending the disposal of that appeal which is still 
pending. The District Munsif made an order of stay. I 
think the order of the District Munsif was wrong. Under 
S. 10 of the Code of Civil Procedure it is necessary that the 
matter in issue must be directly and substantially in issue in 
both the suits. The learned counsel for -the resportdent 
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argued that the expression “ matter in issue ” should be con- 
strued as meaning merely the main question involved in the 
suit, and his contention was that as the°issue relating to the 
adoption was the main question; in that suit as well as in the 
present suit the order of the District Munsif was right. But 
I do not think that the expression “ matter in issue” can be 
so construed. 


I believe the real intention of the Legislature in framing 
S. 10 of the Civil Procedure Code was merely to prevent later 
suits relating to the same subject-matter being tried before 
an earlier suit relating to the same subject-matter is tried and 
disposed of. Otherwise the result will be that if any issuc 
should be common to two suits the later suit could never 
possibly be disposed of before the earlier suit. But we know 
that the law recognises that the decision even in a later suit 
may operate as res judicata in a suit which has been really 
instituted previously. There is also direct authority for the 
position reported in Sreeramulu v. Sreeramulu (1), where 
Mr. Justice Venkatasubba Rao construing this very section 
has, after referring to the previous decisions, come to the con- 
clugion that the expression “matter in issue” in S. ro has 
reference to the entire subject in controversy between the 
parties. The order of the District Munsif is set aside and 
the petition is allowed. The respondent will pay the peti- 
tioner’s costs in this Court. 

A. V. V. Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE SPENCER AND MR. JUSTICE 
SRINIVASA AIYANGAR. 


Dewan Bahadur Gayindoss 
Chaturbhujadoss ... Appellani* (Plaintif) 


v. 
N. Ramadoss ... Respondent (Defendant). 


Presidency Towns Insolvency Act of 1909, Ss. 30, cl. (2), 21, 23, 45-- 
Insolvency—-Camposition sanctioned by Court and adjudication annulled in con 
sequence thereof—Sccured creditor whose name included in schedule to composi- 
tion deed not paid debt according to composition rate—Value of security insuffi- 
cient io make up amount of his |debt at composition rate—Remedy of such 
creditor—Suit by him to recover defictency—Maintainability—S. 30, cl. (2), if 


t 





*O S Appeal No. 85 of 1923. 13th November, 1924 
° xı. (1922) 15 L W 646. a 
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The plaintif and appellant was a secured creditor of the first defendant and ec 


1espondent, who had pledged with the appellant certain jewels as security for a bhujadoss 
loan of Rs 13,000. The ‘respondent was, subsequent to the pledge, adjudicated an a: 
insolvent. In the course°of the insolvency proceedings, the statutory majority Ramadoss. 
of the respondents creditors agreed to a composition of 8 annas in the rupee, 

and thereupon the respondent applied to the Court for the annulment of his 

insolvency on the representation that he had paid all his creditors the composi- 

tion agreed to. The Court sanctioned the compromise and annulled the ad- 

judication. There was no provision in the composition arrangement which 

was capable of being enforced on application to the Bankruptcy Court, and 

no property of the insolvent was in the hands of the Official Assignee. 

The appellant was one of the ‘creditors whose names were entered in the 
composition deed. He had, however, received no notice from the Official 
Assignee, and the adjudication was annulled before the appellant. who had 
not even realised his security, could prove his debt in insolvency or could take 
any steps to have it proved in any of the ways indicated by the rules relating 
to secured oreditora Notice of the application for annulment was also not 
given to the appellant or any other secured creditor. 

In a suit brought by the appellant, who had not even realised his securities, 
for the sale of the same by or under the directions of the Court and for tke 
recovery of the balance due to him after deducting the value of the securities, 
keld, (1) that the appellant was entitled to recover the deficiency in his debt 
at the rate agreed to under the composition, after crediting the proceeds realised 
by the sale of the secuiities ; and (2) that he had a right to bring a separate 
suit for the purpose, and was not left to his remedy under S. 30, cl. (2) of 
the Presidency Towns Insolvency Act of 1909. 

Per Srinivasa Aiyangar, J. :—Though a composition sanctioned by the Court 
is binding on all the creditors of the insolvent, ‘including the creditors who were 
not parties to the composition, the composition takes effect and operates to dis- 
charge the ‘insolvent from his liability on the debt only if the compensation 
agreed to is paid or else a scheme ıs outstanding under which the creditors 
are required to proceed and obtain relief. In default of such payment and 
in the absence of such a scheme, the obligation is laid on the insolvent debtor 
to pay to all the creditors whose debts are piovable in insolvency the amcurt 
or the balance of their debt according to the composition, and he ia not entirely 
discharged from all liability merely on the Court approving of a composition 
and, annulling the adjudication. 


Ci. (2) of S. 30 of the Presidency Towns Insolvency Act of 1909 is merely 
enabling, and does not exclude the jurisdiction of the ordinary Courts. Further 
the clause refers obviously to cases where there is something in the provisions 
of the composition or scheme which are capable of being enforced in the 
Bankruptcy Court. 

On Appeal from the judgment of the Hon’ble Mr. Justice 
Coutts- I rotter, dated the 14th August, 1923, passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C. S. No. 720 of 1922. 

C. V. Anantakrishna Aiyar and K. Doratswami Aiyanga:” 


for appellant. . 
A. Ramachandra Aiyar for respondent. 
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The Court delivered the following 


JUDGMENTS :— Spencer, J. :_Appellant, Dewan Baha- 
dur Govindoss Chaturbhujadoss, plaintiff in the Trial Court, 
was the secured creditor of the respondent, N. Ramadoss, first 
defendant in the Trial Court, who pledged with him, through 
his agent, the second defendant, certain jewels as security for 
a loan of Rs. 12,000. Respondent was adjudicated insolvent 
on 20th September, 1921. The appellant got no notice from 
the Official Assignee and before he attempted.to prove for 
the balance of what was due to him, the adjudication was 
annulled on 20th February, 1922. Appellant brought this 
suit to recover the balance due to him after deducting the 
value of his security, which he has since realised. 


The learned Judge held that he was not entitled to any- 
thing and dismissed the suit against this defendant. He act- 
ed upon first impressions as there is no decided case in this 
country as to the rights of a secured creditor to recover the 
balance of any debt which he has failed to prove in insolvency 
when the adjudication has been annulled owing to the debtor 
having compounded with his other creditors. The learned 
Judge quoted the case of Flint v. Barnard (1) as being an 
authority for the principle that the effect of a composition 
between a debtor and his creditors is the same as the effect 
of a discharge, viz., that it releases a debtor from all debts 
provable in bankruptcy. If I rightly understand that deci- 
sion, it only decided what are debts provable in bankruptcy 
and included among them liabilities which mature into debts 
due after acceptance of compensation. 


In this country the position of an insolvent whose adjudi- 
cation has been annulled is not the same as that of a discharged 
insolvent. The Presidency Towns Insolvency Act gives the 
effect of an order of discharge in S. 45. An order of dis- 
charge releases an insolvent from all debts provable in insol- 
vency except certain debts of a special nature, such as debts 
owing to the Crown. An adjudication may be annulled 
either under S. 21 when it is found by the Court that a debtor 
ought not to have been adjudged insolvent, or where it 18 
proved that all his debts have been paid in full, or it may be 
annulled under S. 30 when a proposal of composition has been 
qccepted by a majority of his creditors. The effect of annu!- 
ment appears in S. 23 which states that the property of the 
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debtor shall vest in such person as the Court may appoint, or, 
in default of such ap appointment, shall revert to the debtor, 
to the extent of his interest therein. In Bombay there are 
rules for the vesting of the property in a person appointed by 
the Court. Here, as there are no such rules and no such 
appointment has been made, the property must necessarily 
revert to the debtor. 


In the present case there was no regular scheme of com- 
position laid before the Court but the insolvent filed an affida- 
vit in Court affirming that all the creditors had agreed to 
accept eight annas in the rupee and had been paid at that rate. 
As there is no provision for composition which can be en- 
' forced under S. 30, cl. (2), no property of the insolvent is in 
the hands of the Official Assignee, and no proceedings are now 
pending in the matter of the insolvency of N. Ramadoss, it 
would be futile for us to refer the creditor to the Court of 
Insolvency for his remedy. He has brought this suit for 
the whole of the balance that is due to him, but being one of 
the creditors, whose names were entered in the schedule 
(Ex. J) a majority of whom agreed to accept eight annas in 
the rupee, he is bound by the result of the composition approv- 
ed by the Court, for S. 30, cl. 1 says that upon an order being 
made annulling the adjudication the composition or scheme 
shall be binding on all the creditors so far as it relates to any 
debt due to them from the insolvent and provable in insol- 
vency. The appellant’s claim for the unsecured balance 
was provable in insolvency though not actually proved, as 
the adjudication was annulled before he got notice and came 
to prove for the balance. In Edwards v. Coombe (2) the 
rights of general action of a creditor whose name does not 
appear in the statement of composition were held not to be 
taken away by S. 126 of the Bankruptcf Act of 1869 which 
provided as follows :— 

“The provisions of a composition accepted by an extraordinary re- 
solution in pursuance of this section shall be binding on all the creditors whiose 
names and addresses, and the amount of debts due to whom are shown in the 


statement of the debtor, produced to the meetings at which the resolution was 
passed, but shall not affect or prejudice the rights of any other creditors. ” 
Under the same Act in In re, Bestwick : Ex parte Besl- 
wick (3)creditors who failed to prove their debt in composition 
proceedings were allowed to come in after realising e their 
security and claim the balance at the rate at which composi- 
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tion was accepted. In the Bankruptcy Act of 1883 this pro- 
vision was not repeated, but S. 18, cl. 8 of that Act provided : 
“A composition or scheme accepted and proved in pursuance of this 


section shall be binding on all the creditors so far as it relates to any debts due 
to them from the debtor and provable in bankruptcy.” 


Assuming that a creditor might enforce the original 
agreement or resolution by a summary application to the 
Court of Bankruptcy, it is clear from these decisions that the 
jurisdiction of Courts of Common Law has not been ousted 
thereby. In the last quoted of these decisions it is stated 
that a creditor may wait till he realises his security, but in any 
case the debt will not be discharged until the amount of com- 
position is paid. It was held by the Court of Chancery in 
In re, Hardy : Hardy v. Farmer (4) that secured creditors 
who had not assented to a scheme of composition could bring 
an action after the death of an adjudicated bankrupt against 
his estate for the balance of their debt that remained after 
valuing their security and that although the Court of Bank- 
ruptcy had jurisdiction over such a claim, notwithstanding 
the bankrupt’s death, the secured creditors’ right of action 
was not barred. In India too it is provided that under S. 17 
of the Presidency Towns Insolvency Act a secured creditor’s 
right of suit is not barred by the making of an order of adjudi- 
cation. 

I think that the plaintiff was clearly entitled to a decree 
against first defendant for a moiety of the balance that mav 
be found to be due, after deducting from the amount claimed 
in the plaint, the amount realised by sale of the security, and 
interest thereon at the contract rate of I rupee 3 annas up to 
the date of the decree (14th August, 1923) of the Court of 
First Instance. 

The appeal is accordingly allowed, but without costs, as 
in this Court the case has been placed upon a new footing and 
a decree will be given to the plaintiff (appellant) as I have 
stated. 


The Memorandum of Objections is dismissed. 


- 


Srintvasa Atyangar, J. -_I agree that the appeal should 
be allowed. But it must be observed that the point on which 
the appeal has been argued before us was not only not argued 
before the learned Judge at the original trial but does not 
seem to have been even hinted at. The plaintiff-appellant 
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instituted the suit against two defendants. The first defend- 
ant is the only respondent here in appeal before us. The 
other defendant wa the widow and legal representative of 
one Oggu Guruswami Chetti. This Guruswami Chetti pledged 
with the plaintiff two diamond addigais as security for a loan 
of Rs. 12,000, carrying interest at Rs. 1-3-0 per cent. per 
mensem, and as further security gave his own promissory note 
therefor to the plaintiff. It is now admitted that the two 
jewels which were so pledged by Guruswami belonged to the 
first defendant and that the pledge was made and the.loan 
obtained by Guruswami only for and on behalf of the first 
defendant. 


The learned Judge granted a decree against the second 
defendant, limited to the assets of the said Guruswami in her 
hands, but dismissed the action so far as the first defendant 
was concerned. 


The ground on which the learned Judge held that the 
plaintiff was not entitled to a decree against the first defendant 
is as follows :__“ The first defendant had subsequent to the 
pledge been adjudicated an insolvent, but in the course of the 
insolvency proceedings the statutory majority of his creditors 
agreed to a composition of 8 annas in the rupee and thereupon 
the insolvent, first defendant, applied to the Court for tre 
annulment of his insolvency on the representation that he 
had paid all his creditors the composition agreed to. The 
Court sanctioned the compromise and annulled the insolvency. 
The plaintiff who had not realised his security had not proved 
his debt in insolvency or taken any steps to have it proved 
in any of the ways indicated by the rules relating to secured 
creditors before the insolvency was annulled by the Court. 
And under some practice for which there seems to be no 
warrant, no notice of the application for annulment was given 
to the plaintiff or any other secured creditor. Even when 
the suit was instituted, the plaintiff had not realised his secu- 
rities, and one of the prayers in the plaint relates to the sale 
of the securities by or under the directions of the Court. 

The learned Judge referring to the case of Flint v. Bar- 
nard (1) and the case of Seaton v. Lord Deerhurst (5) held 
that the annulment following on the composition had the 
same effect with regard to the insolvent as an order of dis- 
charge and that therefore the first defendant became released 
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from liability to the plaintif with regard to any balance that 
might be found due to the creditor after the realisation of 
the securities. p 


The first question therefore that arises in this appeal is 
whether the annulment of the insolvency in such circumstances 
has the operation in law of discharging the insolvent-debtor 
entirely from liability and this will have to be determined apart 
altogether from any question whether by reason of the plain- 
tif not having proved the debt in insolvency he has become 
precluded or debarred from enforcing any remedies and whe- 
ther the appropriate remedy open to such a creditor would be 
in the Bankruptcy Court or by separate action. The learned 


_ yakil for the appellant did not seriously press the claim of the 


plaintiff for the payment of the whole amount of the deficiency 
in the debt after crediting the proceeds realised by the sale of 
the securities but contended only for the recovery of such deti- 
ciency at the rate agreed to under the composition, namely, at 
eight annas in the rupee. As I understand Flint v. Barnard (1) 
it is only an authority for two propositions : firstly, that a 
composition in the course of the insolvency agreed to by the 
prescribed statutory majority of the creditors is binding on 
all creditors of the insolvent whether they were parties to the 
composition or not ; and secondly, that a debt accrued subse- 
quent to adjudication but before the composition is a debt 
provable in insolvency. The plaintiff in the action claimed not 
to be bound by the composition and not liable to proceed to 
recover his debt under the scheme framed and approved of by 
the Court for the payment of the creditors. Lord Esher, 
M. R. properly held that such a debt was a debt provable in 
insolvency and an agreement in composition bound all the cre- 
ditors whose debts , were debts provable in insolvency. No 
question, therefore, arose or was decided whether a creditor 
in those circumstances was or was not entitled to be paid even 
at the rate agreed to under the composition. It seems to me 
that it was assumed throughout in that case that the creditor 
had a right at least to be so paid. . 

In Seaton v. Deerhurst (5) the question that arose was 
whether a judgment-creditor whose debt was rejected on its 
being attempted to be proved before the trustee in bankruptcy 
was entitled, merely because he had not received any dividend, 
to proceed to have execution of his decree. The Court held 
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that being a debt provable in bankruptcy and there being a 
scheme for the payent of all the creditors whose debts were 
provable in bankruptcy and the debt due to the judgrient-credi- 
tor being a debt so provable, the trustee in bankruptcy was en- 
titled to reject it as not binding and that the mere fact that his 
claim was rejected would not give him a right to proceed in 
execution. The ratio decidendi in that case obviously was 
that a judgment-creditor was not in a better position with re- 
gard to the liability to prove his claim before the trustee under 
a composition arrangement than any other ordinary creditor 
whose debt was similarly provable in insolvency. In that 
case there was clearly a trustee appointed under the composi- 
tion arrangement and the creditors who had not been paid 
were relegated to their remedies against him. In the pre- 
sent case, however, there has been no arrangement whatever 
made for the payment of any creditors who might be found 
not to have been paid the composition agreed to, no amount or 
property was set apart for that purpose either in the hands of 
the Official Assignee or any other trustee and not even an un- 
` ¿aking was given by the insolvent-debtor to make any pay- 
ments under the composition. This case, therefore, is not 
one in which a claim was made by the plaintiff to any trustee in 
bankruptcy or composition and properly rejected by 
him. It is clear that no such claim could have been made, 
for indeed there is no person before whom such a claim could 
have been preferred. The case of Seaton v. Lord Deer- 
hurst (5) is therefore an authority only for the position that 
if there is a scheme sanctioned by the Court for the payment 
of a composition to all the creditors the creditors have only the 
remedy given to them for getting what they can get under the 
scheme and not otherwise. 


In Edwards v. Hancher (6) there was a composition 
agreed to of three shillings in the pound for which the insol- 
vent-debtor along with a surety gave a promissory note to the 
creditor and 2 receipt was also granted by the creditor pur- 
porting to be in discharge of the debt. On the note being 
_ dishonoured, it was held that the plaintiffs were remitted te 
their rights to sue on the original debt. | Chief Justice Lord 
Coleridge held that the actual payment amount arrived at on 
the basis of the composition is the thing which the creditots 
resolved to accept and that therefore it is if and when and only 
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if and when that amount is actually paid there is satisfaction 
of the debt. The Court held that on fadlure of the payments, 
the plaintiffs were remitted to their original rights and werc 
entitled to a decree in their action against the defendants. 
This case was referred to with approval and followed in 
In re, Besiwick : Ex parte Bestwick (3) ‘and it was there held 
that a secured creditor was in no way bound by a compounding 
debtor’s estimate of the value of his security and that he was 
entitled to abstain from proving the claim or taking any parr 
in composition proceedings and that when he has realised his 
security he may claim from the debtor payment of the compe 
sition on the balance of the debt which may then remain un 
satisfied. 


On the authority of these two cases we arrive at the con- 
clusion that though a composition sanctioned by the Court 1s 
binding on all the creditors of the insolvent including the 
creditors who were not parties to the composition, the compo- 
sition takes effect and operates to discharge the insolvent from 
his liability on the debt only if the compensation agreed to is 
paid or else a scheme is outstanding under which the creditors 
are required to proceed and obtain relief. In default of such 
payment and in the absence of such a scheme, it necessarily 
follows that the obligation is laid on the insolvent-debtor to 
pay to all the creditors whose debts are provable in insolvency 
the amount or the balance of their debt according to the com- 
position. It is inconceivable that in default of any such pay- 
ment and in the absence of any such scheme or trust for pay- 
ment, the insolvent-debtor should be entirely discharged from 
all liability merely on the Court approving of a composition 
and annulling the adjudication. But that was the contention 
put forward by Mr. A. Ramachandra Aiyar, the learned vakil 
for the respondent, if I understood his argument aright. It 
seems to me that it can scarcely be the law. ‘There are, how- 
ever, two cases which were relied on and which I may here re. 
fer ta. Inthe case of Gilbey v. Jeffries (7) no doubt Brett, 
M. R. held that as the composition was binding on the creditor 
the debtor became discharged. But that was a case in which 
under the arrangement of composition all the property of the 
debtor had been transferred to a trustee and the remedy of 
the creditor obviously was against such a trustee. The case 
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of Couldery v. Bartrum (8) was also relied on, but that was 
a case merely relating to valuation of securities and to the 
liability under the rules relating thereto of the holder of the 
security to refund any amount realised by him ‘by the sale of 
the securities over and above the amount at which he had 
valued the securities. Thus if the creditor in the circumstances 
has a remedy, the only question that remains is, what is his 
remedy ? whether it is by way of application to the Bankruptcy 
Court or by a separate action. In the English Bankruptcy 
rules there is a specific rule, R. 215, which provides that no 
action to enforce payment shall lie, but the remedy shall only 
be by application to the Bankruptcy Courts if default is made 
in payment under a composition scheme either by the debtor or 
the trustee. No such rule has been framed in this Court. The 
only provision of law relating to this matter is contained in 
clause 2 of S. 30 of Act III of 1909. It is as follows :— 
“The provisions of the composition or scheme may be er- 
forced by the Court on application by any person incerested, 
and any disobedience of an order of the Court made on the 
application shall be deemed a contempt of Court.” This is 
an exact reproduction of clause 10 of S. 18 of the English 
Bankruptcy Act of the year 1883. 


In the case of Hardy v. Farmer (9) after the death of 
the bankrupt a secured creditor valuing his security under the 
rules applied in an administration action for the recovery of 
the balance due to him. A trustee had been appointed under 
the composition and objection was taken that no application 
would lie except to the Bankruptcy Court. Mr. Justice Chitty, 
having regard to the terms of R. 211 of the Bankruptcy Rules 
of 1886 which had been passed by that time, which rule was 
identical in terms with the present R. 215 already referred to, 
held that the proper remedy was by way of application in the 
Bankruptcy Court, and the learned Judge apparently adjourn- 
ed the hearing of the application in the Chancery Court for 
the purpose of enabling the applicant to move the Bankruptcy 
Court. In this case two points are clear : firstly, that a trustee 
had been appointed for the purpose of carrying out the com- 
position ; and secondly that but for R. 211 referred to by the 
learned Judge which had the force of law and which laid down 
that no separate action would lie and that the remedy wôukf 
be by application to the Bankruptcy Court, the learned Judge 
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would have held he had jurisdiction. In the absence of such 
a rule in this Court, there is therefore po reason whatever to 


hold that the right of separate action is precluded or barred. 


Further, cl. 2 of S. 30 is,merely enabling. It is a sum- 
mary remedy given by the statute. There are no words there 
excluding the jurisdiction of the ordinary Courts. In the ab- 
sence of express statutory provision excluding the jurisdiction 
of the ordinary tribunals no right of action could be deemed 
to have been taken away. Furthermore, cl. 2 of S. 30 refers 
obviously only to cases where there is something in the provi- 
sions of the composition or scheme which are capable of being 
enforced in the Bankruptcy Court. In the present case, how- 
ever, no such provision would seem to exist capable of en- 
forcement on application to the Bankruptcy Court. On that 
ground also, therefore, cl. 2 of S. 30 has no application. 


The case of Edwards v. Coombe (2) is a decision which 
throws considerable light on the question now under discus- 
sion. That was in the year 1872. There was then no sucr 
rule as the present R. 215 or R. 211 of the Bankruptcy Rules 
of the year 1886. Justice Willes in that case decided that 
it was competent to a non-assenting creditor notwithstanding 
a resolution for composition under S. 126 of the Bankruptcy 
Act of 1869 to sue for his original debt where the debtor has 
failed to pay or tender the composition within the time agreed 
or within a reasonable time, and that the creditor was not 
restricted to the summary remedy by application to the Courts 
of Bankruptcy provided by that section. I may here observe 
that the provision for summary remedy referred to in that 
section 1s in terms identical with cl. 2 of S. 30 of the Presi- 
dency Towns Insolvency Act of 1909. That learned Judge 
referring to the sammary remedy states that a remedy given 
in Bankruptcy Courts may be very valuable, that a creditor 
may avail himself of the course of proceedings if he thinks 
fit, but his ordinary Common Law remedy still subsists until 
he elects to avail himself of the powers of the Court of Bank- 
ruptcy. At another place in the same judgment that learned 
Judge observes that it is the composition that has to be accept- 
ed and not a mere agreement of the other creditors and that 
the non-payment of composition was the failure of a condition 


e going to the root of the arrangement and that the original debt 


remains and may be resorted to notwithstanding the resolution. 
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The following sentence, however, from the concluding 
portion of the judgment of Justice Willes may have some 
bearing and may also require to be considered :—“ We dis- 
pose of this case without entering into a consideration as to 
whether it might be more or less desirable that the equitable 
summary remedy of the creditor should be enforced rather 
than the ordinary Common Law remedy. ” 


In spite of the fact that in our judgment the plaintiff- 
appellant in this case has got a concurrent remedy by separate 
action, we should have been disposed to refer him to the 
summary remedy indicated in cl. 2 of S. 30 of the Presidency 
Towns Insolvency Act on the general principle that the parties 
should as far as possible be relegated to the remedies provided 
in special enactments, were it not for the circumstance that 
there appears to be no provision in the composition arrange- 
ment in this case which is capable of any summary enforce- 
ment. Any other remedy that may be open to the plaintiff 
under that Act could scarcely be called summary. It, there- 
fore, follows that there is nothing in the Bankruptcy Law 
which renders the present suit unsustainable. The plaintiff 
is clearly entitled to be paid a composition in respect of the 
balance due to him in the amount of the debt with interest 
thereon at Rs. 1-3-0 per cent. per mensem from the date of 
the loan till the date of the decree on the Original Side after 
giving credit for the sale proceeds of the securities and the 
learned Judge erred in dismissing the suit entirely against the 
first defendant. 


li The decree of the Original Court will, therefore, accord- 
ingly be modified and a decree will be passed against the first 
defendant for the amount of such balance at 8 annas in the 
rupee, or, in other words, for the moiety of such balance. As 
the point on which the appellant has now succeeded was not 
argued before the learned Judge in the Original Court, there 
will be no order as to the costs of the appeal. The Memo- 
randum of Objections is also dismissed. 


A.S. V. Decree modified : Memo of objections 


dismissed. 
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In THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present MR. Justice Ramesam AND MR. Justice 
ODGERS. = o 
M. K. Sheik Dawood Saheb ... Appellant® (Appellant in 
S. A. No. 1711 of 1922 on the file of 
the High Court—7th plaintif ) 


v. 
Moideen Batcha Saheb and others ... Respondens (Res- 
pondents 10 lo 17 in do._. 
Defendants 1 to 8). 
Transfer of Property Act, S. 54—Sale of land in the possession of mort- 


gagee—Delivery of possession—What amounts to—Adverse possession—Chang¢ 
in the character of possession. 


Where property which is the subject of a usufructuary mortgage is sold 
to the mortgagee in discharge of the mortgage, a direction by the vendor to 
the vendee to keep the property as absolute owner amounts to delivery of 
possession. Even if there is no delivery of possession in such a case the pos- 
gession of the vendee from the date of the sale becomes adverse to the vendor. 


Stbendrapada Banerjee v. Secretary of State for India, I L R 34 C 207 
dissented from. 


Kandasami Pillai v. Chinnabba, 1 LR 44 M 253; Usman Khan v. Dasanna, 
I LR 37 M 545 relied on. | 
Appeal under cl. 15 of the Letters Patent against the 
judgment, dated 7th January, 1924, of the Hon’ble Mr. 
Justice Krishnan in S. A. No. 1711 of 1922- presented to the 
High Court against the decree of the Court of the Second 
Additional Subordinate Judge of Coimbatore in A. S. No. 20 
of 1922 preferred against the decree of the Court of the 
District Munsif of Erode in O. S. No. 1227 of 1920. 


Vere Mockett, T. M. Krishnaswami Aiyar and M. Bala- 
subramanta Mudaliar for appellant. 


L. A. Govinduraghava Aiyar for respondents. 
The Court delivered the following 


JUDGMENT :— The defendant's father obtained by Ex. A 
(dated rst August, 1888) a usufructuary mortgage of the 
suit property as well as a simple mortgage of another pro- 
perty not the subject of the suit. It is now found by the 
Subordinate Judge__a finding that we must accept that four 
or five years after Ex. A, the mortgagor told the mortgagee 
to take the suit property in lieu of the whole debt of Rs. 75 
and therefore he enclosed it by a wall. 


RD eae see rea a eee meee aes 
"|, P Appeal No. 5 of 1924, 14th October, 1924. 
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If there was no delivery within the meaning of S. 54 of 
the Transfer of Property Act, the case is on all fours with 
Usman Khan v. Dasénna (1), Munnigadduv.Maneam Gopalu 
Reddy (2) and Kandasami Pillai v. Chinnabba (3). The 
defendants having been in possession for more than twelve 
years, the present suit in 1920 by the plaintiff claiming title 
from the original mortgagor to redeem is barred. But Mr. 
Krishnaswami Atyar argues that there can be no adverse 
possession, for he argues that part-performance of an agree- 
ment to sell, by way of delivery of possession, cannot make 
the possession adverse and he refers to the Full Bench deci- 


sion in Vizagapatam Sugar Co. v. Muthurama Reddi (4). 


This argument of his involves the anamoly that there was no 


delivery for the purpose of S. 54, but there was some kind 


of delivery which amounts to part-performance. 

Apart from this anamoly the facts of this case are dif- 
ferent from Vizagapatam Sugar Co. v. Muthurama Reddi(4) 
where the delivery was in part-performance of an agreement 
to sell. Here there was an attempt at a sale and the change 
in the character of possession was in pursuance of such an 
attempt. Even if there was no difference between the two 
cases we do not see any reason why the possession obtaineu 
in part-performance of an agreement to sell or the possession 
in its changed character which was the result of an attempted 
but infructuous sale should not be adverse to the vendor. The 
principle that possession can be adverse only to a person com- 
petent to sue [see Palantyand: Malavarayan v. Vadamatat 
Odayan (5), Manickam Pillai v. ‘Thanikachalam Pillai (6) 
and Nutaraja Destkar v. Govinda Rao (7)] does not apply 
where the change in the character of the possession was by 
mutual consent [see Usman Khan v. Dasanna (1), Buswell 
on Limitation, S. 260]. It follows that the defendants per- 
fected a title by prescription. So far we have assumed there 
is no valid delivery within the meaning of S. 54. 

But it seems to us that the delivery in this case satisfies 
the requirements of S. 54 of the Transfer of Property Acc. 
A direction by the vendor to keep the property as absolute 
owner amounts to delivery. We agree with the decision in 
Muthukaruppan v. Muthu (8). There is no reason to think 
~ x (1912) ILR 37 M s45 :23 ML J 360 2. (1920) 13 L W 400. 
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that the word ‘ delivery’ in S. 54 is used in a peculiar sense or 
that the words ' places the buyer in possession of the property ' 
in the 4th clause are intended to alter the legal conception of 
‘possession’ or of ‘delivery.’ ‘Delivery’ usually means 
‘such delivery as the thing to be delivered is capable of.’ 
Possession cannot be taken to be synonymous with ' occupa- 
tion’ as has been done in Sibendrapada Banerjee v. Secretary 
of State for India in Council (9) with which decision we can- 
not agree. We observe that though this decision has becn 
referred to in Bhaskar Gopal v. Padman Hira (10), the two 
learned Judges referred to it very guardedly and did not 


expressly approve of it. 


We are of opinion (1) that there has been a valid deli- 
very, and (2) if there was no valid delivery the defendants 


‘acquired a title by prescription. In either case S. 48 of the 


Registration Act cannot affect the title of the defendants. 


The Letters Patent Appeal is dismissed with costs. 
A. V. V. Appeal dismissed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE RAMESAM. 


Mallipeddi Lakshmamma ... Appellant* (Plaintif) 
v. . 
Mallipeddi Venkatasubbiah and others. . . Respondents (De. 
fendants 1 to 4). 
Hindu Law—Widow—Maintenance—Arrears—Right to. 

Where a Hindu widow whose husband died 27 years ago sued for maintenance 
and for all arrears and she made a demand for maintenance only three years 
prior to’ suit, Held that the Court had a discretion in the matter of fixing the 
period for which the arrears should be granted and that in the present case it 
was sufficient if arrears for three years were granted. 

Karbasappa v. Kallava, I LR 43 B 66 referred to. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Bapatla, in A. S. No. 200 of 1921 pre- 
ferred against the decree of the Court of the Principal District 
Munsif of Ongole in O. S. No. 275 of 1920. 


B. Somayya for appellant. 
T. V. Ramanatha Aiyar for respondents. 
The Court delivered the following 


JUDGMENT : This Second Appeal arises out of a suit 


for maintenance and for arrears. ‘The plaintiff is the appel- 


*S A No. 1093 of, 1922. 24th October, 1924. 
9. (1907) I LR 34 C 207. 1. (1915) I L R 40 B 313. 
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lant before me in Second Appeal. In the plaint she claimed 
at the rate of Rs. 1§ a month and arrears for six years. Her 
husband died 26 yedrs before suit. The defendants pleaded 
that there was an arrangement by which her claim for mainte- 
nance was satisfied and also contended that the plaintiff was 
not entitled to ask for arrears. This arrangement was sup- 
posed to be 12 years before suit.- Both the Lower Courts 
found against the arrangement pleaded by the defendants. The 
District Munsif ought to have framed an issue as to whether 
the plaintiff was entitled to arrears of past maintenance and 
how much, if any. It is true. that if the defendants want to 
plead that the plaintiff is disentitled to recover any arrears ož 
maintenance they must plead and prove the circumstances 
amounting to an abandonment. Raja Yarlagadda Malltkar- 
juna Prasada Nayadu v. Raja Yarlagadda Durga Prasada 
Nayadu (1). But it does not follow that because they have 
not pleaded such facts the plaintiff is entitled to all the arrears 
she claims especially in a case where her husband died twenty- 


six years before suit and when it does not appear, | 


according to the findings of the Lower Appellate 
Court, that any demand was made prior to three 
years before suit. Mr. Somayya contends that the evidence 
of the 1st defendant as the Ist witness contains an admission 
that there was a demand 12 years before suit and it was 
followed by an arrangement. But I do not think much can 
be made of this admission as the arrangement was disbelieved 
by the Courts below ; and I am inclined to think that the whole 
of the evidence of the ist defendant must be found to be false. 


The result is we have got in this case a widow whose hus- 
band died 27 years ago and a demand is made only three 
years prior to suit. In these circumstances I think a discre- 
tion remains with the Courts, while not disallowing totally the 
arrears claimed by the plaintiff, to cut down the period for 
which arrears may be granted. Vide Judgment in A. S. No. 
75 of 1922. In such a case, if the plaintiff is anxious to get 
the whole of the amount, I think it is for her to adduce evi- 
dence that she was in need of those arrears. See Karbasappa 
v. Kallava (2). I do not think that the plaintiff has been pre- 
judiced in this particular case owing to the absence of an issue 
as to the arrears of maintenance. Having regard to 4ll the 
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facts of this case I am not inclined to vary the order of the 
Courts below wherein arrears have been allowed only for three 
years. WA 

The next question argued by Mr. Somayya is the rate 
of maintenance. l think this is entirely in the discretion of 
the Courts below and this Court in Second Appeal should not 
interfere unless it appears that the discretion has been very 


perversely exercised which does not seem to be the case here. 


“There is no reason to interfere with the rate of Rs. 12 per 


mensem. 


The third point argued by Mr. Somayya is that his client 
ought not to be made to pay the proportionate costs of the 
defendants in the Courts below. This point is conceded by 
the vakil for the respondents and has to be allowed. 

The result is the Second Appeal will be allowed by declar- 
ing that the plaintif will not be liable to pay the proportionate 
costs of the defendants in the Courts below. She will be en- 
titled to recover only the proportionate costs incurred by her. 

In Second Appeal the parties will give and take propor- 
tionate costs, but the plaintiff will not get the printing charges 
for printing the documents. 


A. V. V. Appeal allowed. 


IN THE HicH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SRINIVASA AIYANGAR. 
T. C. Xavier ... Petitioner* (Counter-Petitioner) 


v. 
E. C. Joseph ... Respondent (Petitioner.) 


Municipal election—Voting by ballot—Voting papers—Siriking out nami 
of a candidate—Marks on the voting paper other than cross-mark—Cross-mark 
placed midway between dhe names of two candidates—Effect on vote. 


‘The fact that at a Municipal election a voter struck out the name of the 
candidate for whom he did not vote does not vitiate the vote. Similarly the 
writing of something on the voting paper other than a crossmark would not 
vitiate the vote, unless the writing is a mark by which the voter may be after- 
wards identified. Where in a voting paper the cross-mark is placed just 
midway between the names of two candidates, it is not possible to say whether 
the vote has been cast in favour of one candidate or the other. If the inter- 
secting point of the cross is visibly above or below the dividing line, it is 
easy to gather the intention of the voter. 


e „Petition under S. 115 of Act V of 1908 and S. 107 of the 


Government of India Act praying the High Court to revise 


*© R P No. 548 of 1923. 23rd October, 1924. 
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the order of the Subordinate Judge of Cochin dated 31st 
March, 1923, in O. P. No. 4 of 1922. 
T. M. Krishnaswami Atyar and D. A. Krishna Variar for 
petitioner. 
T. R. Ramachandra Atyar and V. Subramania Aiyar for 
respondent. 
The Court delivered the following 


JUDGMENT :—The respondent in election petition O. P. 
No. 4 of 1922 before the Subordinate Judge’s Court at Cochin 
was declared by the returning officer as the candidate duly 
elected for B ward in an election held for that ward in Cochin 
Municipality. The petitioner Mr. Joseph filed a petition for 
having it declared that the respondent’s election was not valid 
and that it should also be declared that he was the person pro- 
perly elected by the constituency at the election held. A 
ciy/l revision petition has been filed in this Court on behalf of 
the respondent to revise the order of the Subordinate Judge 
by which -ae declared that the petitioner was the per- 
son who was duly elected and that the declaration 
that the respondent was the duly elected candidate was wrong. 


To begin with, I am far from satisfied that on the facts 
of this case a revision petition under S. 115, Civil Procedure 
Code, is competent. There is no question which can be said to 
be a question of jurisdiction or of any material irregularity in 
the exercise of jurisdiction by the Subordinate Judge. There mav 
be cases where the mistakes committed by the Lower Court 
are so varied and so numerous as almost to amount to material 
irregularity in the exercise of jurisdiction, but this is not such 
a case and I am not called upon to express any opinion with re- 
gard to the possibility of a civil revision petition in such cases. 
I have been referred to the decision of Krishnan and Venkata- 
subba Rao, JJ., in the case of Ramaswami Goundan v. Muthu 
Vielappa Goundan (1). So far as that case was concerned 
it would appear that the Lower Court declared the petitioner 
duly elected without giving any one an opportunity to show 
that his election was valid or invalid. The other observations 
in the course of the judgment regarding jurisdiction assumed 
by misconstruing a rule were apparently not necessary for thc 
decision of that case as apart therefrom the Court was feund 
to have jurisdiction. However, I am informed that this very 
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question of the right of this Court to interfere in revision is 
now pending before the Full Bench of this Court. Anyhow 
in the view I have taken of the merits m this case, it has be- 
come unnecessary for me to express any decided view with re- 
gard to the extent of the jurisdiction of this Court to interfere 
in revision in such election cases. 


The petitioner in this Court was by the returning officer 
declared to have received 100 votes and the respondent 9$ 
votes. The Subordinate Judge allowed the respondent five 
more votes out of the votes found by the returning officer to 
be invalid and refused to be counted by him for the respond- 
ent. This made the total number of votes in favour of the 
respondent 103. To the 100 votes obtained by the petitioner, 
one vote was added, namely, that of a person alleged to have 
been a minor but whose name was found included in the list 
of voters for the constituency. From the total so made up, 
namely, 101, two votes were deducted by the Subordinate 
Judge on the ground that one of those was a case of voting 
by false personation and another was a vote granted by a per- 
son who according to the list was no voter at all but whose 


official description happened to correspond with that given in 


the list. We therefore have as a result of these additions anu 
subtractions made by the Subordinate Judge 103 votes ın 
favour of the respondent and 99 in favour of the petitioner. 
Mr. T. M. Krishnaswami Aiyar, the learned vakil for the peti- 
tioner, has addressed considerable argument with regard to 
every one of the five votes and contended that all those five 
votes were wrongly included in the votes for the respondent 
and should have been rejected by the Subordinate Judge. 


I shall now dgal with these five votes. With regard to 
one of these five votes, the objection to its being counted tz 
is that the name of the candidate for whom the vote was no: 
cast seems struck out on the voting papers. This has been 
held not to invalidate the vote. Another vote shows that 
under the cross-mark made on the voting paper against the 
name of the respondent there appears a tracing of some letters 
which we cannot make out. From the voting papers it is clear 
for whom the voting was intended and | cannot say that the 
eother marks on the voting paper are marks from which the 
voter may be identified. The third voting paper to which 
objtction has been raised is the paper on which the cross-mark 
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seems to be placed just midway between the names of two 
candidates. It has been argued by Mr. T. R. Ramachandra 
Aiyar that the intersêcting angle is placed above the dividing 
line and that therefore the vote must be counted in favour of 
his client, the respondent. I have no doubt whatever that if 
the intersecting point was undoubtedly above the line and visi- 
bly so there could be no doubt that it ought to be counted for 
the respondent. But though it does appear to be slightly 
above the line, substantially the cross-mark is really bisected 
by the line between the names of the candidates and I am un- 
able to gather from the mark any clear intention of the vote 
having been cast in favour of one candidate or the other. That 
vote would have to be excluded from the votes counted by the 
Subordinate Judge in favour of the respondent. ‘The remain- 
ing two voting papers have been objected to by the learned 
vakil for the petitioner, on the ground that in the one there is 
some Tamil writing and in the other there is the English letter 
C written on the voting papers in addition to the cross-mark. 
Such writing would invalidate the vote only if it should be 
found that the writing is a mark by which the voter may be 
afterwards identified. For all these positions indicated by me. 
the leading case of Woodward v. Sarsons (2) is the 
Jeading authority. So far as any writing on the 
voting paper is concerned, which is attacked on the 
ground that it is a mark by which the voter may be identified, 
it seems to me that it must be either a mark which on the 
face of it shows or may show the person who has voted or with 
regard to which there is evidence on the record which shows 
that the mark was put in there by some pre-arrangement or con- 
spiracy by reason whereof by looking at the mark one will be 
in a position to say that it is the vote of such and such a per- 
son. No doubt there may also be other cases where from the 
very nature of the mark we may be able to infer the intention 
on the part of the person who put the mark there that the 
voter should or may be identified. In the case of such marks 
also the Courts would have no hesitation in declaring against 
the vote if such intention could be gathered from the mere 
appearance of the writing. In the case of the two votes I 
am now considering it is clear that the writing alone is not 
suficient to identify the voter, because in the one case though 
it appears to be a Tamil writing one cannot even be sure that 
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it is any particular letter. In the other case no doubt there is 
the English letter C but I consider that being only a single anc. 
such a simple letter, it is not sufficient t&form the ground of 
the identification of the writing of any person. Iam unable 
to say that there 1s anything in the appearance of these marks 
from which I can reasonably infer that there was the intention 
on the part of the person making them that the voter or writer 
should be identified. In the result, therefore, one out of the 
five votes added by the Subordinate Judge to the votes obtain- 
ed or declared to have been obtained by the respondent would 
have to be excluded from the count. Thus the total number 
of votes obtained by him would be 102. Mr. Krishnaswami 
Aiyar further argued that one of the votes recorded: for the 
respondent has been proved in the Court below to have been 
recorded by a person whose namé was not in the list. The 
learned Subordinate Judge has found that there has been no 
false personation with regard to that vote and I have not felt 
persuaded that the person who cast the vote was any other 
than the person who was entitled to vote. Remembering that 
in the evidence this particular person calls himself Parames- 
wara Aiyar and that in the list he is called Kaswara Atyar, I 
am not prepared to say that the difference in the names was 
not due only to some mistake with regard to the name of the 
same individual. There is no reason to suppose that any case 
of false personation has been established. Seeing therefore 
that the.votes according to my findings which are recorded in 
favour of the respondent total up 102, it seems to me unneces- 
sary to consider the question of the votes with regard to the 
petitioner, because taking them at the highest the total is 101. 
It is therefore unnecessary for me to discuss the question of 
the two cases of false personation which were found against 
him by the Subordinate Judge and with regard to which Mr. 
Krishnaswami Aiyar has addressed arguments to me to show 
that the findings of the lower Courts are wrong. Having 
therefore come to the conclusion that even on a careful 
scrutiny of the votes by me the finding of the Subordinate 
Judge is correct, there is no reason for me to interfere. 


The Civil Revision Petition is accordingly dismissed with 
costs. 


AV... Petition dismissed. 
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In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR, JUSTICE VENKATASUBBA RAO AND 
Mr. Justice SRINIVASA AIYANGAR. 


P. Balamani Ammal ... Appellant* in both (1st 
Defendant in Appeal No 348 
of 1921 and petitioner in 
C. M. A. No. 137 of 1922) 
Y 


K. N. Rama Atyar and others ... Respondents in Appeal 
-= No. 348 of 1921 (Plaintif 
and defendants 2 to 8) 


K. N. Rama Atyar ... Respondenn in C. M. A. 
No. 137 of 1922 (Respondent). 

Mortgage—Suit to enforce—Purchase of mortgaged property by plaintiff 

in execution of money decree against mortgagor during pendency of—Effect— 
Plaintiff's right to prosecute suit thereafter—Ex parte decree against mortgagor 
subsequent to sale but before its confirmation—Ap peal by him against—Maintain- 
ability—Appeal in forma pauperis—Appeal allowed—Court-fee payable to 


Government—Order directing same to be paid by appellant and respondent in 
equal moteties—When made. 


The plaintiff, claiming to be assignee of two mortgages executed by the 
yst defendant, sued to enforce the same. ‘The rst defendant filed a written 
statement contesting the claim irm toto. Pending the suit the plaintiff pur- 
chased in Court-auction held in execution of a money decree passed against 
the rst defendant the right, title and interest of the 1st defendant in the suit 
properties The purchase was on 3rd March, 1921, 252 ine sale was con- 
firmed on 25th October, 1921, an application by the rst defendant to set aside 
the sale having been dismissed. The suit itself came on for hearing on 6th 
August, 1921, while the rst defendant's application to set aside the sale was 
pending, and the Court below passed an ex parte decree for the sum claimed 
against the rst defendant. 


On ai appeal preferred by the ist defendant against the ex parte decree, 
the plaintiff took a preliminary objection to the maintginability of the appeal, 
his contention being that the effect of his purchase of the suit properties in 
execution of the money decree was that besides being a respondent he took 
also'the place of the appellant, and that the appeal could not, therefore, go on 
and must be dismissed. 


Held, that by reason of the plaintiffs purchase on 3rd Match, 1921, hi; 
mortgage became satisfied on that date and that the suit ought therefore to 
have been dismissed on 6th August, 1921, by the Court below. 


The appeal was accordingly allowed and the suit dismissed. 
The plaintiff had filed the appeal in forma paupenis. In the circumstances 


of the case the Court-fee payable to the Government was directed to be paide 


by the plaintiff and the rst defendant in equal moieties. 


— 
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Beane Appeal against the decree of the Court of the Subordi- 
r. nate Judge of Kumbakonam in O. S. No. 109 of 1919. | 
Rama Aiyar. and y 


Appeal against the Order of the Court of the Subordinate 
Judge of Kumbakonam dated 28th October, 1921 in Interlo- 
cutory Application No. 517 of 1921 in Original Suit No. 109 
of 1919. 

T. K. Rangaswami for appellant. 

T. M. Krishnaswami Atyar for respondents. 

The Judgment of the Court was delivered by 

Venkata Venkatasubba Rao J.: The plaintif. brought the 
Subba Rao, J. suit to enforce two mortgages which he alleged were executed 
by the 1st defendant in favour of certain third parties from 
l whom he obtained assignments of those mortgages. The 1st de- 
uaua tendant filed a written statement denying that any part of the 

sum of Rs. 31,921-7-8 for the recovery of which the suit was 
filed was due and making various charges of gross fraud 
against the plaintiff. On the 6th August, 1921, the case came 
on for hearing when the 1st defendant’s vakil applied for an 
adjournment on certain grounds to which we shall presently re- 
fer, but the adjournment was refused. The vakil then said he 
had no instructions and the Subordinate Judge passed an ex 
parte decree for the sum claimed against the 1st defendant.We 
are not concerned with the other defendants but we may men- 
tion that the 2nd and 3rd defendants were impleaded as subse- 
quent mortgagees and that the gth defendant obtained ‘an 
assignment subsequent to the suit of the 2nd defendant’s mort- 
gage. The 1st defendant has filed this appeal. 

Mr. T. M. Krishnaswami Aiyar, the vakil for the plain- 
tiff-respondent, has taken an objection in limine to the main- 
tainability of the appeal. He contends that his client has be- 
come the purchaser of the 1st defendant’s interest in the pro- 
perty and that as the effect of it would be that besides being 
a respondent his client takes also the place of the appellant, 
the appeal cannot go on and must be dismissed. 


Before examining this contention, we shall first deal with 
the appeal as if no such event has taken place. The present suit 
was filed on the roth of December, 1919, and during its pend- 
ency the plaintiff purchased in Court-auction held in execution 
of # money-decree passed against the 1st defendant, the right, 
title and interest, of the rst defendant in the suit properties. 
The purchase by him was on the 3rd March, 1921. The 
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ist defendant thereupon made an application to the District 
Munsif’s Court, Kumbakonam, which held the auction, to set 
aside the sale on certdin grounds. This application was pend- 
ing on the 6th of August, 1921 when the present suit came on 
for hearing. The 1st defendant's vakil applied for an adjourn- 
ment on the ground that he was led to believe that the suit 
would not go on till the petition to set aside the sale was 
finally disposed of, that, as a matter of fact, the application 
before the District Munsif’s Court came on for hearing on the 
3rd of August, 1921, but was adjourned to the 31st of August 
in order that the parties might take the necessary 
steps to get the application transferred to the Sub-Court, 
Kumbakonam, so that the suit and the application might be 
heard together and that for these reasons his client who was 
ready to proceed with the suit on previous occasions had not 
taken the necessary steps to be ready with her evidence on that 
day. The ist defendant was not in Court, the Judge refused 
the application for adjournment and passed an ex parte decree. 
The xst defendant thereupon made an application to set aside 
the ex parte decree. That application was again refused. The 
ist defendant has not only filed an appeal against the decree 
itself (Appeal No. 348 of 1921), but she has also filed an ap- 
peal against the order refusing to set aside the ex parte decree 
(A. A. O. No. 137 of 1922). Weare clearly of the opinion 
that the Subordinate Judge ought to have granted the adjourn- 
ment prayed for. The vakil for the plaintiff as well as the 
vakil for the 1st defendant gave evidence when the application 
to set aside the ex parte decree was heard and the 1st defend- 
ant's vakil deposed that the vakil for the plaintiff had repre- 
sented to the Court at a previous hearing that the suit might 
be adjourned pending the disposal of the execution applica- 
tion in the District Munsif’s Court. This statement was no 
doubt denied by the plaintiff's vaki. But without deciding 
which of the two conflicting versions is correct, we are satisfied 
that the defendant’s vakil bona fide believed that the case 
would not be heard on the 6th of August and had sufficient 
grounds for entertaining that belief. When the petition to 
set aside the sale was taken up on the 3rd August 1921 by the 
District Munsif, it is clear that it was adjourned to the 31st 
August in order to enable the parties to get the petition trans- 
ferred to the Sub-Court. Whether this suggestion reganding 
the transfer emanated from the 1st defendant’s vakil or was 


made by the Court is immaterial. These facts show that the 
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1st defendant could have honestly and bona fide come to the 
conclusion that it was not necessary to be ready to proceed with 
the case on the 6th August. If nothing“urther has transpired 
we would have no hesitation in reversing the decision and re- 
manding the suit for trial. 

But Mr. Krishnaswami Aiyar contends that inasmuch as 
he himself became the purchaser of the equity of redemption 
the appeal must be dismissed. The Court sale was on the 
3rd of March 1921. It was confirmed by the Munsif on the 
25th October, 1921. It is unnecessary to refer to the subse- 
quent history of this dispute for it is sufficient to say that the 
result of all that happened was, that the confirmation made 
by the Munsif was allowed to stand. O. 21, R. 92, Civil 
Procedure Code, says that where an application to set aside 
a sale is made and disallowed the Court shall make an order 
confirming the sale and thereupon the sale shall become abso- 
lute. Under S. 65 of the Code where immoveable property 
is sold in execution of a decree and such sale has become abso- 
lute, the property shall be deemed to have vested in the pur- 
chaser from the time when the property is sold and not from 
the time when the sale becomes absolute. The property there- 
fore became vested in the plaintiff on the 3rd of March, 1921. 
Now let us see what the argument of Mr. Krishnaswami 
Aiyar leads to. He says that his client became the purchaser 
of the 1st defendant’s interest and the appeal should be, there- 
fore, dismissed. In other words, he says that his mortgage 
has become satisfied by reason of the purchase. The logical 
deduction from this would be, that if on the 3rd March, 1921. 
his mortgage became satisfied and he had no claim to prose- 
cute, the sujt ought to have been dismissed on the 6th of 
August, 1921 when the Sub-Judge delivered judgment. The 
plaintiff contends that during the pendency of the suit as the 
result of an event that happened, the mortgagor’s interest in 
the property passed to him and this operated to discharge the 
mortgage; and in our opinion the result of this contention will 
be not that the appeal but that the suit itself should be dismiss- 
ed. When the plaintiff comes to Court and says his claim 
has been satisfied we have no alternative but to dismiss his 
suit. That is what had happened here, and the only course 
open to us is to allow the appeal and dismiss the suit. We 
must here observe that the plaintiff states that he has entered 
into some arrangements with the defendants 3 and 9 and does 


notedesire to hate in this suit any relief against them. 
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In the circumstances, however, we make no order as to 
costs, but as the xst defendant has filed the appeal in forme 
pauperis we direct that the Court-fees payable to the Govern- 
ment shall be paid by the plaintiff and the 1st defendant in 
equal moieties. The reason for making both the parties bear 
equally the said Court-fees is this. We cannot now assume 
that the allegations made by the defendant in her written 
statement are true and that the suit at its very inception was 
bad nor can we assume that the plaintiff purchased the interest 
of the 1st defendant in the suit properties with a view to stiflc 
her defence. ‘Though we are allowing the appeal, we cannot, 
in the circumstances, adjudge the plaintiff liable for the entire 
amount of the Court-fees payable to the Government. 

A. S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JusTICE MADHAVAN NAIR AND MR. 

JusTICE JACKSON. 

Velu Thevan (dead) and another... Appellants* (9th De- 
fendant__Judgment-debtor and 
his Legal Representative) 

V. 
Krishnasami Reddi and others Respondents (Plaintif — 
Decree-holder and ht 
Legal Representatives). 


Civil Procedure Code, S. 47—Agreement prior to decree—Realisation of 
debt to be from another debtor—Plea in execution—If can ‘be allowed. 


An agreement prior to decree not to execute the decree that may be passed 
against one of the judgment-debtors but to realise the whole amount from the 
other debtor can be pleaded as a defence when execution is sought against him 
and should he considered by the executing Court on'its merits I L R 40 Mad. 
233 (F B); 37 ML J 356; 46 ML J 240 followed ; 43 Mad. 725; 14 L W 
317 not followed. 

_ Appeal against the decree of the Court of the Subordinate 
Judge of Dindigul in A. S. No. 49 of 1922 preferred against 
the order of the Court of the District Munsif of Periyakulam 
dated 29th April, 1922 in E. P. No. 156 of 1922 in O. S. 
No. 448 of 1913. 

K. V. Sesha Atyangar for appellants. 

C. Veeraraghava Aiyar for respondents. 

The Court delivered the following 

JUDGMENT The gth defendant, the judgment-debtor, 
is the appellant. A decree was passed on the 11th of 
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Pile November, 1913, against defendants 1 and 9 and the family 
E ace properties of defendants 2 to 5, 10 and 12 for Rs. 1,45 3-12-0, 
Ret Subsequent interest and costs. Various ineffective applications 


were made to execute the decree. E. P. No. 156 of 1922 
was filed for attachment and sale of the gth defendant’s pro- 
perties. When the properties were attached he filed a peti- 
tion objecting to the execution of the decree on the ground 
that the plaintiff undertook not to proceed against him and to 
exonerate him and executed an agreement to that effect on the 
sth of November, 1913, namely before the date of the decree. 
The agreement relied upon by the appellant is in these terms : 
c * * * *As I have taken a promissory note for Rs. 1,000 
from you and from Narayanaswami Naicken, son of Thiru- 
malai Naicken, of Sankarapuram and as I have paid the 
Rs. 1,000 to Narayanaswami Naicken only and as you have 
signed in the promissory note only as joint for Narayanaswam! 
Naicken I shall recover the whole amount from Narayana- 
swami Naicken only. If instead of that | recover the amount 
from you I alone shall be responsible to you for the amount of 
(loss) sustained by you.” 


/ The Lower Courts without admitting the agreement in 
if evidence held on the authority of Arumugam Pillai v. Krishna- 
swami Naidu (1) that such an agreement cannot be pleaded 

as a bar and allowed execution to proceed. 


The question for consideration in this Civil Miscellaneous 
Second Appeal is whether the agreement relied upon by the 
appellant, made prior to the passing of the decree in the suit, 
can be pleaded as a defence to the execution of the decree. In 
Chidambaram Chettiar v. Krishna Vathtyar (2) it was held 
by a Full Bench of this Court that such an agreement can be 
pleaded in proceedings taken in execution of the decree. In 
the course of his judgment in that case the Officiating Chief 
Justice pointed out, “The powers of the Court executing a 
decree are laid down in S. 47 the terms of which are extremely 
wide,” and stated, “ By a long course of decisions in this Presi- 
dency it has been held that an agreement made before the pass- 
ing of the decree by which the decree was not to be executed 
for a certain time is a matter to be enquired into and decided 
by the executing Court.” The decision was based upon the 
‘$ vegy comprehensive terms of S. 47” and upon the prior deci- 

1, (1920) ILR 43 M 725: 39 ML J 222. 
2. (1916) I L R 40 M 233: 32 ML J 13 (F B). -1 


l 


PART VII.] THE MADRAS LAW JOURNAL REPORTS. 279 


sions of this Court. In Doraiswami Moopan v. Subbalakshmt 
Palayee Ammal (3) this decision was accepted as stating the 
correct law by Sadafiva Aiyar and Napier, JJ., though they 
distinguished that particular case from the Full Bench decision. 
The learned Judges pointed out, “The agreement in ques- 
tion was, not to further prosecute the suit, that 1s, not to ob- 
tain a decree inthe suit. The decision in Chidambaram 
Chettiar v. Krishna Vathiyar (2) does not apply as the agree- 
ment before decree in that case was to the effect that a decree 
was to be passed but the decree so obtained was not to be exe- 
cuted.” It is to be noticed that the learned Judges do not 
in any way limit the scope of that decision. The Full Bench 
decision was followed in Sambasiva Atyar v. Thirumalai 
Ramanuja Thathachariar (4) but it was not applied as in that 
case the adjustment pleaded though subsequent to the prelimi- 
nary decree was prior to the final decree. It was urged by 
the learned Advocate-General in Sambasiva Atyar v. Thiru- 
malai Ramanuja Thathachartar (4) that the Full Bench ruling 
required reconsideration, or, at any rate, that it should be con- 
fined to the facts of the case before the Full Bench. With 
reference to this argument the learned Judges Ayling and 
Krishnan, JJ., made the following observations :—“* * * we 
are not justified in cutting down the effect of the Full Bench 
in the manner suggested. We think the Full Bench decided 
that any pre-decree agreement between parties to a suit by the 
terms of which the passing of the decree is not to be objected 
to but the execution 1s to be stayed in whole or in part either 
temporarily or for all time can be pleaded and given effect to in 
execution proceedings and O. 22, R. x is no bar to it. 
Though the arguments of the Advocate-General against the 
view of the Full Bench, and in favour of the Calcutta view to 
the contrary as stated in Benode Lal Pakrashi v. Brajendra 
Kumar Saha (5) and Hassan Ali v. Gauzi Ali Mir (6) arc 
not without force, we consider we are bound by that ruling. 
It is eminently desirable that on a question. of procedure there 
should be a certainty and finality.” The Full Bench decision 
has been followed again in a very recent decision in Aruna- 
chala Goundan v. Swaminatha Aiyar (7). It is pointed out 
by the learned Judges, Spencer and Devadoss, JJ., that “ The 
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District Judge’s refusal to allow the defendant to set up in 
‘these execution proceedings, any agreement prior to decree, 
and his direction'to the appellant to seek Pas remedy in a sepa- 
rate suit cannot however be supported. S. 47 of the Code of 
Civil Procedure is wide enough to permit any valid objection to 
be taken by a judgment-debtor to the execution of a decree by 
the decree-holder or the decree-holder’s legal.representative;” 
and the learned Judges refer to the Full Bench decision. The 
decisions in drumugam Pillai v. Krishnaswami Naidu (1) and 
in Mallayya v. Chinna Kottayya (8) no doubt try to limit 
the scope of the application of the Full Bench decision. But 
in the latest decision in Arunachala Goundan v. Swaminatha 
Aiyar (7) as has been already pointed by us the Full Bench 
decision is given full effect and the decision is based upon the 
very wide terms cf S. 47 of the Code of Civil Procedure. 

In our opinion the Full Bench decision applies to this 
case and the agreement relied upon by the judgment-debtor 
should be considered by the Lower Court on its merits. We 
therefore set aside the order appealed against and remand the 
case to the Lower Court for disposal according to law. The 
appellant will have his costs here and in the Lower Appellate 
Court. 

T. 3S. V. Order set aside. 


In THE HIGH Court oF JUDICATURE AT MADRAS. ` 
PRESENT -_Mnr. JUSTICE VENKATASUBBA RAO. 
Narra Sri Sailam, minor, by mother 


and guardian Venkamma ...Appellani* (3rd Defendant) 


v. 
Koganti Bhushayya and others ... Respondents (Plaintiff and 
defendants 1 and 2). 


Evidence Act, S. 92—Mortgage of a number of properties—Sale of one of 
them by the mortgagor to a stranger—Agreement between mortgagee and pur- 
chaser to release the item purchased from mortgage security—Oral evidence of — 
Admissibility. 

After mortgaging a number of properties to a person, the mortgagor sold 
one of them to a stranger. The mortgagee agreed with the stranger-purchaser 
to release that property from his mortgage security, but later on sued to enforce 
his security against all the properties mortgaged to him. The stranger pur- 
chaser pleaded the agreement in defence and gave oral evidence of the same. 
Held, the instrument sued on being only one between the mortgagor and the 





*S. A. No. 1616 of 1922. 31st October, 1924. 
R 1. & (1920) I L R 43 M 725 . 39 M L J 222. 
7. (1923) 46 M L J 240. 8. (1921) 14 L W 317. 
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mortgagee, the purchaser of a portion only of the mortgaged properties is not 
under S. 92, Evidence Act, precluded from giving oral evidence of the agree- 
ment. I LR 27 Mad 368 geferred to. 

e 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Masulipatam in A. S. No. 46 of 1921, 
preferred against the decree of the Court of the Additional 
District Munsif of Gudivada in O. S. No. 422 of 1919 (O. S. 
No. 63 of 1919, Principal District Munsif’s Court, 
Gudivada). 


K. Ramadoss for appellant. 


K. Ramanath Shenat and K. Sanjeeva Kamath for res- 
pondents. 


The Court delivered the following 


JUDGMENT :— This suit has been instituted by the plain- 
tiff to enforce a mortgage executed by the Ist defendant. 
Subsequent to the date of the mortgage, the 1st defendant sold 
the second item of the properties mortgaged to Subbiah, the 
father of the 3rd defendant. The contest is now between the 
plaintiff and the 3rd defendant. The latter pleads 
that the plaintit agreed to release the item purchased 
by Subbiah and to confine his mortgage right to the other pro- 
perties mentioned in the deed of mortgage. The first ques- 
tion that has to be decided is, whether the plaintiff did agree 
to release the second item. The learned District Munsif 
found it somewhat difficult to decide this question on account 
of the fact that at least three conflicting versions were placed 
before him. It is not necessary for me to refer at any length to 
the evidence on this part of the case. The learned Munsif 
has found that the plaintiff did agree to release the property. 
The oral evidence was meagre in the extreme. But the pro- 
babilities strongly pointed to the fact that the agreement set up 
was true. The sale-deed in favour of Subbiah referred to 
the outstanding mortgage. There isa recital in the sale-deed 
that, out of the price, a sum of Rs. 600 was paid to the īst 
defendant in order to enable him to pay it in part discharge of 
the mortgage in favour of the plaintif. After the sale-deed 
was executed by the 1st defendant and attested by several wit- 
nesses, it was taken to the plaintiff who was living in a different 
village for the purpose of his attestation being obtained. Thee 
plaintiff attested the deed and received Rs. 300 in part pay- 
ment of his mortgage. There is some dispute regarding*the 
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balance of Rs. 300 out of the sum set apart, namely, Rs. 600, 


_ but that has no bearing on this part of the case, for, in any 


event, it is clear that some amount out of the consideration for 
the sale was received by the plaintiff towards the mortgage. 
Mainly relying on this and similar circumstances, the District 
Munsif found that the plaintiff agreed with Subbiah to release 
item 2 of the mortgaged properties. The Subordinate Judge 
concurred in this finding and in Second Appeal this finding 
must be treated as final. l 


The Lower Courts having found that there was an agrec- 
ment as pleaded by the 3rd defendant, the further question 
that had to be decided was, who were the parties to this agree- 
ment ? It was assumed by the District Munsif as well as 
the Subordinate Judge that if the parties to the agreement were 
the plaintiff, the rst defendant and Subbiah, oral evidence of 
that agreement would be inadmissible under S. 92 of the 
Evidence Act. Under that section, no evidence of any oral 
agreement between the parties to the original instrument or 
their representatives in interest is admissible for the purpose 
of contradicting, varying, adding to or subtracting from the 
terms of such instrument. Both the Lower Courts dealt with 
the case on the footing that all the three were parties to the 
agreement and that oral evidence could not be given of it. 
It is unnecessary to enquire whether if the subsequent oral 
agreement pleaded was between the plaintiff, the 1st defendant 
and Subbiah, evidence of it is or is not admissible. The Lower 
Courts failed to direct their attention properly to the point at 
issue. I have searched in vain for a finding on this point in 
the long judgment of the District Munsif. There is no distinct 
finding in his judgment at all. This is not disputed at the bar. 
The Munsif overlooked the fact that he did not give a finding 
and when discussing the law on the subject he assumed that he 
had found on this point against the 3rd defendant. In the ab- 
sence of any criticism of the evidence or any discussion of the 
matters that had to be considered in relation to this issue, I 
cannot treat the judgment of the District Munsif as containing 
a finding upon this very material point, viz., who the parties 
were to the subsequent oral agreement. 

The learned Subordinate Judge made also a mistake, one 
which goes to the very root of the matter. Having said in 
his judgment that the District Munsif’s view that there was an 
agreement was correct, he definitely put to himself the question 
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“who were the parties to the agreement”? The answer is 
somewhat obscure. The Judge seemed to think that the real 
parties to the agreewient were the plaintif and Subbiah, but 
that the 1st defendant was also present at the time of the 
agreement. The mere presence of the 1st defendant in the 
Judge’s opinion made him a party to the agreement. If the 
Subordinate Judge held that as a fact, the 1st defendant was 
also a party to the agreement, whether his conclusion was cor- 
rect or not, it would, at any rate, be intelligible. I would 
then not be justified in interfering with his finding. But the 
whole of this part of the Subordinate Judge’s judgment is viti- 
ated by a fundamental error. Whether the 1st defendant was 
a party to the agreement or not must be decided on the evi- 
dence. If he was not in fact a party, he could not be said by 
a fiction of law to be a party merely because he was present 
at the agreement or paid a sum of money to the plaintiff. 


In this state of things, I was taken through the whole 
evidence myself. I have come to the conclusion that the only 
parties to the agreement were the plaintiff and Subbiah. The 
Subordinate Judge says that the 1st defendant in the witness 
box did not speak to the release of item 2. If, according to 
the 1st defendant, there was no such agreement, it follows 
that he could not be a party to it at all. But I find that the 
Judge omitted to notice that in cross-examination the Ist de- 
fendant referred to the agreement but it was not elicited from 
him whether or not he was a party toit. Then again, 
D. W. 4 referred in his evidence to the agreement by the 
plaintiff to release the property. No questions were put to 
this witness either to elicit further particulars. There are 
two circumstances which have an important bearing on this 
point. The Lower Court points out in its judgment that when 
final negotiations were proceeding the plaintiff and Subbiah re- 
tired into the interior of the house and had a private talk. It 
was only subsequent to this incident that the plaintiff attested 
the sale-deed. The District Munsif points out that Subbiah and 
the plaintiff were near relations and that it was Subbiah that 
was able to prevail upon the plaintiff to release the property. 
These two circumstances in the light of the evidence in the 
case make it highly probable that the agreement was between 
Subbiah and the plaintiff alone. It is not necessary toedeal 
with this question in greater detail. It is conceded that the 
evidence is very meagre and on a very careful consideratton I 
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have come to the conclusion that the only parties to the agrec- 
ment were Subbiah and the plaintiff. 

The words “ representatives in intéest”’ in S. 92 were 
construed in Goseti Subbarao v. Varigonda Narasimham (1). 
Subramania Aiyar and Boddam, JJ., held that the section had 
no application if only some of the representatives were parties 
to the later oral agreement. To the instrument in question 
the parties were the plaintiff and the rst defendant. Subbiah 
who purchased only a portion of tha mortgaged property is 
not under S. 92 precluded from giving oral evidence of the 
agreement. Ihe evidence, therefore, of the agreement set up 
was admissible and the judgment of the Lower Court is sct 
aside and the appeal is allowed. The 3rd defendant will have 
his costs throughout from the plaintif. 


T. S. V. Appeal allowed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
` 
PRESENT. MR. Justice VENKATASUBBA Rao. 


Bhallamudi Kama Sastri ....  Appellant* (Plaintif) 
v. 
Thirumamidi Kannamma and others ... Respondents (De- 
fendants), 


Hindu Law—Widow—Alienation—Reversioner inducing vendee to purchase 
—Estoppel. 


Where a reversioner to the estate of a Hindu widow takes part in its 
alienation to certain transferees for value, advises ihe transaction, approves 
of it and represents that he is willing to hold up all such rights as be has in 
favour of the vendees, he cannot subsequently impeach the transfer on the 
strength of a conveyarice in his favour from tze daughter of the last male 
owner. 


Gur Narayan v. Sieolal Singh, 46 C 566 (P C) distinguished. 

Appeal against the decree of the Court of the Additional 
Subordinate Judge of Vizagapatam in A. S. No. 255 of 1921 
(A. S. No. 224 of 1919 onthe file of the District Court, 
Vizagapatam) preferred against the decree of the Court of 
the District Munsif of Razam in O. S. No. 44 of 1918. 

Y. Suryanarayana for appellant. 

G. Lakshmanna for respondents. 

The Court delivered the following 


JUDGMENT : This suit is a speculative suit. Both the 


Lower Courts have dismissed it, and, after carefully hearing 
a ee a 


tS A No. 441 of 1922. sth November, 1924. 
" 1. (1903) IL R 27 M 368: 14 ML J 218. 
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the arguments of the learned vakil for the appellant, I am 
satisfied that the derision reached by the Lower Courts is 
correct. 


One Vizanna died in 1888 leaving his widow Lingamma and 
two daughters, Kannamma and Sitamma. Sitamma pre- 
deceased her mother and we are not concerned with her. 
Lingamma died in January, 1914. During her lifetime, she 
made two sales and the present suit has been instituted ques- 
tioning their validity. On the 8th of October 1890 Lingamma 
sold what is described as one and one-fourth urithi (share) to 
one Garimilla Kurmayya (Ex. VI). The consideration for 
the sale is stated in the deed to be Rs. soo. The learned 
Subordinate Judge has held that the sale can be upheld only 
to the extent of Rs. 207-12-0, one of the three items of consi- 
deration mentioned in the conveyance. The second 
transaction impeached is that evidenced, dated 20th March. 
1894, by Ex. VI-A. The widow sold another one-fourth 
urithi and house-site to the father of defendants 2 and 3. The 
deed mentions that the consideration was Rs. 500, but the 
learned Subordinate Judge has held that no part of it was uti- 
lised for any purpose which would be binding on the estate. 
These are the two transactions questioned by the plaintiff. 


On the death of Lingamma, Kannamma, her daughter, 
the first defendant in the suit, executed in favour of the plain- 
tiff a sale deed dated the 1oth May, 1914, conveying to him 
such rights as she possessed in the suit properties (Ex. A). 
The sale deed was taken obviously with a view to file a suit 
and recover the properties from the possession of the vendees 
or their representatives. 


In order to understand the grounds on which the decision 
of the Subordinate Judge is based, a few further facts must be 
stated. Kurmayya, the vendee under Ex.VI died, and on the rst 
May, 1907, his representatives sold the property covered by 
Ex. VI to defendants 2 and 3 (Ex. TI). The learned Sub- 
ordinate Judge has found that this transaction was brought 
about by the plaintiff. He attested the sale deed 
and he identified the executant before the Registrar. 
It is in evidence that he himself advised defendants 2 
and 3 to purchase the property. The  plginti 
was at the time the nearest reversioner barring the 1st defend- 
ant and by his conduct he induced defendants 2 and 3 to pur- 
chase the property and part with the price. There is not the 
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slightest doubt that he caused defendants 2 and 3 to believe 
that he approved of the sale and that such rights as he had, he 
was willing to give up. In these circumstances, the plaintiff 
would be clearly estopped from questioning the transaction. 
The learned vakil for the appellant has, however, argued that 
any representation that the plaintiff made was made in his 
character as a possible reversioner, that, in the present suit, he 
claims under the first defendant, and that he ought not to be 
held bound by an estoppel which would not attach to the first 
defendant. For this position, the learned vakil has relied 
upon Gur Narayan v. Sheolal Singh (1) but that very case 
shows that the argument is untenable on the facts as they 
exist here. At page 580 this passage occurs in the judgment: 
“ In their Lordships’ opinion there is no estoppel. Besides, 
it should be observed that Hanuman did not acquire the pro- 
perty as a contingent reversioner to Maha Sundar.” In the 
present case, however, a perusal of Ex. A, the conveyance in 
favour of the plaintiff, shows clearly that the first defendant 
transferred to him her rights in the property on account of the 
fact that he happened to be the reversionary heir to the estate. 
The recital is very clear and admits of no doubt. I agree, 
therefore, with the learned Subordinate Judge that the plain- 
tiff cannot impeach the sale of the properties covered by 
nee Oe 


Next, I proceed to deal with the second alienation effect- 
ed by the widow, that is, the sale evidenced by Ex. VI-A dated 
the 20th March,-1894 in favour of the father of defendants 2 
and 3. The facts connected with this transaction are these : 
Lingamma received Rs. 500 from defendants 2 and 3 and de- 
posited the amount with Kondayya, the husband of Sitamma. 
with a direction that the sum should be paid to the two daugh- 
ters on their attaining majority. The first defendant, after 
she became an adult, received a moiety of this Rs. 500, that is, 
Rs. 250, with another sum of Rs. 250 representing interest, 
from this Kondayya. She at that time was aware that her 
mother had sold the property to the father of defendants 2 
and 3 under Ex. VI-A. She was further aware that the 
amount had originally been deposited with Kondayya for the 
purpose of a moiety of it being paid over to her. The tran- 
suction of sale was voidable. The first defendant was the re- 
versioner who was entitled to question the transaction. With 


1. (1918) ILR 46 C 566: 36 ML J 68 (PC). 
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the knowledge of these facts, she received from Kondayya 
Rs. 500. By these acts the first defendant adopted and rati- 
ħed the transaction The plaintiff, who claims through the 
first defendant, has no higher right than the first defendant 
herself has. I agree, therefore, with the learned Subordinate 
Judge that the plaintiff is bound to fail in respect also of the 
items to which Ex. VI-A refers. 


It has been faintly suggested that Ex. VI-A was execut- 
ed by Lingamma only as guardian of her minor daughters, 
Kannamma and Sitamma, and that, as on the date of the tran- 
saction, the daughters had a mere expectancy, a mere hope, of 
succeeding, the transaction is void. As a matter of fact how- 
ever the document was not executed by her only as guardian of 
her daughters. The recitals in the document make this per- 
fectly clear. The document moreover was signed by Lingam- 
ma in her individual capacity and not as representing her 
daughters. The argument that Ex. VI-A is void therefore 


fails. 


The judgment of the learned Subordinate Judge is correct. 
The Second Appeal fails and is dismissed with costs. 
A. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice VENKATASUBBA RAO. 


Avugaddi Jogamma and others ... Appellants* (Defendants ) 
v 


Lalam Pöthanna ... Respondent (Plaintiff. ) 


Pari-performance—Compromise of disputed claim—Transfer of a portion 
of disputed property—Unregistered transfer—Possession and enjoymeni—Subse- 
quent suit in ejectment. 

The defendants laid a bona fide claim to a portion of the properties in 
the possession of the plaintiff on the ground that they had contributed by 
their labour to the acquisition and expansion of the property. In considera- 
tion of the defendants waiving their rights to the rest of the property, the 
plaintiff gave away the lands in dispute to first defendant under an unregistered 
deed of transfer and put him in possesdion. Ten years after that date plaint f 
sued to eject the defendant ignoring the unregistered transfer. Held, that 
the plaintif was estopped by the doctrine of part-performance from laying 
claim to the properties transførred by the unregistered deed to the defendant. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Vizagapatam in A. S. No. 97 of 1921 
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(A. S. No. 44 of 1921 on the file of the District Court) pre- 
ferred against the decree of the Court of the District Munsir 
of Yellamanchilli in O. S. No. 134 of 191 


P. Somasundaram for appellants. 
Y. Suryanarayana for respondent. 
The Court delivered the following 


JupemeNnt :—The plaintiff sues for the recovery of cer- 
tain lands from the possession of the defendant. The rst 
defendant is the sister of the plaintiff. She gave her daugh- 
ter in marriage to him. The plaintiff's daughter was married 
to the 3rd defendant, a son of the rst defendant. The parties 
are thus very near relations. The immediate occasion for the 
suit was the death of the plaintiffs daughter that is the 3rd 
defendant’s wife. The plaintiff lost his mother when he was 
just an infant. The 1st defendant who was his senior in age by 
over 20 years came over to her father’s house and began to 
look after and bring up her brother, the plaintiff. Shortly after, 
the plaintiff lost his father ; and throughout the rst defendant 
brought him up, and it would seem that he was practically 
regarded as her child. After the plaintiff grew up, he be- 
came the Village Munsif and was unable to manage his own 
lands. The sons of the 1st defendant cultivated the plaintiff's 
lands and generally had supervision over them. ‘This state 
of things continued till the plaintiff who was then forty years 
of age executed on the 18th April 1910 in favour of the Ist 
defendant what is termed a ‘ puroni’ or an agreement (Ex. I). 
By this the plaintiff gave away to the ist defendant the suit 
lands and since the date of the document she has been in con- 
tinuous and undisturbed possession. Misunderstandings 
having arisen, as pointed out, owing to the death of the 3rd 
defendant’s wife, the plaintiff has sued to recover the lands. 
The question to be decided is can the defendant rely upon 
Ex. I and resist the plaintiff’s suit ? 


l 

Ex. I is unregistered. Before dealing with the law on 
the subject, it is necessary to notice another circumstance. 
Till 1910 all the parties appear to have lived together. 
Shortly before the execution of Ex. I, the 1st defendant and 
her sons laid a claim to a portion of the property in the pos- 
session of the plaintiff on the ground that they had contributed 
by their labour to the acquisition and expansion of the pro- 
perty? In consideration of the defendants waiving their rights 
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to the rest of the property, the plaintiff gave away the lands 
in dispute to the rst defendant and executed Ex. I. The 
tacts as I have statefl are found by the District Munsif ; but 
on this part of the case the Subordinate Judge has given no 
finding. Under S. 103 and O. 41, R. 24 of the Civil Pro- 
cedure Code, I have considered the evidence of the record 
and satisfied myself that the District Munsif has come to the 
correct conclusion on the facts. What then is the position 
of affairs? The 1st defendant and her sons advanced some 
claims to the property in the possession of the plaintiff. The 
plaintiff agreed, in consideration of the defendants giving 
up these claims, to transfer to the ist defendant the lands now 
in dispute. There was thus a contract supported by consi- 
deration. So far as the other antecedent facts are concerned, 
namely, the looking after of the plaintiff by the 1st defendant, 
the cultivation of the plaintiff's lands by her sons, these and 
other similar facts to which I have referred, would not in law 
amount to consideration, as under S. 2 (b) of the Indian Con- 
tract Act it would be essential that any act done by the pro- 
misee should have been so done at the desire of the promisor. 
There is no proof that acts done by the 1st defendant or her 
children were done at the desire of the plaintiff, and accord- 
ingly so far as these facts are concerned they would not con- 
stitute a valid consideration for the contract. It is not neces- 
sary to further dwell on this matter as I have pointed out 
there was a contract supported by consideration. 


Acting on Ex. I the 1st defendant took possession of the 
property and from 1910 to 1919 when the suit was filed she 
was in possession of the property and she still continues to 
remain in possession. What then would be the effect of the 
absence of a registered conveyance in favour of the rst defend- 
ant? Mahomed Musa v. Aghore Kumar Gangult (1) isa 
direct authority on this point. Their Lordships of the Judi- 
cial Committee held that whatever defects of form there 
might have been in relation to the comlpromise agreement in 
question in that suit, were cured by the conduct of the parties 
in continually acting upon it. At page 6 their Lordships 
observed thus :__“ For the points against opening up the tran- 
saction are manifold and are in their Lordships’ opinion con- 
clusive. The compromise has been acted upon by all the 
parties to it, and by their successors in title from that “date 
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to this. The suit was dropped, the division of shares of 
the property was made, and it may be said generally that from 
its date until the date of Khodajanessa® death in the year 
1890, and, indeed, from that date until the present time the 
property has been managed upon the footing of that division. ” 
They observed again :—“ In a suit,” said Lord Selborne in 
Maddison v. Alderson (2), “ founded on such part-perform- 
ance the defendant is really ‘ charged ° upon the equities result- 
ing from the acts done in execution of the contract and not 
upon the contract itself. If such equities were excluded, in- 
justice of a kind which the Statute cannot be thought to have 
had in contemplation would follow.” ‘This Court gave effect 
to this principle in Vtzagapatam Sugar Co. v. Muthurama 
Reddi (3) ; the learned Judges referred to the fact of the 
purchaser under the contract of sale being in possession of the 
property as part-performance of the contract which would 
take it out of the operation of the Statute. 

The point is concluded by authority and as a matter ot’ 
fact the Lower Courts, especially the District Munsif, would 
have dismissed the suit but for the circumstance that the then 
prevailing view so far as this Court was concerned was 
different. 

In the result the judgment of the learned Subordinate 
Judge is reversed and the Second Appeal is allowed and the 
suit 1s dismissed with costs throughout. 


A. V. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice WALLACE AND MR. JUSTICE 
MADHAVAN NAIR. 


Kalyanji (now dead) and another ... Appellants* (Res- 
pondents 2 and 3—Plaintifs 2 and 3) 
Vv. 
Ram Deen Lala T ... Respondent (Peti 
E tioner__2nd defendant). 
Criminal Procedure Code (as amended im 1923), Ss. 195 (3) and 476-B— 
Order by Judge of Small Cause Court, Madras, under S. 476—Complaint for- 
warded to Magistrate for inquiry—Appeal—Forum—Presidency Small Cause 
Courts Act, Ss. 37 and 38—Scope of—Decree if appealable— Principal Court 
having ordinary original civil jurisdiction”—What is—If refers to Original 
Side of the High Court—Order of complaint—Contents of—Indian Penal Code, 
*A A O No. 412 of 1923. 6th November, 1924. 
2; (1883) LR8 AC 467. 
3 (1923) I LR 46 M 919: 45 ML J 528 (F B), 
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S. 193—Offence under—Complaint—What must contain—Rules of interpreta- 
tion—Headings—Reference to. 


The Chief Judge ofpthe Court of Small Causes, Madras, passed an order 
under S. 476, Criminal Procedure Code, directing that a complaint under 
Ss. 193 and 196, Indian Penal Code, be filed against certain plaintiffs in a suit 
before him. The latter preferred an appeal against that order to the Appellate 
Side of the High Court, and at the hearing, objection was taken that the 
appeal lay to the Bench of the Court of Small Causes or if the Appellate 
Tribunal was the High Court the appeal lay to the Origimul Side of the Hign 
Court. 

Held, (x) the right conferred by S. 38 of the Presidency Small Cause 
Courts Act is not of the nature of an appeal, and the decrees of the Presidency 
Small Cause Courts are not appealable decrees. It follows that there is no 
Court to which appeals ordinarily lie from the appealable decrees of that Court. 
In re, Shivlal Padma, I L R 34 Bom 316 followed. Scope of 
Ss. 37 and 38 referred to; (2) as there is no Court to which 
appeals ordinarily lie in the case of such decrees, an appeal has to be 
put in “to the principal Court having ordinary original civil jurisdiction 
within the local limits of whose jurisdiction” the Presidency Small Cause 
Court is situated. This is the High Court and the phrase is not to be con- 
fined to the Original Side of the High Court. For the purposes of S. 195 (3) 
the Original Side is nof a different Court from the rest of the High Court. 
Jamnadas v. Sabapathi Chetti, I LR 36 M 138 followed. Munuswami 
Mudaliar v. Rajarathnam Pillai (1922) I L R 45 M 928 : 43 ML J 575 dis- 
tinguished. 

Before an order is passed under S. 476, Criminal Procedure Code, the 
Court must hold such an enquiry that its order, when sent to the Magistrate, 
will amount to a complaint under S. 200. For that purpose, the complaining 
Court must decide upon and name the witnesses to be examined by the 
Magistrate. 

In the case of an offence under S. 193, Indian Penal Code, the complaint 
itself must state what was the false evidence given, without leaving it to the 
Magistrate to fish about and find it. 

Per Madhavan Nair J. :—In construing a section, the heading of the 
chapter in which it occurs is not to be taken into consideration if the language 
of the section is clear. 


Appeal against the order of the Chief Judge of the Court 
of Small Causes, Madras, in M. P. No. 358 of 1923 in Sunt 
No. 4774 of 1922, dated 19th October, 1923. 


S. T. Srintvasagopalachari for appellants. 

The Crown Prosecutor, S. Rangaswami Aiyar and 
M. Krishna Bharathi for respondent. 

The Court delivered the following 


JUDGMENTS : Wallace, J. This is an appeal against 
an order of the Chief Judge of the Court of Small Causes, 
Madras, under S. 476 of the Criminal Procedure Code, dirett- 
ing that a complaint under Ss. 193 and 196 of the Indian 
Penal Code be filed against the appellants. Mr. Menon 
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for the Crown Prosecutor raised two preliminary objections, 
first, that the appellate tribunal in a case like the present is 
not the High Court but a Bench of the Cotirt of Small Causes, 
and secondly, that if the appellate tribunal is the High Court, 
the appeal must be put in on the Original Side of the High 
Court. 

As to the first objection, an appellate tribunal is, by force 
of Ss. 476-B and 195 (3) of the Criminal Procedure Code, 
the Court, if there is such a Court, to which appeals from 
the appealable decrees of the Court of Small Causes ordinarily 
lie. Mr. Menon relies on S. 38 of the Presidency Small 
'Cause Courts Act, which states that in the case of a contested 
suit, either party has the right to apply for an order for a 
new trial or for altering, setting aside, or reversing the de- 
cree. S. 38 does 'not talk of an appeal, but the heading of 
the chapter is “New Trials and Appeals.” The rules of pro- 
cedure governing an application under S. 38 are contained in 
O. 41 of the Provincial Small Cause Court Rules headed 
“Application for a New Trial,” and it is to be in Form No. 15 
described as an ‘ Application for a New Trial.” 0. 41 
throughout speaks of an application, not of an appeal. We 
also understand that no stamp is levied on such applications. 
No doubt rules of procedure could not take away a right of 
appeal given by statute ; but the rules are an indication that 
the High Court which framed them did not consider that the 
right conferred by S. 38 was a right of appeal. There is no 
direct authority of the Madras High Court on this point, 
unless the case in Srinivasa Charlu v. Balaji Rao (1) be taken 
as such ; but, with due respect to the learned Judges who 
decided that case, I do not think that S. 37 settles the question 
whether there is or is not an appeal, since S. 37 itself on its 
own wording is subject to the other provisions of that chapter. 
It is not necessary, however, in the view I take, to press this 
point further. I agree with the judgment in In re, Shivlal 
Padma (2), a case directly in point, that S. 37 implies that 
decrees of the Presidency Small Cause Court are not ordinarily 
appealable. The Bench in that case held that that was a 
sufficient ground for holding that there was no Court to which 
in the language of S. 195 of the Code of Criminal Procedure 
as it then was, “ appeals ordinarily lie.” The amended 
S. 195 now uses the phrase, “ The Court to which appeals 
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ordinarily lie from the appealable decrees........... of such 
former Court,” which would imply that, although ordinarily 
there is no appeal, y&, if there are decrees of the Court which 
are appealable,then an appeal against an order under S. 476-B 
will lie to the Court to which appeals from such appealable 
decrees ordinarily lie. So that the real question now is not 
whether there is any ordinary right of appeal from the de- 
crees of the Presidency Small Cause Court, but whether any 
of these decrees passed by that Court are appealable decrees. 
This question has to be decided not under S. 37 of the Act 
but under S. 38, and I am constrained to hold that S. 38 does 
not give what is usually known as a right of appeal. Had 
this been meant, it would have been laid down in unambigu- 
ous languages such as S. 96 of the Civil Procedure Code 
employs, “ an appeal shall lie.” S. 38 also makes no provi- 
sion for a higher Court, for example, a Bench of the Small 
Cause Court, to hear an appeal; and does not talk, for 
example, as S. 96 of the Civil Procedure Code does, of the 
“ Court authorised to hear appeals.” An application under 
S. 38 is to the same Court which passed the decree, .and, in 
so far as appears from the section, it may be even to the same 
Judge who passed the decree, and there is no statutory provi- 
sion elsewhere constituting a Court of Appeal to ‘hear such 
applications. I therefore hold that S. 38 does not imply 
that any decree of the Presidency Small Cause Court is an 
appealable decree. It follows that there is no Court to which 
appeals ordinarily lie from the appealable decrees of that 
Court. 


The second preliminary objection then has to be met. 
Since there is no Court to which appeals ordinarily lie from 
appealable decrees of the Presidency Small Cause Court, an 
appeal has to be put in to the principal Court having ordinary 
original civil jurisdiction within, the local limits of whose 
jurisdiction the Presidency Small Cause Court is situated. 
Mr. Menon contends that this ‘phrase can apply only to the 
Original Side of the High Court. Under the unamended 
Code, there was a clear authority, Jamnadas v. Sabapathi 
Chatti (3) that the Original Side of the High Court was not 
a different Court for purposes of this section from the rest 
of the High Court, and that the High Court generally was 
the principal Court of Original Jurisdiction. I cannot*sec 
that the alteration of language in the section displaces this 
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ruling. The High Court generally is still the principal Court 
having Ordinary Original Civil Jurisdiction. Mr. Menon. 
however, calls our attention to a rWling in Munuswami 
Mudaliar v. Rajarathnam Pillai (4) in which it was held that 
an appeal from an order under S. 195 by a Judge sitting on 
the Original Side of the High Court lies to a Bench of the 
High Court and argues from that and from the language of 
S. 195 (3) that, therefore, these two tribunals must be dif- 
ferent Courts. I do not think that that follows. Munuswami 
Mudaliar v. Rajarathnam Pillai (4) may be pressed so far as 
to say that under the first portion of S. 195 (3), when an 
order by the Original Side of the High Court is in question, 
the term “Court” may be taken to mean “Side of the 
High Court” ; but Munuswamt Mudalar v. Rajarathnam 
Pillai (4) has not reversed Jamnadas, v. Sabapatht Chetti (3) 
nor under the second part of S. 195 (3) can the word “Court” 
be made to mean “ Side of the High Court.” The difficulties 
that would follow in holding that the High Court is not one 
Court but is as many Courts as there are varieties of Original 
and Appellate Jurisdictions comprised in it are much greater 
than the difficulty of reconciling the language of S. 195 (3? 
with Munuswami Mudaliar v. Rajarathnam Pillai (4). I am 
not prepared to sustain either of these preliminary objections 


and they both fail. 


On the merits we are concerned only with the third 
plaintiff, Vadivelu Mudaliar, since the second plaintiff 1s now 
dead. In the first place, the Lower Court has misconceived 
the scope of S. 476. It was for the Lower Court to hola 
such enquiry that its order, when sent to the Magistrate, will 
amount to a complaint under S. 200 of the Criminal Procedure 
Code. For that purpose, the complaining Court must decide 
upon and name the witnesses to be examined by the Magis- 
trate, or the complaint is liable to be dismissed on the ground 
that there are no witnesses. The Lower Court, however, 
has apparently left it to the Magistrate to enquire for himselt 
and find out who the witnesses may be. Again, so far as the 
complaint filed by the Lower Court goes, the offences alleged 
to have been committed by the third plaintiff are offences 
under Ss. 193 and 196 of the Indian Penal Code. S. 193 


is giving false evidence, but the complaint, which we have gone 


“through, does not state what was the false evidence given by 
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the third plaintiff. It is not for the Magistrate to fish about 
in order to find out what statements the Lower Court may 
have considered to b# false. The complaint itself must make 
that clear. The complaint under S. 193 cannot therefore 
stand. 


S. 196 is “using as genuine evidence known to be false.” 
This is with reference to certain entries of a symbol for ‘‘and 
Company ” found interpolated in the account-books of the 
firm of which the 3rd plaintiff is a partner, the books having 


been filed in the case, S. C. S. No. 4774 of 1922, by the 3rd- 


plaintiff who was conducting it. The complaint or order of 
the Lower Court does not indicate why the Lower Court 
thought that the 3rd plaintiff knew the addition of this symbol 
to amount to a false entry. The 3rd plaintiff had merely put 
into Court his own firm’s accounts, which contained, let us 
suppose, interpolations for the purpose of showing that the 
transactions were with Chandu Lala and Co., instead with 
Chandu Lala only. Even so, I find it difficult to bring the case 
within S. 196. The third plaintiff put forward the accounts 
of the firm as they were at the time he produced them. He 
did not write these accounts nor is it suggested that he wrote 
the interpolations. The Office Manager was 2nd plaintiff 
and the accounts are in Guzerati, which is not 3rd plaintiff’s 
language. The Lower Court does not indicate that there was 
any evidence that the 3rd plaintiff knew that the interpolation 
was a false statement and relies merely on the fact that it was 
the 3rd plaintiff who produced the accounts into Court. I 
am clear that no conviction could stand under S. 196 on such 
meagre evidence. 


I am therefore of opinion that the order of the Lower 
Court should be reversed in toto and would direct accordingly. 


Madhavan Nair, J. I have had the advantage of read- 
ing the judgment of my learned brother with which I agree. 


This is an appeal against an order passed by the Chief 
Judge of the Court of Small Causes, Madras, under S. 476 of 
the Code of Criminal Procedure, by which he forwarded a 
complaint to the Chief Presidency Magistrate for holding an 
enquiry as to whether the two appellants are guilty of offences 
under Ss. 193 and 196 of the Indian Penal Code. The sanc- 
tion was applied for under S. 195 of the Criminal Procedure 
Code but the matter was dealt with by the Chief Judge under 
S. 476 of the new Code. . : 
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The two appellants along with another as partners of a 
firm instituted S. C. No. 4774 of 1922 before the Court of 
Small Causes against the respondent as 2bd defendant and an- 
other ag ist defendant for the recovery of the balance of 
money due for principal and interest for the price of goods sold 
by them to the defendants. The sanction applied for related to 
certain entries in the account books of the plaintiffs’ firm whicl: 
were adduced in evidence on plaintiffs’ behalf in the said suit 
and marked as Exs. B-3 to B-5 and C to C-8. Those entries 
were relied upon by the plaintiffs in support of their case that 
they dealt with a firm styled T. Chandu Lala and Co., of which 
both the defendants were partners. The ist defendant re- 
mained ex parte. ‘The respondent pleaded that he was not a 
partner and that there was no firm with the name T. Chandu 
Lala and Co., and that the 1st defendant carried on business 
as T. Chandu Lala only without the addition of the words 
“and Co.” The learned Judge held that the 2nd defendant was 
not a partner, that the plaintiffs’ accounts were suspicious and 
that the word “ku” in Guzerati was probably interpolated sub- 
sequently in the plaintiffs’ accounts for the purpose of support- 
ing the plaintiffs’ case. On these facts, the learned Judge 
came to the conclusion that a prima facie case under Ss. 193 
and 196, Indian Penal Code, was made out against the appei- 
lants and therefore forwarded a complaint to the Chief Presi- 
dency Magistrate under S. 476, Criminal Procedure Code. . 

As the ist appellant is dead, we have to deal with the 
appeal only so far as it concerns the 2nd appellant Vadivelu 
Mudaliar who was the 3rd plaintiff in S. C. No. 4774 of 1922. 
On the merits I have no doubt that the order of the Lower 
Court should be set aside. Proceedings are directed against 
this appellant as already mentioned under Ss. 193 and 196, 
Indian Penal Code. The complaint which we have perused 
does not state what the false evidence given by the plaintiff and 
the Magistrate is left to find this out for himself. Nor does 
the complaint give any list of witnesses in support of the prose- 
cution case. As the complaint does not disclose the nature of 
the false evidence given by the appellant, I do not think it can 
be said that a prima facie case under S.193, Indian Penal Code, 
has been made out against him. As regards the complaint 
under S. 196, the evidence is not sufficient to convict the appel- 
tante for that offence. It is not proved that the appellant 
wrote the accounts or that he made the interpolation. This 
intetpolation is in the Guzerati language and the appellant does 
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not krow that language. The learned Judge does not refer 
to any evidence to show that the appellant knew that this inter- 
polation amounted tofa false entry in the account-books. He 
is said to have produced the account-books in Court. Under 
these circumstances, it cannot be said that a prima facie case 
under S. 196, Indian Penal Code, has been made out against 
the appellant. 

The main argument of Mr. Govinda Menon who appear- 
ed ‘for the Crown Prosecutor on behalf of the respondent is 
that reading Ss. 476-B and 195 (3) of the Criminal Procedure 
Code together, the appellant should have preferred his appea! 
(1) not to this Court but to the Full Bench of the Court of 
Small Causes under S. 38 of the Presidency Small Cause Courts 
Act, and (2) even if an appeal lay to this Court, he should 
have preferred it to the Original Side of the High Court and 
not to the Appellate Side. S. 38 of the Small Cause Courts 
Act runs as follows = _ 

“Where a suit has been contested, the Small Cause Court may, on the 
application of either party, made within eight days from the date of the decree 
of order in the suit (not being a decree passed under S. 522 of the Code of 
Criminal Procedure) order a new trial to be held or alter, set aside or reverse 
the decree oi order, upon such terms as it thinks reasonable, and may, in the 
meantime, stay the proceedings ” 

In my opinion, this section does not confer a right of 
appeal on a defeated litigant, it also does not imply that a 
decree of the Court of Small Causes is an appealable decree. 


Jt is true that the section appears in the chapter headed. 


“New Trials and Appeals,” but it is a rule of construction 
that headings are not to be taken into consideration if the 
language of the section is clear. The section itself does not 
speak of appeals. If it was intended to confer a right of 
appeal, I have no doubt that we should have found in the 
section itself appropriate language such as “an appeal will 
lie,” as we find in the Civil Procedure Code, for instance, in 
S. 96. The right of appeal is given to a party to carry the 
case from a Lower Court to a higher tribunal for testing the 
correctness of the Lower Court’s judgment. It cannot be 
said that the jurisdiction conferred by S. 38 is necessarily upon 
a Bench consisting of more than one Judge, for, according te 
the language of the section, the application under it is to be 
made to the same Court that passed the decree and it is not 


stated that the Court is to consist of more than one Judge. 


In this connection, the rules of the Small Cayse Court govern- 
ing the procedure under S. 38 may be usefully referred to. A 
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proceeding under S. 38 of the Small Cause Courts Act is called 
an “ application for new trial” (see O. ar of the Rules) and 
is to be in Form No. 15, which is ma an “Application for 
New Trial.” The rules show that what is contemplated under 
5. 38 is not an appeal but only an application. We have been 
informed that no stamp-fee is levied on such application. 1 
may also refer to S. 37 of the Small Cause Courts Act which 
shows that ordinarily a decree of a Presidency Small Cause 
Court is not appealable. 


The question discussed in the above paragraph has not 
been considered in any decision of this Court, but most of the 
considerations pointed out are referred to in a decision in 
In re, Shivlal Padma(2) with which I agree. In that case it was 
held that where a sanction to prosecute has been granted by 
a Judge of the Presidency Small Cause Court at Bombay, a 
Full Court of that Court has no power to revoke the sanction. 
Though it is a decision under S. 195 of the old Code, the 
reasoning of the learned Judges in that case may be relied 
upon for holding that a Full Bench of the Small Cause Court 
is not the Court to which an appeal will lie in this case under 
S. 476-B read with S. 195 (3) of the Criminal Procedure 
Code. 


The next point argued on behalf of the respondent is 
that if the High Court is the Appellate Court contemplated 


„under S. 195 (3) in this case, then the appeal should have 


been preferred to the Original Side of the High Court and not 
to the Appellate Side. The decision in Jamnadas v. Saba- 
pathi Chetti (3) is an authority against this argument. When 
a similar contention was put forward in connection with 
S. 195 (7c) of the old Code, it was pointed out by the learned 
Judges on that case that “ the Original Side of the High Court 
is not a different Court from the Appellate Side and that the 
High Court is the principal Court of Original Jurisdiction 
though it exercises both Original and Appellate Jurisdiction. “` 
This decision has not been overruled by the decision in Munu- 
swami Mudaliar v. Rajarathnam Pillai (4) which held that 
an appeal from an order under S. 195 passed by a Judge sit- 
ting on the Original Side lies to a Bench of the High Court. 
I do not think it follows from this decision that the High 
i ee 
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Court is not one Court but is composed of as many Courts as 
there are Original and Appellate Jurisdiction in it. 


I therefore ovdtrule the contentions put forward on be- 
half of the respondent, and, as 1 have already decided that 
the order of the Lower Court cannot be supported on the 
merits, I allow this appeal and set aside the order passed by 
the Chief Judge. 


KIS: V: Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__MR. Justice RAMESAM AND MR. Jusi, 
REILLY. 
Naduvil Madam Parameswara Bharatigal 
alias Azhakapra Swamiyar Avargal, 
Trustee of Naduvil Mutt and as such 
the Udama of Pudukode Devaswom ... Petitioner* (Party 
Appellant in S. A. No. 1080 of 1922) 
v. 
T. P. S. Issoop Rowthan and others ... Respondents (Res- 
pondents in S. d. No. 1080 of 1922). 


Religious Endowment—Mutt situate in the Cochin State—Devaswom in 
Malabar—Trusteesinp of—Dependency on Mutt for purposes of succession—— 
Dismissal of head of madam by Cochin Government under a State Regulation— 
Effect of—If: causes vacancy in the trusteeship of devaswom—Usage—Proof of. 


The Pudukad¢e devaswom in British India is appurtenant to the Naduvil 
Madam situated at Trichur, Cochin State, in the sense that the succession to the 
former is dependent on that to the Madam. In 1922 the Cochin Government, 
acting under its Regulation 1 of 1081 (M. E.) dismissed the then head of 
Naduvil Madam and appointed another as the head. In proceedings pending 
in the British Indian-Courts relating to the Pudukode devaswom and instituted 
by the then Udama the question was raised whether by the executive action of 
the Cochin Government, the new head of the Naduvil Madam had not ipso facto 
become the Udama of the dewaswom also. The evidence let in to prove the 
usage was to the effect that in cases of vacancy by death, the same person 
succeeded to both the institutions. Held, in the absence jof proof of a usage that 
loss of headship of the Mutt by a cause other than death involved a forfeiture of 
the headship of the devaswom also, the old Udama continued in office and was 
the proper person to continue the proceedings. 


The questions whether the removal from secular headship involved removal 
from the spiritual headship also, and how far a British Indian Court could go 
into the validity of the order of the Cochin Government were left open. 


Petition praying that in the circumstances stated in thg 
afidavit filed therewith, the High Court will be pleased tc 
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direct that Naduvil Madam Parameswara Bharatigal alias 
Azhakapra Swamiyar Avargal, Trustee of Naduvil Mutt, and 
as such the Udama of Pudukode Devagwom, be brought on 
record as appellant in Second Appeal No. 1080 of 1922 pre- 
ferred to the High Court against the decree of the District 
Court of South Malabar in Appeal Suits Nos. 1041 and 1059 
of 1920 preferred against the decree of the Court of the Dis- 
trict Munsif of Alatur in Original Suit No. 194 of 1917 and 
allowed to proceed with the said Second Appeal. 


S. Srinivasa Atyangar and T. S. dnantaraman for petitioner. 


T. R. Ramachandra Atyar and N. A. Krishna Atyar for 
respondents. / 

The Court (Odgers and Hughes, JJ.) made the following 

ORDER :_The preliminary question in Second Appeal 

No. 1080 of 1922 is whether the applicant Parameswara 
Bharatigal altas Azhakapra Swamiyar is entitled to carry on 
the appeal under the provisions of O. 22, R. 10 (1). Itis 
alleged that this Swami has displaced.the former head, one 
Narayana Bharatigal alias Kappiyur Swamiyar, as head of the 
Naduvil Madam in Trichur, Cochin State. It is objected that 
even if this is so, it does not affect the latter’s rights over the 
Pudukode Devaswom which is situated in British India. The 
question which is preliminary and must be tried is whether the 
Pudukode Devaswom in British India is appurtenant to and 
forms part of the institution of Naduvil Madam, Trichur, 
Cochin State, and whether the trusteeship of this Madam and 
the Pudukode Devaswom has devolved on Azhakapra Swami- 
yar. Evidence on this point will have to be taken. 


It should be added that it was at one tirhe alleged before 
us that Kappiyur Swamiyar was of unsound mind. This alle- 
gation has now been withdrawn and no question will arise as to 
this. 

The District Judge of South Malabar is requested to hear 
and determine this point and submit his findings in two months. 

Ten days will be allowed for objections to the finding 


after the return of the same is posted up in the notice board of 
the High Court. 


In compliance with the above order the District Judge of 
south Malabar submitted the following 


FINDING —This petition has been sent down by the High Court under its 
order? dated 7th Augfist, 1923, for a finding whether the Pudukode Devaswom 
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in British India is appurtenant to and forms part of the institution of Naduvil 
Madam in Cochin State and whether the trusteeship of this Madam and the 
Pudukode Devaswom has devolved on Azhakapra Swamiyar. In his affidavit 
before the High Court irf these proceedings, Azhakapra Swamiyar claims to be 
the- head of the Naduvil Madam by virtue of his appointment by the Cochin 
Government after the dismissal of his predecessor Kappiyur Swamiyar under 
the Cochin Regulation I of 1081 or 1906. He also claims that the 
Pudukode Devaswom is appurtenant to Naduvil Mutt. In ‘his counter- 
affidavit, Kappiyur Swamiyar claims that he owns this Naduvil Mutt, that the 
Pudukode Devaswom is not subordinate to the Naduvil Mutt, but is an inde- 
pendent institution, that he is in possession of the Pudukode Devaswom, that 
the Cochin Government has not deprived him of the headship of the Mutt 
and that he reserves his status as British subject. No issues were framed 
beyond those indicated by the High Court. The first question for considera- 
lion is whether the Pudukode Devaswom is appurtenant to the Naduvil Mutt or, 
as the counter-petitioner contends, an independent institution. A quantity 
of documents has been filed to show that the Devaswom has always been under 
the management of the head of the Naduvil Mutt. The plaint in this suit 
filed by Kappiyur Swamiyar is itself relevant. Therein he styles himself 
head of Naduvil Mutt and Udama of Pudukode Devaswom. Udama 
usually implies ownership and certainly does not admit the idea of inde- 
pendence. Rama Variar, petitioner’s witness 1, holds lands under the Pudu- 
kode Devaswom and was ordered to take renewal not by the Devaswom, but 
by the manager of the Mutt, Ex. A. Receipts granted by the same person 
(Exs B, C) bear the name of the Mutt head but they are in connection with 
the Devaswom property. Ex. D evidences receipt for money paid to the agent 
at the Mutt office. Ex. E series shows that the accounts of the Devaswoms were 
kept at the Mutt office. Exs. G, H, J are demises of Devaswom lands by Kappiyur 
Swamiyar. Ex. N is a power-of-attorney granted by Kappiyur Swamiyar to 
the present petitioner in which the, Devaswom property is described as being 
in charge of the Mutt. Ex. Q is "another plaint filed by Kappiyur in which 
he admits that the Devaswom property is under the Mutt. There are similar 
admissions by his predecessor-in-title referred to in the judgment, Ex. T. 
Subordinate Devaswoms are admitted in the Malabar Gazette notice, Ex. AA. 
Exs KK-1 to 10 are also kanom demises granted by the head of the Mutt. 
Ex. 11 series are accounts kept for the Devaswom at the Mutt head office i2 
which two serial numbers are given, one for the Devaswom and one for the 
Mutt. The temple accounts were kept separate from the Mutt accounts as 
evidenced by Exs. 14, 16, 18 and 19 series. Counter-petitioner’s witness 1 
stated that the Madathipathi of the Naduvil Mutt is the Urallan tso facto o! 
all the Devaswomsa and likewise his successor. All the amounts received from 
the Devaswom are entered in the headquarter accounts. In the light of this 
evidence, it is impossible for the counter-petitioner to contend that the Devaswom 
is independent of the Mutt. No doubt it is tredted as a separate endowment, 
and no one has ever suggested that its property or income is mixed indiscrimi- 
nately with that of the Mutt. Nevertheless it is quite clear that the immemorial 
managers of the Devaswom have been the heads of the Mutt for the time 
being. I find that the Pudukode Devaswom in British India is appurtenant 
to Naduvil Mutt in Trichur in this sense that the head of the Naduvil Mut 
has always acted as manager or trustee of the Devaswom. e œ 


It remains to decide on whom the headship of the Mutt has devolved. 
Kappiyur Swamiyar was found to have succeeded to the headship of the Mutt 
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in High Court's order in C. M. P. Nos, 3842, 3862 and 3863 of 1915, Ex. 24. 
In 1906 the Cochin Government’ passed Regulation I of 1081 (Ex. U) em- 
powering the Diwan to call upon the trustees of any institution—and unde: 
S. 4 (2) Madathipathis are included in the term stee—to furnish accounts 
(S.5)empowering him to fine any trustee who disobeys such order and ultimately 
to dismiss him (S. 7). Acting in pursuance of this regulation, the Diwan 
fined Kappiyur Swamiyar on 26th November, 1920, Ex. W, and finally dismissed 
him on 18th March, 1922, Ex. Y. In his review petition of 27th October, 
1922, Ex. 57, Kappiyur Swamiyar admits his removal from the headship of 
the Mutt and the appoirtment of the petitioner ın his stead and requests that 
the order may be revised. “In the interests of the Mutt the cancellation ot 
the order of dismissal is urgently needed and the petitioner therefore humbly 
prays for its cancellation.” In his further petition, dated 8th March, 1923, 
Ex. 58, he again admits that he is removed fiom the headship of the Mutt and 
that the petitioner has been appointed to its management with disastrous results 
to the working of the Mutt The petition sets forth that the order of dis- 
missal was passed under the misapprehension of the true facts, but I do not 
find that the right of the Cochin Government to dismiss the Swamiyar for good 
cause is disputed. It has been argued before me that the order under this 
regulation is an act of a foreign Govdrnment which need not be regarded by 
British Courts, and also that even if Kappiyur Swamiyar was legitimately 
dismissed from the headship of the Naduvil Mutt, none the less, he would 
still continue to be the trustee for such property under the control of the Mutt 
as happens to lie in British territory. The general principle is clearly enunciat- 
ed in Dicey’s Conflict of Laws, head III, page 23 :—* Any right which ‘has 
been duly acquired unde: the law of any civilised country is recognised and 
in general, enforced by English Courts, and no right which has not been duly 
acquired is enforced or, in general, recognised by English Courts.” No one 
disputes that the sovereign power exercised by the Government of Cochin 
includes the right to control religious bodies and when once this right is em- 
bodied in the farm of a regulation, that regulation becomes part and parcel 
of the constitution of the institutions which it controls. Kappiyur Swamiyar 
was only head of the Naduvil Mutt because he succeeded to the headship in 


accordance with the constitution of that body. This point was very fully 


discussed in the previous proceedings, first in this and subsequently in the 
High Court, Ex. 24. Now that the order of the Cochin Government has been 
passed dismissing him he has lost the headship equally in accordance with the 
constitution of the body. 


It was argued that even if the position of the parties had been thus deter- 
mined in the Native State of Cochin, still that could not affect a claim ta 
succeed to immoveable property in British India. I see no force in this 
argument, and the analogy of adoption which was pressed by the petitioner 
appears to me to be sound. 


In Venkatappayya v. Venkata Ranga Row (1) the principal plaintiff sued 
for the recovery of real property in British India claiming to be the duly 
adopted son of the daughter of the last owner. The adoption was by virtue 
of an unregistered authority to adopt ezecuted in a Native State which would 
have been invalid in British India, but none the less was held to render the 
adopted® son capable of inheriting real property in British India. 


z. (1919) I LeR 43 M 288:38 ML J r49. 


è -~ 
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The counter-petitioner relies strongly upon the ruling in Goswami Shri 
Girdharji x. Madhowdas Premji (2). The question which determined that 
suit was whether the trfstee of a certain shrine who had been depoited from 
the State of Odeypore had been removed from his office of trustee by a com- 
petent tribunal (page 614). It was held that the deportation in that case 
did not deprive the plaintiff of his trusteeship. But in the present suit where 
the counter-petitioner has been dismissed under a regulation expressly devised 
for the control of trustees, it cannot be held that there has-been no competent 
tribunal, There is no necessity that the tribunal should be judicial, so that 
the petitioner would have to sue for a judicial declaration that the order 
passed under the regulation was valid, before he could cite the authority oi 
that order in British India. So far as the British Courts are concerned the 
action of the Native State is tantamount to the action of a private party acting 
in accordance with the law of the locality. A private person Jegally adopts 
or a Diwan legally dismisses and appoints, and the British Courfa admit the 
validity of such legal action. The right which has been duly acquired (to 
repeat Dicey) is recognised. 

Accordingly I find that the trusteeship of the Madam and of Pudukode 
Devaswom has devolved on Azhakapra Swamiyar, the petitioner. 

After the return of the above finding from the Lower 
Court the Court made the following 

ORDER: Ramesam, J. In 1917, one Narayana Bharati 
alias Kappiyur Swamiyar filed a suit as Udama of the Pudu- 
kode Devaswom against certain Muhammadans for declara- 
tion and injunction in respect of a site. The matter went up 
on appeal before the District Court of South Malabar and was 
decided against the Devaswom. A Second Appeal had to be 
filed. On the ground that Narayana Bharati had ceased to 
be the head of the Devaswom and that he himself became its 
head, one Parameswara Bharati alias Azhakapra Swamiyar 
filed the Second Appeal. He was asked to state how his 
right accrued. He then filed Civil Miscellaneous Petition 
No. 2153 of 1922, dated 25th August, 1922, supported by an 
affidavit. In this affidavit it was alleged that the suit proper- 
ties belonged to Pudukode Devaswom. 

“The said Devaswom and all properties belonging there- 
to are appurtenant to and form part of the endowment of the 
Naduvil Madam situated at Trichur, Cochin State, and, as 
such, the head and trustee of the Naduvil Madam for the time 
being, is the Udama and manager of the Pudukode Devas- 
wom. The Cochin Government, acting under Regulation 1 
of 1081(M. E.)dismissed Narayana Bharati by its proceed- 
ings, dated gth March, 1922, from the office of the said Nady- 
vil Madam and appointed by the same proceedings the petition- 
er as head and trustee of the said Madam. The affidavit also al- 


2, (1893) I L R 17 B. 600, 
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leged that the said Narayana Bharati had been of unsound 
mind for nearly one year ; but this ground has since been 
abandoned and need not be referred to Again. A counter- 
afidavit and reply affidavits were filed and our brothers 
(Odgers and Hughes, JJ.) called for a finding on the questions 
raised by these affidavits which are stated thus : “ Whether 
the Pudukode Devaswom in British India is appurtenant to and 
forms part of the institution of Naduvil Madam, Trichur, 
Cochin State, and whether the trusteeship of Madam and the 
Pudukode Devaswom has devolved on Azhakapra Swamiyar?”’ 
The District Judge, South Malabar, has sent up his findings, 
and objections have been filed by the respondent (Narayana 
Bharati). 


The learned Judge in the course of the finding has said 
“ Exhibit rz series are accounts kept for the Devaswom at the 
Mutt head office in which two serial numbers are given, one 
for the Devaswom and one for the Mutt. The temple ac- 
counts were kept separate from the Mutt accounts as evidenced 
by Exhibits 14, 16, 18 19 series. . . . No doubt, it is treated 
as a separate endowment, and no one has ever suggested that 
its property or income is mixed indiscriminately with that of 
the Mutt.” But he also said “In the light of this evidence, it 
is impossible for the counter-petitioner to contend that the 
Devaswom is independent of the Mutt.” Finally 
he stated his finding thus : “I find that Pudukode Devaswom 
in British India is appurtenant to Naduvil Mutt in Trichur in 
this sense that the head of the Naduvil Mutt has always acted 
as manager or trustee of the Devaswom.” 


Mr. S. Srinivasa Aiyangar who appeared for Parameswara 
Bharati has admitted before us that the two are entirely inde- 
pendent institutions and the endowments are separate and the 
Pudukode Devaswom is appurtenant to the Naduvil Madam 
only in the sense that the succession to Pudukode Devaswom is 
dependant on that to the Madam and in no other. His 
language is “for purpose of succession only, Pudukode 
is dependen€é” „This very fair admission of Mr. 
Srinivasa Aiyangar reduces the points for determination to 
only one, viz., what are the rules regulating the headship of 
Pudukode Devaswom ? How is it vacated and how isa 
vacancy filled up ? Apart from such rules of succession, the 
Pudukode Devaswom is not appurtenant to the Naduvil 


Madam, 
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Pudukode Devaswom 1s a public temple in British terri- 
tory. It is not a private institution. It does not belong to 
any private individudl or to any other institution— not even the 
Naduvil Madam. This is clear after the admission mention- 
ed above. The Naduvil Madam is a Mutt at Trichur, 
Cochin. Both institutions are governed by their respective 
usages and, apart from usage, the law governing such institu- 
tions in the respective territories. In the present case, we 
are not concerned dinectly with Naduvil Madam. But we have 
to determine the usage regulating the Pudukode Devaswom 
[Gossami Sri Gridharji v. Romanlalji Gossami (3) | and if, 
for the purpose of determining this question, we have to look 
to the rules or law regulating Naduvil Mutt, such rules or law 
will have to be adverted to only to that extent. 


Now, let us turn to the history of the Pudukode Devas- 
wom. We do not know when, by whom and subject to what 
regulations it was founded. So far as we know, its history 
begins in 1843. Exhibits I to V show that Arur Thirumumbil 
was the head of Naduvil Mutt and also manager of the Pudu- 
kode Devaswom. Exhibits VI to IX show that Vishnu Bha- 
rati alias Naduvath Swamiyar was the head of the Mutt and 
Devaswom in 1846. Exhibit KK shows that he was succeeded 
by Manjanpatta Swamiyar and Exhibit JJ shows that Haris- 
wara was the Swami in 1880. Pakaravur Subramania Swami- 
yar managed both the institutions from 1883 to 1892. He 
was succeeded by Thaikat Swami whose regime covers the 
period of 1892 1895. Pakaravur Vishnu Bharati was 
head from 1895 to 1915. In his time there was an Important 
litigation. His junior Swami sought to have him removed 
from the headship (Exhibit T). He was succeeded by the 
respondent (Kappiyur Narayana Bharati) in 1915. In1916 
there was litigation between Pallipat Rama Bharati and him 
(Exhibit 24). All these Swamiyars were heads both of the 
Naduvil Mutt and of the Pudukode Devaswom. As each 
Swami died, the senior of the Swamiyars initiated by him suc- 
ceeded to the two offices. These are the facts from which any 


rule or rules (by way of usage) regarding the Devaswom have 
to be inferred. 


One rule of succession that can be easily inferred is that, 

if the head of the Pudukode Devaswom dies and thereeis æ 

vacancy, the head of the Naduvil Mutt will succeed to the 
3. (1889) ILR 17 Cg (PC). 
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Parames- headship of the Devaswom also. By the very nature of the 
wara . . å . . 

Bharatigal rule, the vacancy will be simultaneous in both the institutions 

re and the same person succeeds to both. qe first succeeds tu 

Rowthan. the Naduvil Mutt and by reason of his position as head of the 

Rammy. Mutt and the simultaneous vacancy in the headship of the 

Pudukode Devaswom, he succeeds to the latter also. So much 

is admitted by both parties. But this is not enough to solve 

the problem before us. In the case before us there is no 

vacancy by death. There is a vacancy in the case of the Mutt 

by dismissal by a foreign Government. Does this vacancy in- 

volve a simultaneous vacancy in the headship of the Devas- 

wom ? Unless there is a vacancy, there is no need to look for 

a successor. The petitioner’s contention is that the usage re- 

gulating the Devaswom not only involves that the successor in 

the headship of the Mutt (on the death of the prior incum- 

bent causing a vacancy in respect of the headship of both the 

institutions) also succeeds to the headship of the Devaswom, 

but also that the loss of the headship of the Mutt by a cause 

other than death involves the divesting of the headship of the 

Devaswom. Once the divesting is found, the further succes- 

sion can be easily ascertained. But what is the evidence for 

such usage as will involve the divesting of the headship of the 

Devaswom as a consequence of the dismissal from the headship 

of the Mutt. There is no such evidence nor can there be 

such. As I have already pointed out, the only history availa- 

ble to us is from 1843, i. e., a period of eighty years. During 

this period, no such case ‘has occurred. It is impossible to 

hold that the usage proved, viz., one relating to succession on 

vacancy covers the case where there is no vacancy (strictly) 

and includes the proposition required by the petitioner that the 

loss of the headship of the Mutt involves a forfeiture of the 

headship of the Devaswom. The proposition or rule is penal 

“7 its nature and must be strictly proved. There is no such 

proof. On this ground we hold that the respondent (Nara- 

yana Bharati) has not lost the headship of the Devaswom as 

a result of the loss of the headship of this Mutt, and he is the 

proper person to continuc the Second Appeal. In this view, 

the further questions debated by the learned vakils need not be 
considered. 


One such question raised by Mr. Ramachandra Aiyar is that 
*“he*removal from the secular headship does not necessarily in- 
volye the remoyal from the spiritual headship. The Cochin 
Government has removed his client only.from the management. 


PART VIH.) THE MADRAS LAW JOURNAL REPORTS. 307 


No human power can remove him from the spiritual headship. 


This may be so. Bu the further difficulty in the application of : 


the argument is whåt is the kind of headship (spiritual or se- 
cular) that qualified the head of the Mutt for 
the headship of the Devaswom ? This itself de- 


pends on usage and we have no materials to answer the ques- 


tion properly. Again, while conceding that a distinction mav 
exist between the management and spiritual headship (see 
Arunachellam Chetty and others v. V enkatachalapathi Guru- 
swamigal (4)and Nataraja Thambiran v. Kailasam Pillat(s ) 
In certain cases, itis doubtful whether, when the office 
is only one, we can split it up into two. 


A second point raised by Mr. Ramachandra Aiyar is that 
we can go into the validity of the order of the Cochin Govern- 
ment in so far as it affects an institution in British territory and 
if we find it not justified, refuse'to recognize it in so far as it 
is sought to be applied to the Pudukode Devaswom. This 
contention raises interesting questions of Private International 
Law and has been ably argued on both sides. But, in the 
view taken by us, it need not be pursued. 


l agree with the order proposed by my learned brother 
regarding substitution. 


Reilly, J.I agree that whatever may be the exact effect 
of the order of the Cochin Government on the position and 
rights of Narayana Bharati in the Naduvil Mutt, it has not 
been proved that according to the usage of the Pudukode De- 
vaswom he has been divested of the office of trustee of that 
Devaswom. He must therefore be recognised as trustee of 
“ the Devaswom entitled to conduct litigation on its behalf. This 
petition must be dismissed with costs. 


Respondent, Narayana Bharati, will be substituted for 
petitioner as appellant in Second Appeal No. 1080 of 1922. 


T.S. V. Petition dismissed. 
e e 
+ (1919) I L R 43 M 253 :37 ML J 460. ° ` 


5. (1920) I L R 44 M 283 :39 ML J 98. 
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In THE Hic Court oF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN. 


[On a difference of opinion between Spencer, Officiating 
Chief Justice and Reilly, J~] 


Gam Mallu Dora alias Mallayya and others... Accused* 


Criminal Procedure Code Ss. 234, 235 and 239 (1)—Jotnt trial of several 
accused-—Waging war against the King—Continuing offence—“ Same tran- 
saction’—Meaning of. 

Per Curiam :—The offence of waging war under S. 121, Indian Penal 
Code, is a continuing offence and a “charge under that section is not illegal as 
contravening S. 234 of the Criminal Procedure Code, by reason of its mention- 
ing more than three offences spread over a period of more than a year. 


Six accused persons were jointly tried and convicted of the offence of wag- 
ing war under S. 121, Indian Penal Code by burning Police Stations, committing 
dacoities armed with dangeirous weapons and doing other acts. It was 
found that the sixth accused had joined the party of rebellion after the first 
two accused had left it, but that the rebellion was organised and continued under 
the headship of a particular person whom the accused followed at one stage or 
another. Held by Spencer and Krishnan, JJ., (Reilly, J. dissenting) that the 
joint-trial of all the accused for the offence of waging war was, in the circum- 
stances of the case, quite legal. 


Per Spencer, J. In the course of committing a continuing offence like 
waging war there may be many minor incidents which of themselves constitute 
distinct offences. The validity of the conviction under S. 121, Indian Penal 
Code, is not affected by the striking off of the convictions for other offences 
forming component parts of the offence of waging war. 


When a series of acts are so connected by community of purpose and con- 
tinuity of action as to form not only one transaction but a single offence, 
proximity of time between the performance of the various acts composing 
that offence not being the sole test of the unity of the transaction, S. 235, 
Criminal Procedure Code, authorises persons accused of doing those acts to 
be charged and tried at one trial for them all. 


Emperor v. Sherufallt, 1 L R 27 B 135 : Emperor v. Datio Hanmant Sha/rapur- 
kar, I L R 30 B 49 ; Choragudi Venkatadri v. Emperor, I LR 33 M 502 relied 
on. 

Per Krishnan, J. :—The question of the legality of a joint trial really de- 
pends upon the accusation made and not upon the result of the trial ; provided, 
of course, that the accusation is a real one and not a mere excuse for a joinder 
of charges which cannot be otherwise charged. Abdul Salim v. Emperor, 
I LR 49 C 573 followed. 

Trial referred by the Court of the Agency Additional 


Sessions Judge, Waltair, for confirmation of the sentence of 
death passed upon the said 1st accused in Case No. 10 of the 
Calendar for 1924. 


a a AA AA WA ie 
W. T. No. 47 of*1924 and 23rd September, 1924. 
Cr. Appeals Nos. 297 and 337 of 1924 
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This case was heard by their Lordships Spencer, O. C. J., 
and Reilly, J., in the first instance. 

P. Markandeylilu for accused. 

The Public Prosecutor for the Crown. 

The Court delivered the following l 

JUDGMENTS :— The Officiating Chief Justice :—The SIK 
appellants before us form the third batch of persons tried for 
complicity in the Vizagapatam-Godavari rebellion which broke 
out in August 1922. The Agency Additional Sessions Judge 
has convicted them all of offences punishable under Ss. 121, 
121-A, 122, 143, 147 and 148, Indian Penal Code, and he 
has convicted only the first and third appellants of an offence 
under S. 397, and the rest of offences under S. 395, Indian 
Penal Code, and has sentenced the 1st accused to death and the 
other five to transportation for life. 

The first thing to be considered is whether the charge 1s 
in order both as regards the unrepresented appellants, accused 
2 to 6, and as regards the first appellant, although his vakii 
has not raised the defence that the conviction of his client is 
bad for misjoinder ; nor does it appear that misjoinder of 
charges was made the ground of any objection when .the 
appeals of the batches already disposed of were heard. ‘There 
are eight counts in the charge. Of the first two counts one 
consists of a charge for waging war and another of a charge 
for attempting to wage war, which all form parts of S. 121 by 
the definition in the Code. It was unnecessary to have two 
counts for the same offence seeing that the dates and places 
are the same. ‘Then the third count is that the accused con- 
spired to wage war. an offence under S. 121-A__and the 
fourth is that they collected arms and ammunition__an offence 
under S. 122. It was unnecessary to have these counts in the 
charge as there was clear evidence that these men did much 
more than merely conspire and make preparations for war. 
The fifth charge relates to the murder of egiht Police Officers. 
The accused have all been acquitted of this charge and it is 
unnecessary to consider it further. The sixth count that 
“ you and others did loot the Police Stations abovementioned ” 
— (of which there are eight) on dates not specified__and 
that you “did extract supplies of food and other articles by 
force or threats from the villagers of various villages” on 
dates not specified, is too vague. Each looting of a village 
or Police Station should have been treated as a separate offence 
if it was intended to try any or all of the accused for dacoity 
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apart from waging war. The convictions of the 1st and 3rd 
accused under S. 397—dacoity armed with a dangerous weapon 
—and of accused 2, 4, § and 6 under S. $95 of dacoity, must 
be quashed, as the charges did not give them sufficient notice 
and particulars of what they had to meet : but the validity 
of the conviction under S. 121 is not affected by the striking 
off of the convictions for other offences forming component 
parts of the offence of waging war, and the accused cannot be 
said to have been prejudiced in their defence on the charge for, 
Waging war, as the acts of dacoity were all merely some of a 
series of incidents which went to make up the continuing 
offence of waging war within the meaning of S. 235 (3), 
Criminal Procedure Code. 

‘The Judge has not passed separate sentences for gach 
ottence. The combined sentence of transportation for life 
imposed for the offence under S. 127 cannot be. reduced in the 
case of those accused against whom there is evidence of parti- 
cipation in that crime, as that sentence is the minimum pre- 
scribed by law under S. 121. 

It was decided by Oldfield and Ramesam, JJ., in one of 
the appeals arising out of the Malabar rebellion, R. T. No. 80 
of 1922, that the waging of war (or “ adhering to the King’s 
enemies ° as treason is sometimes described in England) is 
essentially a ,continuing offence, in which several incidents, 
which may in themselves be separate offences, may be com- 
prised. I see no reason to think it is otherwise. Rebellion 
implies a state of being rather than the doing of any act, al- 
though for a conviction it is necessary to prove that some overt 
act was committed by the offender. Rebellions and wars 
continue until they are suppressed by capture or destruction 
of the rebel forces or by the rebels laying down their arms 
and making their submission as subjects to their Sovereign and 
receiving his pardon. What was held by the Privy Council 
in Subrahmania Aiyar v. King-Emperor (1) to vitiate a trial 
was the joinder of more than three offences of bribery and 
cxtoxtion extending over 2 1/2 years at one trial without 
separate charges for each offence as that was a direct contra- 
vention of Ss. 233 and 234, Criminal Procedure Code. When 
a series of acts are so connected by community of purpose and 
continuity of action as to form not only one transaction but 2 
smgle offence, proximity of time between the performance of 
the various acts composing that offence not being the sole test 
oy (gor) LL R25 M 61: 11 M L J 233 (PC). 
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of the unity of the transaction, S. 235 authorizes persons ac- 
cused of doing those acts to be charged and tried at one triai 
for them all__vide JEmperor v. Sherufalli (2), Emperor v. 
Datto Hanmant Shahapurkar (3), which lay , down the prin- 
ciple that intervals of time between the commission of a series 
of acts do not necessarily import want of continuity when the 
aims of those jointly tried have throughout been directed to 
one and the same objective, and Choragudi Venkatadri v. 
Emperor (4). Subrahmania Aiyar v. King-Emperor (1) 
was not a case of misjoinder of persons. S. 239, Criminal 
Procedure Code, (as amended), cl. (d), authorizes the tria! 
of more persons than one on one charge and at one trial if 
they are accused of different offences committed in the course 
of the same transaction. If an offence is a continuing one, 
I do not find any real difficulty in regarding it as a continuous 
transaction. In the course of committing a continuing offence 
like waging war there may be many minor incidents which of 
themselves constitute different offences. To take the example 
of another offence of a continuing nature, the offence of being 
a member of an unlawful assembly (S. 143, Indian Penal 
Code), the members of it, may commit several acts which 
amount of themselves to separate offences, and while S. 149 
provides that they are not responsible for offences committed 
by the general body before those individual persons join o- 
after they leave the body, I have never heard it suggested that 
all the members cannot be tried at one trial for the main 
offence under S. 143 as well as for those other offences which 
have been committed by any member in pursuance of the com- 
mon object during the time when they were present in the 
assembly. To take another instance of a continuing offence 
— culpable homicide by starving a child to death by persons 
legally bound to maintain it illegally omitting to feed it. 
the acts or rather omissions might extend over a long period 
with occasional interruptions during which food might be 
given, closed by the culminating event of the child’s death, and 
yet the whole would be one transaction with a single objective. 
It would be absurd to charge the guardians for withholding 
food from the child only on the day of its death when the 
cause of death was continuous and systematic starving. In 
the present case the matter is simplified by the fact that the 
accused are charged not merely for committing several offences 


I. (1901) ILR 25 M 61:11 ML J 233 (PC). - (1902) I L R 27 B 135. 
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in one transaction, but for the same offence, in which several 
other offences are combined, ‘thus bringing the case within the 
scope of S. 235 (3). Accused 4 and 6, &ccording to the evi- 
dence, only took part in the second campaign ; the first inci- 
dent of which was the looting of Anantagiri village on roth 
March, 1923, and the last the attack on Paderu Police Station 
on 22nd September, 1923. There is no evidence that ac- 
cused 4 and 6 took part in the first campaign which lasted 
from August 1922 to November 1922. There was an inter- 
val between November 1922 and March 1923 during which 
no overt acts on the part of the rebels were reported. These 
two accused were only seen in the company of other rebels 
after the 1st May, 1923. The fifth accused was first seen 
by P. Ws. 61 and 62 at Chintalapoody on the 30th October, 
1922, upon which occasion constables were captured by the 
gang and Government rations looted. As the rebel gang 
led by Srirama Raju did not cease their operations or make 
their submission during the period in which these accused are 
charged with committing acts of waging war, I do not think 
that it was illegal to charge and try them simultaneously for 
the same offence of waging war under S. 121, Indian Penal 
Code, with other members of the gang who were inspired by 
a common object of subverting the Government and destroying 
its forces, ‘‘ offence”’ being defined in S. 4 (1) (0), Criminal 
Procedure Code, as an act made punishable by law, and, “ act ” 
being defined in S. 3 (2) of the General Clauses Act, as in- 
cluding a series of acts, so that an. offence is really an act or 
series of acts made punishable by law. The charging of 
accused 1 and 2 with the attack on the Police Station ar 
Paderu, which took place after these two accused had been 
arrested and kept in custody, and the charging of accused 4 to 
6 with attacking Chintapalli and other Police Stations, which 
were looted before these men joined the rebel gang, were 
pieces of carelessness which should have been avoided; but I 
cannot hold that it vitiated their trial for waging war so long 
as there was evidence to prove that they took part in attack- 
ing other Police Stations and villages which were properly 
mentioned in the charges as acts of waging war. I think 
however that accused 4 and 5, who looted no Police Stations 
and fought in no engagements with the forces of the Crown, 
nfust have been prejudiced by not being informed in the charge 
what acts of theirs constituted waging war specifically, and 
what *charges they had to meet, and I consider that the çon- 
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viction of these two accused should be quashed and that they Gam Mallu 
should be re-tried by the Additional Sessions Judge upon Dora, 
properly drawn up charges, having reference to the part they a 
took in specified incidents within the dates mentioned in the eae 


C.J. 
charge under S. 121. ; 


The accused were all acquitted on the 8th count in the 
charge of mischief by fire by burning the Government rest- 
house at Koyyur and the sheds at Gudem. It is unnecessary 
to say more about that offence. 


As regards the sixth accused the earliest incident about 
which there is any evidence of his participation in the rebellion 
is the attack on Paderu Police Station on the 22nd of Septem- 
ber, 1923, which occurred after the arrest of the first accused 
on the 18th September and the second accused on the 14th 
September. As the continuance of the offence of waging war 
does not depend on the presence of particular rebels in the 
rebel band and as there is evidence that the gang continucd 
under the leadership of Srirama Raju even after some of his 
adherents were killed and captured, I do not find the charge 
and trial of this accused along with other participators in the 
offence under S. 121 to be illegal vide S. 239, cls. (a) and 
(d). If the leader, Srirama Raju, who was present through- 
out both campaigns, had been on his trial along with these ac- 
cused, could it be said that any of those who joined his follow- 
ing at a later stage of the rebellion could not be tried along 
with those who deserted him at an earlier stage, seeing that 
all were charged with having committed the same main offence 
of waging war under his leadership at one time or another ? 
I think not. Then on what principle, it may be asked, does 
Srirama Raju’s absence from the dock alter the position of 
those who are present? I do not understand cl. (a) of 
S. 239 as applying only to offences of a continuing nature. 
Supposing two murders were committed in the course of one 
transaction and that 4 took part in both but B in the first only, 
A and B could be tried jointly for the same offence, viz., 
murder, but the charge would contain two counts against 4 
and only one against B. 


As regards the merits of the conviction, there is over- 
whelming evidence against the first accused that he took part 
in the attacks on the Police Stations of Chintapalli, Krishna-e 
devipeta, Rajavommangi, Addatigala, Chodavaram, Anna- 
varam and Malkanagiri in the depositions of*P. Ws. 6, 75 9, 
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Gam Mallu, 11; 36, 13, 43, 44 49, 53, 54, 56 71 86 and of other acts 
Inre. of violence which are spoken to by P. Ws. 90, 91, 39, 41, 40, 
Seater. 48, 117, 59,60, 725 64, 82, 96, 100 apd 65 and other wit- 
Offg.C.J. nesses. His name is mentioned in Exs. S, XX, ZZ, GGG, 
UUU (2), TT (1), BBB (1), T (12), VVV, XXX, but not - 
in Exs. T, VV (1), SS (2), CCC and AAA. Of these wit- 
nesses some speak to the same occasion but most of them to 
different occasions. The cumulative effect of this evidence is 
very great and leaves no room for doubt that the first accused 
committed the offence of waging war. P. Ws. 6, 7, 9, 36, 
49,56, 62, 63, 39 and others say that the first accused was a 
leader or sirdar under Srirama Raju and carried a gun, (some 
say a .303 rifle) and posted guards. P. Ws. 23 and 24 say 
_ that he was among those who fired at the Police at Onjeri ghat 
where a constable was killed. The schoolmaster of Gudem, 
P. W. 8, says that he was one of the leaders who persuaded 
people to join the rebels. There is not much evidence that he 
organised the rebellion but there is a large amount of evidence 
that he took a leading part in it including the cutting of P. W. 
go’s ear. In his appeal petition and his statement to the Lower 
Court he pleaded that he remained with Srirama Raju under 
compulsion and that guards were set to prevent him from 
running away. Several of the accused in this case have ex- 
cused themselves on the plea that they were made to help the 
rebels. If all these pleas were true the band could not have 
held together for one day. As observed in the judgments 
disposing of the appeals of those previously convicted, the 
nature of the country made escape easy. It is impossible 
to believe that the leader of the rebellion had enough staunch 
followers to spare to guard those in his band who were un- 
willing to remain with him if so many wished to desert. 
There can be no doubt of the guilt of the first accused. 
His conviction should in my opinion be confirmed and seeing 
that he was a ringleader among the rebels and probably was 
one of those who took life at Onjeri, if not at other places, 
the sentence of death imposed on him, I think, should also 
stand. 


As regards accused 2, 3 and 6, we have been referred to 
the evidence connecting them with the offence which is tabulated 
at the end of the judgment. The 2nd accused was seen by 
P. W. 9 and another witness carrying an ammunition box but’ 
he was also seen by P. W. 11 patrolling with a gun anda 
swotd ; so it appears taht he was found competent and willing 
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and so was promoted to a post of greater trust under the lead- 
er of the band. I find that there is ample evidence ti convict 
all these accused of the offence of waging war. The sentence 
imposed on them is the minimum allowed by the Code. Their 
appeal should, in my opinion, be dismissed, but as my learned 
brother is of opinion that the conviction of accused 1, 2, 3, 4, 5 
and 6 is bad, the case will be laid before a third Judge under 
S. 429, Criminal Procedure Code. 


Reilly, J. With great respect I find myself unable to 
agree with my Lord in this matter. I regret this extremely, 
not only because | recognize that my Lord's opinion is likely 
to be of much more value than my own, but also because, if my 
view is adopted, it will involve throwing away the time and 
labour spent on this case in the Sessions Court for reasons not 
directly connected with the guilt or innocence of the accused. 

Eight charges were framed against the six accused who 
are the appellants before us. On two of these charges all of 
them were acquitted. On the remaining six charges all of 
them were convicted, on Charge 6 accused 1 and 3 being con- 
victed of using deadly weapons in dacoity, punishable under 
S. 397, Indian Penal Code, and the rest being convicted of 
dacoity punishable under S. 395, Indian Penal Code. 


Charge 1 is that all the six accused waged war 
against the King-Emperor, an offence punishable under S. 121, 
Indian Penal Code. Seventeen separate incidents, said to have 
occurred within dates more than 15 months apart, are mention- 
ed in the charge, and at first sight it might appear that the 
Sessions Judge intended to charge the accused with that num- 
ber of successive offences of waging war, which would offend 
against the rule that no one can be tried at one trial for more 
than three separate offences of the same kind nor even for 
three such offences if not committed within a year. But it 
was decided in Referred Trial 80 of 1922 that the offence of 
waging war, punishable under S. 121, Indian Penal Code, is a 
continuing offence, and I am content to follow that decision. 
l agree that Charge 1 is not illegal by reason of contravening 
S. 234, Code of Criminal Procedure, by mentioning more than 
three offences spread over a period longer than a year. 

But in my opinion there are other fatal defects in Charge 1. 
The charge is to the effect that all the six accused between 22nd 
August, 1922 and 18th December, 1923 attacked and lottec 
and attempted to loot eight specified Police Stations and at- 
tacked the forces of the Crown at nine specified places “and 
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did thereby wage war against the King-Emperor, committing 
offences punishable under S. 121, Indian Penal Code. No 
date is given for any of the 17 incidfhts mentioned. It is 
clear from the wording of the charge that the waging of war 
with which the accused are charged is in respect of the 17 inci- 
dents specified. Mr. Adam urges that, as waging war is a 
continuing offence, it would have been quite legal to charge 
the accused with waging war within certain dates and in a cer- 
tain arca without mentioning any particular incident. That 
may be so. But in this case particular incidents have been 
specified, and the accused have been informed by the charge 
that it is the accusation that they took part in those incidents 
which they have to meet. The incidents have not been men- 
tioned in the charge as instances of their waging war or as il- 
lustrations of the way they did it :it is alleged against them 
that they took part in those incidents and thereby waged war. 
The prosecution have therefore to prove that the accused took 
part in those particular incidents or in some of them. If they 
fail to prove against any particular accused that he took part 
in any of those incidents, that accused must be acquitted on 
this charge. Evidence that he took part in other incidents of 
the rebellion might be used to corroborate evidence that he 
took part in these incidents or some of them but by itself can- 
not prove him guilty on the charge as framed. No evidence 
has been produced that accused 4 or accused 5 had anything to 
do with any of the 17 incidents mentioned in this charge. In 
my opinion accused 4 and 5 must therefore be acquitted on 
this charge. It may be possible to try them again for wag- 
ing war by taking part in other incidents of which evidence has 
been given but which are not included in this charge ; but with 
that we are not now concerned. 


A less simple question is whether it was legal to try ac- 
cused 6 with accused 1, 2 and 3 on Charge 1. The evidence 
against accused 1 on this charge is that he took part in attacks 
on 6 Police Stations, the earliest being the attack on the Chinta- 
palli Station on 22nd August, 1922 and the latest that on the 
Malkanagiri Station on the 11th June, 1923, and that he also 
took part in the attacks on the forces of the Crown at Onjeri 
and Damanapalli on 3rd September 1922 and 24th September, 
1922, respectively. The evidence against accused 2 is that 
*he took part in the attacks on 2 Police Stations on 23rd August 
1922 and 19th October, 1922 respectively and in the 2 attacks 
on the forces of the Crown at Onjeri and Damanapalli in 
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September, 1922. The evidence against accused 3 is that 
he took part in the attacks on 3 Police Stations between 23rd 
August, 1922 andetith June, 1923 and in the attacks at Onjeri 
and Damanapalli in September, 1922. There is also 
evidence that accused 1 was arrested on 18th Septem- 
ber, 1923 and accused 2 on 14th September, 1923. 
The earliest and only incident mentioned in 
Charge 1 in respect of which there is any evidence against ac- 
cused 6 is the attack on Paderu Police Station on 22nd Sep- 
tember, 1923. That attack was more than 3 months after 
the latest of the 17 incidents mentioned in the charge in which 
according to the evidence accused 1 or accused 3 took part and 
11 months after the latest of the incidents in which accused 2 
took part. It was also after the dates on which accused 1 
and 2 had been arrested and had disappeared from the scene. 
The finding of the Sessions Judge is that accused 6 only joined 
the rebels about 29th August, 1923. One witness, P. W. 112, 
mentions that accused 6 was present when rice was extorted 
by some rebels at Bodatharampalem in April, 1923. But 
apparently neither the prosecution nor the Judge relies on that 
evidence. There is no suggestion that the prosecution at 
any stage had evidence, which failed for any reason, that ac- 
cused I, 2, 3 or 6 took part in any of the 17 incidents other 
than those I have mentioned in respect of them. We must 
take it that the prosecution case was that they took part only 
in those of the 17 incidents respectively. The question is 
could accused 6 be tried legally for waging war at Paderu on 
22nd September, 1923 with accused 1 and 2, who by that date 
had been arrested and had disappeared from the scene, with 
accused 1 and 3, who were charged with committing other acts 
of war but none later than June, 1923, and with accused 2, 
who was charged with none later than October, 1922? I speak 
of accused 1 and 3 not being charged with any act later than 
June, 1923, and accused 2 with none later than October, 1922 
because the mere inclusion in the charge framed by the Sessions 
Judge of allegations that accused 1, 2 and 3 took part in the 
attacks on Paderu and other Stations, etc., which the prosecu- 
tion had no intention of proving and knew in respect of Paderu 
Station to be untrue so far as accused 1 and 2 are concerned, 
or of allegations that accused 6 took part in incidents earlier 
than the date when according to their case he joined the’rebels 
cannot help the prosecution. If the prosecution has evidence 


and sets out to prove that 4, B and C has each committed a 
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separate murder, their joint trial cannot be made legal by 
framing a charge that all of them committed all 3 murders. 
The charge in a Sessions trial must be based on evidence given 
before the committing Magistrate. A misjoinder of persons 
cannot be escaped by deliberately making the charge wider 
than the evidence produced to support it in order to represent 
all the persons tried as accused of all the offences or incidents 
included, though there is no prospect nor intention of proving 
more than that each is guilty of some of them. It may be 
noticed in passing that apart from any legal defect in it 
Charge 1 has been framed with so little care that it includes 
one attack on a Police Station and 7 attacks on the forces of 
the Crown with which there is no evidence to connect any of 
the accused in this case. Remembering that waging war has 
been held to be a continuing offence, the utmost that Charge 1 
can be taken legally and effectively to allege against accused 1, 
2,3 and 6 is that accused 1 waged war from 22nd August. 
1922 to 11th June, 1923, that accused 2 waged war from 23rd 
August, 1922, to 19th October, 1922, accused 3 from 23rd 
August, 1922 to 11th June, 1923, and accused 6 only on 22nd 
September, 1923. When the dates are set out like that, it Is 
certainly a very surprising charge. 


I think it is clear and I understand that to be 
also my Lord's view—that the trial of accused 6 on 
Charge 1 with accused 1, 2 and 3 can be legal only if the attack 
on the Police Station at Paderu on 22nd September, 1923 can 
be treated as part of the same transaction as that in which 
accused 1 and 3 were engaged in June, 1923 and earlier and 
accused 2 on and before 19th October 1922, the date of the 
attack on the Rampa Chodavaram Station, the last of the 17 
incidents in which accused 2 is shown to have taken part. 
an incident which occurred 10 months before accused 6is shown 
to have joined the rebellion. These widely separated inci- 
dents can only be treated as parts of one transaction within 
the meaning of S. 239, Code of Criminal Procedure, if the 
whole insurrection can be treated as one transaction in that 
sense. Is that a fair or reasonable interpretation of the word 
“ transaction ” as used in that section ? If that interpretation 
is to be adopted, then 10 rebels might be tried together for 
IO separate acts committed by them respectively at separate 
times and places over a period of many years if only they were 
all committed in furtherance of the same rebellion. In my 
opinion “ transaction”? as used in S. 239, Code of Criminal 
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Procedure, must mean something less wide than that. It has 
been suggested that, if waging war is a continuing offence and 
that offence may q@ntinue for a long period, then, so long as 
it continues and however many incidents it embraces, it must 
be one transaction within the meaning of the section. I 
must admit that at first sight that argument at- 
tracted me. But, with respect, an examination of the section, 
I think, shows that it is unsound. The first class of persons 
whom the section allows to be charged and tried together are 
“persons accused of the same offence committed in the course 
of the same transaction.” There is something rather curious 
about those words. What is the meaning there of the words “in 
the course of the same transaction?” The provision relates not 
to persons accused of the same kind of offence, but to persons 
accused of the same offence. Would it not have been enough 
to provide that persons accused of the same offence may be 


charged and tried together ? What is the meaning of adding 
the qualification “ committed in the course of the same tran- 
saction ”? We cannot treat those words as meaningless or 
redundant__at least we are not at liberty to do so until we are 
satished that it is impossible to attach any significance to them. 
Now, if we apply this provision to non-continuing offences, that 
is, offences embracing only one incident, such as murder, we 
cannot reasonably speak of two persons being accused of the 
same murder committed in the course of the same transaction. 
If we do so, the words “ committed in the course of the same 


transaction” re clearly redundant and add no- 
thing to the meaning. But, if we apply 
the provision to a continuing offence, it is possi- 


ble to give a meaning to those words. Applied to a continuing 
offence they will have a meaning if we read “ committed in the 
course of the same transaction” as having a restrictive effect. 
A non-continuing offence is necessarily one transaction : 
a continuing offence may or may not’ be so: 
persons accused of the same continuing offence 
may be tried together so far as their offence is confined to one 
transaction. If the provision is interpreted in that way, it 
has an intelligible and practicable meaning. In my opinion 
it must be so interpreted. If that interpretation is correct, an 
offence cannot be treated as necessarily one transaction__mere- 
ly because it is a continuing offence. On the contrary the stc- 
tion implies that a continuing offence may embrace more than 
one transaction,but, only so far as it is concerned with one tran- 
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saction, can more persons than one be tried together for it. 
If we apply this to waging war, the section allows us to try 
several persons together for the same cQntinuing offence of 


waging war within the limits of one tran- 
saction but not if the offence alleged covers more 
than one transaction. Under S. 239 (d) several persons 


may be charged and tried together when accused of different 
offences committed in the course of the same transaction ; but 
“ transaction” there must have the same meaning as in 
S. 239 (a). 

We must return to the question whether an insurrection 
including many different incidents and extending over a:long 
period can be regarded as one transaction within the meaning 
of S. 239, Code of Criminal Procedure. I can find no re- 
ported case in which “transaction” has been given so wide 
a meaning. It can hardly be denied that in ordinary parlance 
no one would think of speaking of a long-continued insurrection 
as a transaction. [Is there anything in the section or the con- 
nected sections or the Code to justify us in giving the word so 
extended a meaning ? The general rule is laid down in S. 233 
of the Code— for every distinct offence there shall be a sepa- 
rate charge separately tried. The principle obviously is that 
the accused person shall have a simple allegation to meet and 
the Court a clear issue to try. But to the general rule certain 
exceptions are made. One person may be tried at one trial 
tor three offences of the same kind committed within a year 
(S. 234) ; one person may be tried at one trial for several 
offences forming parts of the same transaction (S. 235) ; one 
person may be tried at one trial for several offences or for 
alternative offences if it is doubtful which of those offences 
the facts which can be proved will constitute (S. 236) ; and 
lastly more persons than one may be tried together at the same 
trial for the same offence committed in the course of the 
same transaction, for three offences of the same kind commit- 
ted by them jointly within a year, for different offences com- 
mitted in the course of the same transaction, etc. (S. 239). 
The:object of introducing these exceptions to the general rule 
is to prevent unnecessary duplication af proceedings. On 
examination it will be seen thati-all these exceptions can be 
interpreted so as not to conflict with the general principle that 
tht atrused person should not be perplexed and the Court 
should not be confused by complicated or numerous or dis- 
connetted allegations. In interpreting these exceptions tt 
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must never be forgotten that they are exceptions to the Gam Mallu 
general rule and therefore to be interpreted with strictness and, In re, 
so far as they affectethe defence of accused persons, with the Reilly, 7 
utmost strictness. Jo my mind it is entirely wrong to approach 
the interpretation of the word ‘transaction’ in S. 235 or 
239 with the idea of ascertaining how far etymologically it 
will extend, how far the thread of continuity implied in it can 
be stretched, how far we can strain its meaning without an 
obvious breakdown. In Choragudi Venkatadri v. Emperor (4) 
Benson, J. remarked that the provisions of the Code regarding 
charges “ are designed to simplify and define within reasonable 
limits the charges that may be tried at one and the same time , 
and so avoid the embarrassment of the accused... . . It is very 
desirable that Public Prosecutors and the Courts should give 
full effect to the spirit of the provisions of the Code instead 
of straining them to cover doubtful cases.” With those ob- 
servations | respectfully agree. Can we consistently with 
‘the spirit of the Code stretch the ordinary meaning of the 
word ‘transaction’ so as to make it embrace all the incidents 
of a long continued rebellion spread over a wide area and 
extending over many months? This case itself I think illus- 
trates the mischief of such an interpretation. At the trial 
accused 6, an ignorant hillman, had to stand in the dock for 
more than a fortnight and listen to the examination of 96 wit- 
nesses before a word of evidence was given against him. Is 

it unlikely that at the end of that time he was bewildered and 
befogged about the case ? It is clear that the Sessions Judge 
himself was confused by the complexity of the proceedings, 

as he fell into the remarkable error of convicting accused 4 
and accused 5 on Charge 1, though there is no evidence at all 
that they had anything to do with any of the incidents included 

in that charge. I am now concerned, however, not directly 
with any prejudice which the form of the charge may have 
caused to the accused, but with its legality. In my opinion, 
the word “ transaction ” in Ss. 235 and 239 of the Code must 
not be interpreted in any special or artificial or conventional 

or technical way but as it is ordinarily used by men of educa- 
tion and common-sense. If you cannot speak of a series of 
cvents as a transaction in the ordinary sense in which that word 

is used, you cannot try a number of persons together in res- 
pect of those events by attributing a special and unusual man? 
ing to the word in S. 239 of the Code. Can we in any ordi- 
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nary sense of the word say that accused 2, when he attacked 
the Rampa Chodavaram Police Station in October 1922, was 
engaged in the same transaction as accusé 6 when he attacked 
the Paderu Police Station in September of the following year? 
To my mind it is impossible to do so. If that view is correct, 
the joint trial’ of accused 2 ard accused .6 was 
illegal and void. Similarly the trial of accused 1 and 
accused 3 with accused 6 was illegal. ‘There are somewhat 
similar difficulties about the trial of accused 1, 2 and 3 to- 
gether ; but it is unnecessary to discuss them. If the trial 
of accused 1, 2 and 3 with accused 6 was illegal, we cannot 
exclude accused 6 from consideration and leave the trial of 
accused 1, 2 and 3 to stand good. 


In my opinion the convictions of accused 1, 2, 3 and 6 on 
Charge 1 of waging war must be set aside and an order should 
be made for them to be retried for that offence either sepa- 
rately or, so far as there is evidence that they or any of them 
were jointly concerned in incidents of waging war which were 
parts of one transaction, together. | 

Of the other charges on which the aine have been 
convicted Charge 2 falls with Charge 1. Charges 3, 4, 6 
and 7 without any specification of times and places are too 
vague to ‘stand. In my opinion the convictions of all the 
accused on Charges 2, 3, 4, 6 and 7 should be set aside and 
they should be acquitted on those charges as it does not appear 
to be necessary to try them again for those offences. 


The case was referred to Krishnan, J. under S. 429, 
Criminal Procedure Code. 

P. Markandeyalu for accused. 

The Public Prosecutor for the Crown. 

The Court delivered the following 

JUDGMENT :__This case has been referred to me under 
S. 429, Criminal Procedure Code, because of a difference -of 
opinion between the learned Judges who heard the Appeals in 
the first instance. The learned Officiating Chief Justice was 
of opinion that the convictions and sentences of accused 1, 2, 
3, and 6 should be confirmed and that the case against accused 
4 and 5 should be re-tried ; whereas my learned brother 
Reilly, J-, who sat with him, was of opinion that the whole trial 
“vas vitiated as illegal and should be set aside ; he directed 
that the 4th and sth accused should be acquitted, and that 
acclised 1, 2, 3 and 6 should be re-tried separately. 
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Both the learned Judges were agreed about certain minor 
charges framed against the accused. The main point on 
which they differed ss on the question of the legality of the 
joint trial of all the accused chiefly on the first count in the 
charge. Under that count the accused were charged with the 
offence of waging war against the King-Emperor under S. 121, 
Indian Penal Code. The charge says, “ That you, the above 
accused (naming all six of them) did with others, at eight 
places (named) attack and loot or attempt to loot the Police 
Stations there and did at other places (named) attack the 
torces of the Crown and did thereby wage war against the 
King-Empcror.” The learned vakil for the 1st appellant 
(ist accused) urges that as it has been shown by the evidence 
in the case that the 6th accused joined the party waging war 
only long after the ist and 2nd accused had ceased to be mem- 
bers of that party as they had already been arrested, the trial 
of the 6th accused with the 1st and 2nd accused and others 
jointly was not justifiable by anything in the Criminal Proce- 
dure Code. This argument was rejected by the Officiating 
Chief Justice but has been accepted by my learned brother 
Reilly, J. 


No doubt, as Reilly, J. points out, the fundamental rule 
under the Criminal Procedure Code is what is stated in S. 233 
that “ for every distinct offence of which any person is accused 
there shall be a separate charge, and every such charge shall 
be tried separately;” but the section itself mentions the excep- 
tions to it and refers to Ss. 234, 235, 236 and 239. The 
learned Public Prosecutor contends that the joint trial of the 
six persons under S. 121, Indian Penal Code, is justified by 


S. 239 (a). 


There can be no doubt that there was a war being waged 
in the Rampa district and this case has arisen with reference 
to that war ; it was started by one Srirama Raju who was the 
ringleader of the rebels from August, 1922, when the first 
attack on the Chintalapudi Police Station was made and conti- 
nued for a long time thereafter. The question I have to de- 
cide is whether the six pérsons who have been tried together 
under the first count are not persons accused of the same 
offence committed in the course of the same transaction -within 
the meaning of S. 239 (a). There can be no doubt whatso- 
ever that they are persons accused of the same offence because 
they were all charged under S. 121, Indian Penal Code, with 
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waging the same war. Then the question is whether we can 
say that the offence was committed in the course of the same 
transaction so as to fall under S. 239 (at 

The question of the legality of a joint trial, in my opinion, 
really depends upon the accusation made and not upon the re- 
sult of the trial ; provided, of course, that the accusation is a 
real one and not a mere excuse for a joinder of charges which 
cannot be otherwise charged. It was so held in Abdul Salim 
v. Emperor (5) and I am prepared to follow it. Itis not 
pretended here that there was any conscious attempt to join 
charges which could not otherwise be joined or that the charge 
as framed under count (1) was so framed fer that purpose. 
The legality of the joint trial in this case has to be judged or 
the accusation and not on what was subsequently proved. The 
charge certainly as worded in count! ( 1) puts all the six accused 
on the same footing as having committed all the various crimes 
mentioned in it in the course of the rebellion. The fact that 
it was afterwards shown that some two people among the six 
had by reason of their arrest ceased to be members of the party 
before a third man joined it, I do not think, will really affect 


the question at all. 


The only question we have really to decide in the case is 
whether the various incidents mentioned in the charge were or 
were not parts of the same transaction. That the offence 
under S. 121 of waging war is a continuing offence has been 
laid down inthis Court in R. T. No. 80 of 1922. It was 
followed by another Bench of this Court in Criminal Appeal 
No. 1891 of 1922 and I am prepared to follow that view. The 
waging of a war is clearly a continuing offence, it begins with 
the first act of war and goes on till the war is ended in some 
manner as pointed out by the learned Officiating Chief Justice. 
It may be, as Reilly, J.. remarks, that the various incidents in 
a war may be so disconnected as to form different transactions. 
The question whether they form parts of the same transaction 
or must necessarily be held to be different transactions has te 
be judged in my view on the facts of each case, 

In the present case there is no reason to suppose that the 
rebellion which was started by Srirama Raju and continuously 
carried on by him and_ his followers for a considerable time 
was anything but a single transaction. It was carried on 
throughout under his leadership and he and his followers were 
animated throughout with the same motive of overthrowing 
— > s (1921) ILR 49 AA 
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the British Government. There was both continuity of action 
and unity of purpose regarding the various‘acts charged 
against the accused. No doubt several places were attacked 
and looted and more than one engagement was fought in which 
some deaths took place ; but I consider that we are justified in 
holding on the facts that the whole thing was one and the same 
transaction. The point was not taken in the Lower Court 
and has therefore not been fully threshed out. But I agree 
with the learned Officiating Chief Justice that the joint trial 


of the accused for the offence under S. 121, Indian Penal Code, 
is not illegal. 


The expression “ the same transaction ” has been tried to 
be explained in several cases which have been brought to my 
notice. After all it cannot be said that any very satisfactory 
definition of the words has been given. Each case must be 
judged in my opinion on the facts of that particular case. 
Generally speaking I am prepared to follow the observations 
of the learned Judges in Choragudi Venkatadri v.Emperor(4) 
in which the effect of the previous decisions has also 
been considered ,as to the meaning of the expression. Abdur 
Rahim, J. says that the usual tests applied to decide whether 
different acts are parts of the same transaction are proximity 
of time, unity of place, unity of purpose or design and continu- 
ity of action. It is not necessary that all of them should be 
present to make the several incidents parts of the same tran- 
saction. Unity of place and proximity of time are not im- 
portant tests at all ; but the main test, so far as I can see, is 
the unity of purpose. Continuity of action goes with unity of 
purpose. If the various acts are done in pursuance of a 
particular end in view and as accessory thereto, they may, as 
Abdur Rahim, J.. observes, will be treated as parts of the 
same transaction. In this case there was clearly unity of pur- 
pose and continuity of action in starting and carrying on the 
war. All the accused were throughout acting with the same 
purpose of subverting the Government in joining the rebellion. 
In this connection it was urged that as'there was a lull in the 
operations for three months, as stated by the learned Sessions 
Judge in para. 8 of his judgment, it broke up the war into two 
campaigns and there were therefore at least two transactions. 
I do not think the argument is right as in this case it canpot þe 
said that at the time of the lull the rebels had abandoned their 
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idea of fighting against the Government. They were only 
waiting for a more favourable opportunity of attacking the 
Government forces. I am, therefore, @f opinion that as a 
question of fact, various incidents mentioned in count (1) ot 
the charge were parts of the same transaction and that the 
trial of these accused together was justified under S. 239 (a). 

It was next contended that a single trial under the sixth 
count of the charge also rendered it illegal even if the trial 
under the first count was proper. lt was urged by the learned 
vakil for the Ist appellant that the charge included more than 
three offences of the same kind committed in the course of a 
year as it charges the accused with eight separate dacoities ; 
and therefore the trial was bad as S. 234, Criminal Procedure 
Code, justifics only a joinder of three such charges at one trial. 
If there were eight separate and independent charges of dacoity 
against the six accused, no doubt the objection would be a 
strong one; but the learned Public Prosecutor points out 
that these charges are not separate but are made for offences 
which had been committed in the course of one and the same 
transaction, namely, the waging of the war. That seems to 
be so as the various dacoities were only incidents in the course 
of the war ; if the count of waging war failed, count 6 also 
would fail. Count 6 begins by saying, “ That you and others 
in your attacks on the Police Stations above mentioned did loot 
the stations of arms,” etc.,the words above mentioned referring 
to the first count. I think it is not straining its language too 
much to hold that the charge meant to accuse six persons of 
dacoity as having been committed in the course of the war and 
therefore the joinder of more than three charges would be 
justified under S. 239 (d). It may be mentionéd that the 
accused admitted that they did take part in the fituri rebellion 
and merely pleaded compulsion as their excuse. They were 
represented by a vakil, and no objection was taken to the 
frame of any of the charges or to the joint trial in the Lower 
Court. There is really no foundation for the suggestion that 
the accused were embarrassed or in any way prejudiced in their 
defence. They themselves never said so. However, if the 
trial was illegal, no doubt, the question of prejudice will not 
arise. l, however, agree with the learned Officiating Chief 
Justice for the reasons above given in holding that the convic- 
tion cannot be set aside on the ground that the trial was illegal. 

On the merits the case of accused 1, 2, 3. and 6 has been 
hardly argued before me, for it is clearly proved against them 
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on the evidence. In fact, as I have stated already, it is not 
denied that these accused took part inthe war. | confirm the 


conviction of accusefl 1, 2, 3 and 6 under S. 121, Indian Penal 


Code. As regards the sentence on the ist accused, I shall 
deal with it presently. In the view I take it is unnecessary to 
consider their convictions under the other sections charged. 


As regards the 4th and sth accused, they are not shown tc 
have looted any of the Police Stations mentioned in count(1) 
or committed any of the dacoities charged or to have fought in 
any engagement with the forces of the Crown. Itis on this 
ground that Reilly, J. has directed their acquittal. It is, how- 
ever, shown by the learned Public Prosecutor that there is a 
considerable body of evidence against them as set out by the 
learned Sessions Judge in the schedule to his judgment to show 


that they did take part in waging war though not exactly in the 


manner set out in count (1). In these circumstances, the proper 
order is, in my opinion, to quash the conviction of these two 
accused, because they would certainly have been prejudiced by 
the way in which the charge was framed under count (1), and 
to direct them to be re-tried by the Agency Additional Sessions 
Judge upon properly drawn up charges under S. 121, Indian 


Penal Code. ar te zi 


As regards the sentence on the 1st accused, I am not satis- 
fied that a differentiation should be made between him and the 
other accused who took part in the rebellion who are before 
me. The learned Chief Justice confirms the sentence of death 
passed on him on the ground that he was probably one of those 
ce 
evidence of it ; he was acquitted of the charge of murder of 
the police officers. I would, therefore, alter his sentence and 
impose upon him the same sentence as the other accused have 
received, viz., transportation for life. With the alterations 
abovementioned, the appeals are dismissed. 


A. V. V. Appeals dismissed. 


who took life at Onjeri,” but there does not seem to be clear . 
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PRIVY COUNCIL. — 
(On Appeal from the High Court of Judicature at Patna.) 


PRESENT : Lord DUNEDIN, LORD ATKINSON, Mr. AMEER 
ALI AND LORD SALVESEN. 
Raja Maharaj Kumar Satya Niranjan 


Chakravarti and others ae Appellants” 
v. 
Ram Lal Kaviraj and others ... Respondents. 


Minerals—Right to work—Puim lease—Lessee’s right under—Lease giving 
right to minerals in express terms—Necessity—lP hat amounts to—Transfer of 
Property Act, S. 108 (0)—Maaning and effect of—Use of words “adha,” 
“urdha’ “Hadud Mahdud ”—Effect—Right to minerals if and when includes 
right to work—IPorking of minerals by lessee not under lease but merely as 
trespasser—-Lessor’s suit for declaration that he is entitled to and is in possession 
uf underground rights—Limstation—Limitation Act, Arts. 120 and 144. 


The plaintifs were Zamindars, and the defendants were the putnidars and 
darputnidars of a Mauza which lay within the bounds of the plaintiffs’ Zamin- 
dari, The quit which was raised in 1915 was fora declaration that the 
plaintiffs were entitled tn and were in possession of the underground rights of 
the Mauza comprised in the putni settlement in favour of the defendants, The 
finding of the High Court, which was accepted by their Lordships, was that the 
defendants had worked the mines in the Mauza on a large scale from 1894 
and to the knowledge of the plaintiffs from 1898. 


Held, (1) on the construction of the putni lease, that there was every 
intention to convey all below the surface as well as all on it or above it; 


(2) that the grantee of the minerals being also the grantee of the sur- 
fece, and the question being one between the grantor and, the grantee, the 
grant of the minerals included the right to work; and 


(3) +that assuming that the working of the minerals by the defendants 
was working not under a lease but by a mere trespasser, ;the suit, if possessory, 
was barred under Art. 144 of the Limitation Act as more than 12 years had 
elapsed since the possession became adverse, and if declaratory was barred under 
Art. 120 as more than 6 years had elapsed since the right to sue the declaration 


emerged. 


Quaere ` Whether cases holding, in the case of leases Mokunari an! other 
tenures, that, in order to phss minerals to the lessee, express words must be used, 
apply equally to putni tenures, 

Effect of use of such words as “ adha,” “urdha,” “Hadud Mahdud.” 


S. 108!(0) of the Transfer of Property Act obviously deals with the ordi- 
nary rights of a lessee in an ordinary lease, but it would be nothing less than 
an absurdity to hold that its terms cut down the right to work a mineral field 
expressly conveyed, 


o Quaere : Whether a putni tenure, without more said, transfers all the rights 
of the Zamindari, including the right to the minerals 


+ ” 
P C Appeal No, 64 of 1923, asth Noyember, 1924, 


! 


PART IX.] THE MADRAS LAW JOURNAL REPORTS. 329 


Appeal from a decree of the High Court (16th June, 
1920) which reversed a decree (23rd August, 1917) of the 
Subordinate Judge @f Jamtara. 

The plaintiffs, as Zamindars of the village of Sultanpur, 
filed their plaint on the 16th April, 1915, in the Court of the 
Subordinate Judge of Jamatara against the Putnidars and 
Darputnidars of the village, stating that the Settlement 
operations of the village under Regulation III of 1872 had 
been completed, and that, though the defendants had no righs 
to the minerals in the village, they had in or about 1911 un- 
lawfully cut and disposed of the coal subjacent to the lands 
held by them. The plaintiffs therefore claimed— (a) a decla- 
ration that they, and not the defendants, are entitled to and 
are in possession of the underground rights of the said village, 
(b) damages for the coal removed, and (c) an injunction res- 
training the defendants from working the mines in the future. 
The defendants pleaded inter alia that they held the lands 
under a Putni Settlement, dated 5th October, 1852, (a trans- 
lation of which is set forth below in their Lordships’ judg- 
ment) which granted to them and their predecessors all rights, 
including the minerals in the land, 'and that all that the plain- 
tiffs were entitled to was the annual rent of Rs. 25 thereby 
reserved. They particularly referred to the following pass- 
age in the said putni lease in support of their contention :— 


“ Adha urdha ladud mahdud hak hakuk sudamata jaha achha dakhalkariba 
gamindarihoite kharij hoite parbena ” 
which, being translated, meant. 

“ And all rights and interests appertaining to all such things lying within 

the four boundaries and above and below (the surfaces). You will not be 
ousted from the Zamindari.” 
They also contended that the right to the minerals not having 
been expressly excepted from the said lease, was by implica- 
tion conferred on the lessees ; and further that the suit was 
barred by limitation either under Art. 144 or under Art. 120 
of the First Schedule to the Limitation Act (IX of 1908), 
as their working of the mines had begun as far back as the 
vear 1894. 

The Subordinate Judge (C. N. De, Esq.) on the 23rd 
August, 1917, made a decree in favour of the plaintiffs, which, 
on appeal, was reversed by the High Court of Judicature 
(Jwala Prasad and Adami, JJ.) on the 16th June, 1920, the 
Judges remarking as follows :—. ee 

“The Court Translator Has translated the words “ adha” and “ urdha” 
as “above and below the surface.” Surface includes All the land except ithe 
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mine or the soil overlying the minerals. The word “mine” is usd in 
various senses. It denotes underground excavation made for the 
purpose of getting mineralą and also stratum or veja or aggregation of strata 
o1 veins of minerals, whether open or unopen. “ Sub-mil” includes all this. The 
word “adha” in the document is still more comprehensive. It means the 
nethdr world, the entire region from the surface down to the centre of the earth; 
it includes all the strata below the surface, including the mines and minerals, 
Thus the words “adha” and “urdha” in the document conveyed the under- 
ground rights to the defendants, including the right to work mines and extract 
coals, The corpus of the putni grant having been thus ascertained to include 
the surface and the underground rights, the words “ hak hakuk” occurring after 
the words “adha urdha hadud mahdud” transferred all the rights under- 
ground to the putnidar defendants. 


“No doubt the annual rent of Rs. 25 reserved in the putni lease in 
question is low, but this is explained by the fact that the parties did not knov 
that the sub-soil contained valuable minerals, such as coal. But when all the 
rights in.the sub-soil are expressly transferred by the terms of the deed, the fact 
that the rent was low, or that the parties did not know that there were valuable 
minerals under the soil, would not render the transfer invalid. ” 


The plaintiffs appealed to His Majesty in Council. 
W. H. Upjohn, K. C., A. M. Dunne, K. C. and B. Dube 


for appellants =— 


The order of the Settlement Officer, made under Regulation 
III of 1872, records that the defendants possessed only the 
surface rights in the land, and the Civil Courts have no juris- 
diction thereafter with the matter. Further, having regard 
to the language of S. 108 (0) of the Transfer of Property 
Act (IV of 1882) the defendants have acted in breach of 
their lease, and cannot profit by their own wrong. Alter- 
natively, even if it be held that the terms of the lease gave 
the defendants the minerals in the land, it did not confer on 
them the right to dig or excavate the soil for obtaining the 
minerals underlying the land. 


L. de Gruyther, K. C. and K. Brown for respondents. 


25th November, 1924. The Judgment of the Board 
was delivered by 


Lord DUNEDIN : The present action is as to the right 
to the minerals in a Mauza at Sultanpur. The plaintiffs are 
the Zamindars of a Zamindari within the bounds of which 
the said Mauza lies. The defendants are the putnidars and 
darputnidars of the said Mauza. The defendants are work- 
ing, and, as the High Court have found as to which finding 
nọ dispute has been raised before this Board have worked 
the mines on a large scale since 1894 and to the knowledge of 
the plaintiffs since 1898. 


PART IX.] THE MADRAS LAW JOURNAL REPORTS. 331 


The present suit was raised in 1915. The defendants 
rely upon three separate defences. First, they say that being 
putnidars they are gn right of all the Zamindari rights apper- 
taining to the territory embraced in the putni lease unless ex- 
ception has been expressed, and that no exception of minerals 
was expressed. Secondly, they say that the putni lease gives 
them the right to the minerals in express terms. Thirdly, 
they say that the suit is barred either under Art. 120 or 
Art. 144 of the Schedule to the Limitation Act. The learned 
Subordinate Judge decided all three questions against the de- 
fendants and gave decree. On appeal the High Court of 
Patna afhrmed the view of the Subordinate Judge on the first 
question, but reversed him on the second. It is somewhat 
dificult to say whether they afirmed or reversed on the third, 
but, as they were in favour of the defendants on the second, 
they dismissed the suit. 


On appeal to this Board all these questions have been 
argued at great length, and it has been urged that the first 
question is one of very general importance. Their Lordships, 
however, think that the case may be disposed of on the second 
and third questions. To take the third question first, the re- 
lief asked by the plaintiffs was at once possessory and declara- 
tory, for they ask “that it should be declared that the plain- 
tifs are entitled to and are in possession of the underground 
rights of the said Mauza.” Their Lordships think that they 
are placed in this dilemma. The suit is admittedly raised 
more than 12 years after the working of the minerals on a 
large scale, that is to say, a proper working of the field. It 
must be assumed for the purposes of this plea that the plain- 
tiffs are right on the first and second points. The working by 
the defendants was, therefore, working not under a lease but 
by a mere trespasser. If, therefore, the suit is possessory, 
then it is barred under Art. 144 of Schedule J, for more than 
12 years have elapsed since the possession became adverse. If, 
on the other hand, the suit is declaratory, it is barred under 
Art. 120, for more than 6 years have elapsed since the right to 
sue the declaration emerged. Further, their Lordships agree 
with the High Court on the second question. This depends 
on the document of title. It runs as follows :_ 


DEED OF PUTNI SETTLEMENT. : 


“We let out to you in Mofusgali Putni settlement the Mauza Sultanpur, as 
per boundaries given in the Thakbasta papers, appertaining to Taraf Afzalpur 
and comprised in our Zamindari share, amounting to 4 annas in Tappa Kuntahit 
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Karaya, excluding the Chakran Jaigir, Debottar, Brahmottar and other extra 
lands, etc, and the Katai Jungles included in Tikish (7) at an annual rental 
of Rs. 25 in Company’s coin and a premium of Rs. 49gin Company’s coin. You 
will hold possession of all the lands appertaining thereto from a very long 
time, such as Mal, Khamar, Hasil, Patit, Bill, Jhil, Khal, Kandar, Pahar and 
Parbat, Jalkar, Falkar, the fruit-bearing and non-fruit-bearing trees and the 
Jungles and all rights and interests appertaining to all such things lying within 
the four boundaries and above and below (the surfaces). You will not be 
ousted from the Zamindari.” 


There have been a series of cases before this Board in 
which their Lordships have held in the case of leases of Moku- 
rari and other tenures, that, in order to pass minerals to the 
lessee, express words must be used. They are Tituram Mukerji 
and others v. Cohen and others (1); Kumar Hari Narayan 
Singh Deo Bahadur and another v. Sriram Chakravarti and 
others(2); Raja Sri Sri Durga Prasad Singh v. Braja Nath 
Bose and others (3); Sashi Bhushan Misra and others v. Jyoti 
Prashad Singh Deo and others (4) ;Giridhari Singh v. Megh 
Lal Pandey and others(5)and Raghunath Roy Marwari and 
others v. Raja of Jheria and others(6). Both the Subordinate 
Judge and the Judges of the High Court have decided that 
these cases equally apply to putni tenures. Without so decid- 
ing this must be assumed for the purpose of deciding the 
second question. The Subordinate Judge thought that such 
words as “ adha,” “ urdha,” “ Hadud Mahdud” were mere 
words of style commonly used by writers of deeds without a 
proper understanding of their meaning, and, therefore, re- 
fused to give any effect to them. This seems a mistaken view. 
Common words of style used in conveyances of any sort may 
be, and often are, words of surplusage, but when they are not 
words of gurplusage they must be given the proper effect of 
their own meaning. , This view was taken by the High Court. 
They thought that, looking to the anxious expression of the 
generality of the grant as evidenced by the long category of 
things conveyed, the words “adha” and “urdha” made it 
plain that there was every intention to convey all below the 
surface as well as all on it or above it. With this view their 
Lordships agree. 

Two more contentions of the appellants must, however, 
be stated in order to be set aside. Their counsel argued that 
S. 108 (0) of the Transfer of Property Act settled the 
03. (1905) LR 32 1A x185. 2. (1910) LR 371A 136 :20 M LJ s19(P C) 

” 3. (1911) LR39 LA 133. 5. (1917) LR 44 I A 246. 
4 (1916) LRqg 1A 46:32 ML J 245 (PC), 
e 6 (1919) LR 461 A158:36 ML J 660 (P ©). 
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question. Their,Lordships consider this an impossible con- ed 


tention. The meaning of the section is clear enough. It is’ Kumar Satya 


$ X ; ; Nirani 

obviously dealing weth the ordinary rights of a lessee in an Chakravarti 

ordinary lease, but it would be nothing less than an absurdity ae 
a 


to hold that its terms cut down the right to work a mineral Kaviraj. 
field expressly conveyed. Even if the words “ with leave to z 
work ” were added, the words of the section, if taken literally  púņedin, 
and as of universal application, would prevail, because an Act 7 
of the Legislature must prevail against private paction. They 
lurther argued that a right to the minerals does not infer a 
right to work. [Itis a general principle of all grants quando 
aliquid conceditur id etiam conceditur sine quo res ipsa non esse 
potest. This is always true as between grantor and grantee, 
but it does not necessarily apply as against third parties. If 
the grantor has granted the surface to A and the minerals to 
B, it may well be that the mere grant of the minerals will not 
include a right to bring down or otherwise injure the surface 
in the process of winning the minerals. But here there is no 
question of that sort. The grantee of the minerals is also 
the grantee of the surface. Their Lordships have, therefore, 
no hesitation in saying that this grant of the minerals, in a 
question with the grantor, which is the only question here, in- 
cludes the right to work. Such being their Lordships’ views, 
which directly lead to an affirmance of the judgment of the 
High Court, they would, in ordinary circumstances, have said ` 
no more as to the first and general question of whether a putni 
tenure, without more said, transfers as has been contended by 
the respondents all the rights of the Zamindari, including the 
right to the minerals. 


T Le oe 
4 


There is admittedly conflicting authority on the point, but 
the learned Subordinate Judge, and also the Judges of the 
High. Court, considered that the authorities in favour of the 
Putnidar were overruled by the decisions of the Board in the 
series of cases mentioned above. Their Lordships cannot 
agree with that view. Tituram Mukerji and others v. Cohen 
and others (1) was the case of a maintenance grant. This 
was held not to include minerals. Kumar Hari Narayan 
Singh Deo Bahadur and another v. Sriram Chakravarti and 
others (2) was Debottar tenure. Raja Sri Sri Durga Prasad 
Singh v. Braja Nath Bose and others (3), was the case og 





r. (1905) LR 3a 1A 185. 3. (191») LR 39 I A 133. 
a (1910) L R 37 I A 136 :20 M L J 519 (PC) 
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lease held as the appanage to the office of Digwar. Sashi 
Bhushan. Misra and others v. Jyoti Prashad Singh Deo and 
others (4) was the case of a Brahmotta» tenure, which means 
that that was a grant to Brahmins for their support. Giri- 
dhari Singh v. Megh Lal Pandey and others (5) was an ordi- 
nary Mokurari lease. Raghunath Roy Marwari and others 
v. Raja of Jheria and others (6) was again a case of Brah- 
mottar tenure. Not one of these was the tenure of a putni 
taluk in the hands of a putnidar. In their opinion the ques- 
tion, so far as direct decision of this Board is concerned, is 
still open. It really turns on what is the true nature of a putni 
tenure. Their Lordships think that the learned Judges 
have been misled by a wrong view of expressions used by Lord 
Shaw in Giridhari Singh v. Megh Lal Pandey and others (5) 
when quoting the judgment of Lord Buckmaster. His Lord- 
ship says >. 
“The decisions establish that when a grant is made by a Zamindar of 

a tenure at a fixed rent, although the tenure may be permanent, heritable and 
transferable, minerals will not be held to have formed part of the grant in the 
absence of express evidence to that effect.” 

` But that only means that the mere fact of a lease being 
permanent, transferable, and heritable does not necessarily 
carry with it the result that the lessee has all Zamindari rights. 
His Lordship was dealing with a contention founded on Mo- 
kurari leases. The passing of a Mokurari lease does not, 
says he, have the effect that all the rights of a Zamindar go 
with it, but his Lordship did not mean to say and did not say 
“ because a permanent lease does not entail that effect, there- 
fore, inasmuch as a putni lease is a permanent lease, it does 
not entail that effect.’ That question was not before him 
and was not decided. Their Lordships do not decide it now 
as it is not necessary for the judgment, nor do they wish to ex- 
press any opinion on the matter save one, viz.: that they do 
not agree with the dictum of the High Court which says that 
the judgment of Prinsep and Hill, JJ., in the case of Nawab 
Sir Ali Quader Syed Hossein Ally Mirza Bahadur v. Rai 
Jogendra Narain Roy (7) has been overruled by the decisions 
of this Board above cited. That decision is in conflict with 
the decisions of other Courts in India, and whether it or those 
other decisions are right must remain for settlement on an- 
Sher occasion. 


4. (1916) LR44I 4 46:32 MLJ 245 (PC). 5. (1917) LR 44 I A 246. 


6. (1919) LR 461 A158: 36 ML J 660 (PC). 7. (1889) 16 CLJ 7. 
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Their Lordships will humbly advise His Majesty to dis- 


miss the appeal with costs. 
Solicitor for appellants : H. S. L. Polak. 


Solicitors for respondents 1 to 10 : Pugh and Co. 
A. de M. Appeal dismissed. 


PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at Madras.) 


PRESENT :_-LorD SUMNER, SIR JOHN EDGE AND SIR 
LAWRENCE JENKINS. 


Ramagirji Neelakantagirji Appellant* 
v. 
Annavajjhala Venkatachallam Respondent. 


Civil Procedure Code, O. 21, R. 71—Sale in execution—Purchaser’s deposit 
on sale—Failure to pay balance—Proclamation and re-sale—Deficiency—Decree- 
holder's application to take out of original purchaser's deposit. 

The purchaser at a sale in execution of a decree duly paid the 25 per cent. 
deposit required by the Civil Procedure Code, but made default in payment 
within the prescribed period of the balance of the purchase money. After fresh 
proclamation, the property was re-sold, but the sale proceeds were much below the 
criginal sale price and not sufficient to meet the claims of the decree-holder. The 
criginal purchaser’s deposit had been ordered not to be forfeited to Government, 
Lut remained in Court and after the re-sale, the decree-holder applied for at- 
taching the deposit as and towards his decree. Held, the deposit was liable 
to be proceeded against at the instance of the decree-holder and the application 
should be disposed of according to law. 

Appeal from a decree of the High Court of Judicature 
at Madras (Sir John Wallis, C. J., Ayling and Sastri, JJ.), 
dated the 26th October, 1917, which reversed an order of the 
District Judge of Nellore (C. Krishnaswami Row, Esq.) 
dated the 31st January, 1916, dismissing a petition in execu- 
tion preferred by the respondent. ` 


The facts of the case sufficiently appear from their 
Lordships’ judgment, and are closely connected with those of 
Appeal No. 47 of 1922 (already reported in 47 M. L. J. 809). 

The Judgment of the High Court is reported in I. L. R. 
41 Mad. 474 : 34 M. L. J. 156. 

H. N. Sen for appellant. 


L. de Gruyther, K. C. and Kenworthy Brown for respond- 
ent. 


*P C Appeal No. 4 of 1919. 12th December, fo24. 
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12th December, 1924. The Judgment of the Board 
was delivered by ° 


SIR Joun Epee : This is an appeal from a decree, 
dated the 26th October, 1917, of the High Court at Madras 
which reversed an order, dated the 31st January, 1916, of the 
District Judge of Nellore, dismissing a petition which had been 
made by the respondent. In order to understand what was 
the decree of the High Court against which this appeal has 
been brought, it will be necessary to refer as briefly as possible 
to the position of the parties to the appeal and to the circum- 
stances under which the decree of the High Court was made. 
The present appellant and’the present respondent will here- 
inafter be referred to respectively as the appellant and the 
respondent. 


The respondent having obtained a money decree 
against the Zamindar of Kalahasti for a large sum of money 
in execution of his decree, brought to sale on‘the 25th August, 
igi4; the rights and interests of the judgment-debtor in 
certain villages of Pamoor Talug, in the district of Nellore. 
Those villages had been, on the 4th August, 1908, conveyed 
by the Zamindar for six lakhs of rupees to a person at 
Hyderabad, who by an agreement in writing of the same date 
had agreed with the Zamindar 'to reconvey the villages to 
him if the sum of six lakhs of rupees was repaid by the 31st 
August, 1914. That transaction constituted a mortgage by 
conditional sale. The property mortgaged was attached by 
an order of the Court, executing the decree, and the rights 
and interests of the judgment-debtor were by that Court 
ordered to be sold in execution of that decree. The Court, 
in compliance with R. 66 of O. 21 of the Code of Civil Pro- 
cedure, 1908, caused a proclamation of the intended sale to 
be duly made. In the proclamation the judgment-debtor’s 
rights and interests in the villages were stated as__ 

“The right of obtaining a reconveyance under the reconveyance agree- 
ment, dated 4th August, 1908; executed and given to the defendant by Raja 
Bahadur Narasingirji Gyanagirji, fesiding at Hyderabad, and all other rights 
and interests possessed by the defendant, in these villages.” 

The deed of sale and the agreement to reconvey of the 
4th August, 1908, were also mentioned in the proclamation. 
The agreement to reconvey was No. 3 in the list of documents 
affecting the property to be sold, and in the column of Remarks 
it was stated that ‘‘ Under deed No. 3 the defendant has right 
to have a reconvéyance of the said property.” The procla- 
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mation gave othey particulars, and in their Lordships’ opinion 
complied with R. 6@ of O. 21. 


The auction sale was held on the 25th August, 1914, 
and the appellant was declared to be the purchaser ; his bid 
was Rs. 6,90,000, and he, after he had been declared the 
purchaser, duly paid to the officer conducting the sale, 
Rs. 1,72,500 as the deposit required by the Code of Civil 
Procedure, 1908, being twenty-five per centum of the purchase 
money. He, however, made default in payment within the 
prescribed period of the balance of the purchase money. The 
Court declined to grant to him an extension of time to pay 
the balance, and when the prescribed period for payment of 
the balance had expired, the Court executing the decree order- 
ed the property to be resold. That Court ordered that the 
deposit should not be forfeited to the Government, and it, 
less poundage and other charges, remained in Court. 


_ The appellant had, by the proclamation, notice of the 
rights and interests of the judgment-debtor which were to be 
sold, and he, or any competent lawyer whom he chose to ad- 
vise him, could have examined the sale deed and agreement 
to reconvey of 4th August, 1908, and he must be taken to 
have known the effect of those documents or to have intention- 
ally or negligently omitted to examine them. Doubt- 
less he examined those documents, but whether he did or not 
1s Immaterial as he had, by the proclamation, notice of them. 


The property was, after the prescribed period, resold by 
public auction on or about the 22nd February, 1915, after a 
proclamation that it would be sold had been duly made. In 
the proclamation for the resale the particulars of the property 
to be sold were correctly stated, the deed of sale and the 
‘agreement to reconvey of the 4th August, 1908, were men- 
tioned: as Documents 2 and 3, with the following comments 
as to them :__ 

“ Sale deed executed by the defendant in favour of Raja Bahadur Nara- 
singtrji Gyanagirji for Rs 6,00,000. 

“ Counter reconveyance agreement executed in favour of this defendant 
by the aforesaid Raja Bahadur Narasingirji Gyanagirji. (This defendant has 
the right to get possession on a fresh sale deed being executed, of all these 


villages, on repayment of six lakhs of rupees within the end of August, 1914, in 
accordance with the two documents aforesaid.) 


"“ (1) When in accordance with the conditions of documents Nos.®2 
and 3, the defendant endeavourgd to tender six lakhs of rupees within the 
date fixed therein Raja Bahadur Narasingirji GyanagirjieGaru evaded the tender 
with a fraudulent intent and went away ; for this reason, as well as for the 
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reason that the transaction contained in those documents amounts to a mortgage 
from their nature, the said Narasingirji Gyanagirji Garu has the right to re 
cover only the'said six lakhs of rupees, and he has no@ther right in the villages 
of this Pamoor Taluk. Therefore this property has to be sold subject to the 
said right as per the said documents,” 


The proclamation for the resale contained other parti- 
culars, and in their Lordships’ opinion complied with, the 
orders of the Code of Civil Procedure, 1908. At the resale 
the rights and interests of the judgment-debtor in the property 
were sold for Rs. 1,01,000 to one Janakiramayya, who was 
an agent of the decree-holder. 


In November, 1914, the appellant applied to the Court 
which had executed the decree to order a refund to him of 
the deposit which had been made by him on the 25th August, 
1914. On the 24th April, 1915, the respondent, alleging 
that on the resale a deficiency of Rs. 5,89,000 
had occurred for which the appellant was liable, 
applied by petition to the Court which had executed the decree 
that it should “issue orders for recovery and payment of 
about Rs. 1,25,000, the amount due to him as the decree- 
holder in this execution sale, and also the costs of the petition, 
by attaching the said deposit amount of about Rs. 1,60,000. ” 
After deducting poundage and other charges, the balance of 
the deposit in Court appears to have been about Rs. 1,60,000. 
The application was clearly confined to the deposit and did 
not apply to the general deficiency which was the result of 
the resale. To that petition the appellant replied by a 
counter-petition on the 12th July, 1915, in which he denied 
that he was liable for the deficiency in price realised at the sale 
(resale) of the properties which was held on the 22nd Feb- 
ruary, 1915, and stated that he “ had filed two petitions and 
an affidavit showing cause against the forfeiture of the deposit 
made by him on the 25th August, 1914, and claiming refund 
of the amount so deposited. ” . . 


On the 31st January, 1916, the application of the res- 
pondent of the 24th April, 1915, was considered by the Dis- 
trict Judge of Nellore, and he, holding that “ the descriptions 
in the two proclamations are materially and substantially dif- 
ferent, and the character of the property as it stood and as 
it was described in the first proclamation was literally and 
juridically different from its character as described in the, 
second proclamatjon, ” made an order that the respondent 
was not entitled to the amount deposited in the Court and 
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“dismissed the application. From that order the respondent eo 
‘appealed to the High Court, and his agent filed an afhdavit anid 
in the High Courg in which he stated :— oe 
“9. In the circumstances of the case, it is absolutely necessary in the Venkata: - 

interests of justice and to safeguard the interests of the appellant that this challam, 
Hon’ble Court should direct that the sum now in deposit in the District Court Sir John 
cf Nellore or such part thereof as may be necessary to satisfy the balance still Edge. 
.due to this appellant under his decree, be retained in Court till the disposal of 
this appeal or be allowed to be drawn out by the respondent on proper security.” 

The appeal to the High Court came for hearing before 
two Judges of the Court who ditlered, with the result that the 
appeal was dismissed. From that dismissal the respondent 
appealed under the Letters Patent, and his appeal was heard 
by the Chief Justice and two other Judges, with the result 
that the appeal was allowed, and the High Court, on the 26th 
October, '1917, made the decree which is now appealed from 
to His Majesty in Council. By that decree of the 26th 
“October, 1917, the appeal was allowed with certain costs, and 
the District Judge of Nellore was ordered to restore the peti- 
tion of the 24th April, 1915, to its original number in the 
Register and to dispose of it according to law with regard to 
‘the deposit which had been paid by the appellant. In their 
Lordships’ opinion that was the right decree to make. 

Their Lordships will humbly advise His Majesty that 
this appeal should be dismissed with costs. 


Solicitors for appellant : Chapman, Walker and S? ward. 
Solicitor for respondent : Douglas Grant. 
A. de M. Appeal dismissed. 





PRIVY COUNCIL. 
(On Appeal from the Chief Court of Lower Burma.) 


PRESENT :— LORD SUMNER, Lord PHILLIMORE, SIR 
JOHN EDGE AND SIR LAWRENCE JENKINS. 


Baijnath Singh aa Appellant” 
U. 
Hajee Vally Mahomed Hajee Abba ... Respondent. 

Indian Evidence Act (I of 1872), S. 9a—Evidence as to circumstances of P.C, 
execution of a document—Admissibjility of—Mortgage of shares—Redemption —s= 
after default. Baijnath 

ie 

Though S. 92 of the Indian Evidence Act (I of 1$72) precludes oral ngh 
evidence of intention for the purpose of construing deeds or proving the in- Mahomed 


7 fention oi the parties, it merely prescribes a rule of evidence and does not Hajee Abba, 
oo a ee hg ge Oe on eee 
‘+ “P C Appeals Nos. 21, 31 and 32 of 1923, sth December, 1924, 
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fetter the Court’s power to arrive at the true meaning and effect of a document 
in the light of all the circumstances surrounding the transaction. 
Bafkishen Das v. Legge, L R 27 I A 58 referred @. 7 


The Board left open the question whether the rule of English Law that a 
momgage is redeemable after default has no application to mortgages of chattels 
or choses in action by Hindus and Mahomedans. 

Three appeals and cross-appeals (consolidated) from a 
judgment and decree, dated the 23rd May, 1919, of the Chief 
Court of Lower Burma (Twomey, C. J. and Ormond, J.) 
afhrming a judgment of the same Court (Original Side), dated 
the 15th March, 1917, and varying another, dated the 28th 
February, 1917. 

The facts and arguments sufficiently appear from the 


-Judgments of their Lordships. 


H. Douglas for appellant. 

Stuart Bevan, K. C. and W. Arnold Jolly for respondent. 

sth December, 1924. The Judgment of the Board was 
delivered by 

SIR LAWRENCE JENKINS :_These are consolidated ap- 
peals from two decrees of the Chief Court of Lower Burma, 
dated the 23rd of May, 1919, varying two decrees of that 
Court in its onginal jurisdiction, one dated the 28th of Feb. 
ruary, 1917, in Suit No. 62 of 1916, and the other dated the 
15th of March, 1917, in Suit No. 60 of 1916. 

Both suits were bought by Baijnath Singh for the redemp- 
tion of shares alleged to have been mortgaged by him. 

Suit No. 60 of 1916 1s against Hajee Vally Mahomed Hajee 
Abba. Suit No. 62 of 1916 was originally against Hajee Maho- 
med Jamal, but the plaint was-amended by adding the defend- 
ant Abdul Kareem Abdul Shakoor Jamal. Later, during the 
pendency of the suit Hajee Vally Mahomed Hajee Abba was 
substituted as defendant in their place, and he is now the sole 
defendant in both suits. 


The plaintiff's right to redeem is denied on the ground 
that the several transactions on which the plaintiff relies were 
not mortgages, but sales with a right of repurchase that has 
expired. 

The Trial Judge upheld the plaintiff's contention in 
both suits. On appeal, the Chief Judge decided that the tran- 
sactions were mortgages. Ormond, J. held that they were 
safes with corttracts for repurchase, but that time was not of 


the essence of the contracts. In the Pesult a decree was passed 


by the" Appeal Court in each suit that on payment by the plain- 


Ha 
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tiff of the sum fougd due the shares claimed should be trans- 
ferred to the plaintiff, 

Of the disputed éransactions one (which will be called the 
Abba transaction) is the subject-matter of Suit No. 60 of 
1916, the others (which will be called the Jamal transactions) 
are the subject-matter of Suit No. 62 of 1916. 

They have been conveniently tabulated in the judgment of 
the Chief Judge in the following form :— 




















Amount 
No. of shares : ee 
kinena To— | On— paid by Series. 
| transferee. 
| Rs. 
30,000 Abba | 16th January, 1912... 60,000 J series of exhibits, 
70,000 Jamal | 15th November, 1912 130,0G0 A do, 
10,000 do. 10th December, 1912, 20,000 B do. 
17,000 do. 31st January, 1913... 42,500 C do 
30,000 do. 18th March, 1913... 75,000 D do 


8,520 do. óth January, 1914 j 21,000 ID do. 





The first transaction, it will be seen, was in January, 1912. 

At that time, Baijnath owned 181,020 fully paid shares 
of Rs. 10 each in the Nath Singh Oil Company, Ltd. The 
certificates of these shares had been lodged with the Bank of 
Bengal as security for a cash credit account, and in November, 
1911, the shares had been transferred, still by way of security, 
into the names of two nominees of the Bank. In January, 
1912, the sum due from Baijnath to the Bank was two lakhs 
and ten thousand rupees, and the Bank was pressing for re- 
duction of this debt. 

The case alleged in the plaint is that Baijnath approached 
Abba for a loan and Abba ottercd to lend and advance to Baij- 
nath for payment to the Bank a sum of Rs. 60,000 on the se- 
curity of 30,000 of the Oil Company’s shares, with interest 
at the rate of 75 per cent. per annum up to 17th May, 1912. 
It is further alleged that Baijnath agreed to these terms; that 
Abba at Baijnath’s request paid a sum of Rs. 60,000 to the 
Bank of Bengal in part payment of Baijnath’s indebtedness to 
the Bank;and that as security for the loan the Bank on the 17th 
January, 1912, handed over the certificates for the shares to 
Abba and executed a transfer of them in his favour. In the 
sth paragraph of the plain’ it is said that priọr to the transfer 
Abba represented to Baijnath that being a Mahomedan it 
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was contrary to the precepts of his religion to lend money at 
interest, and that as he was anxious it should not be known that 
he was charging interest at the rate of 75 per cent. per an- 
num, Baijnath and Abba should execute bought and sold notes 
bn which it would be made to appear that Abba had sold and 
Baijnath had bought 30,000 fully paid up shares for 
Rs. 75,000, delivery on or before the 17th of May, 1912. 
Though Abba does not admit the correctness of this version, 
it is not disputed that there was an arrangement between him 
and Baijnath which resulted in the first transaction of January. . 
1912. In performance of it the sum of Rs. 60,000 found by 
Abba was paid to the Bank on Baijnath’s account ; 30,000 
of the Oil Company’s shares held by the Bank’s nominees as 
security for Baijnath’s cash credit were transferred to Abba, 
who knew that the shares were mortgaged to the Bank; and 
the bought and sold notes were executed. 

These notes purported to be a sale by Abba and a purchase 
by Baijnath of the 30,000 shares at the rate of Rs. 2/8 cum 
all rights and dividends, delivery on or before Pre 17th of 
May, 1912, at buyer’s option. 

The rate thus stipulated came to Rs. 75,000, made up 
of the sum originally paid and interest thereon at 75 per cent. 

On the 17th of May, Baijnath was unable to pay this sum 
and so a renewal was arranged at the same rate of interest, 
and bought and sold notes were executed for the sum of 
Rs. 95,625 for delivery on the 31st December, 1912. 

On the 14th of January, 1913, a further sum of Rs. 4,375 
was paid by Abba and this, with the sum alleged to be due on 
the 31st of December, 1912, amounted to one lakh. The rate 
of interest was reduced to 30 per cent. and bought and sold 
notes were executed providing for the repurchase of the 30,000 
shares on the 22nd of December, 1913, at the price of 
Rs. 1,30,000, or in other words, a lakh of rupees and a year’s 
interest on it at 30 per cent. On the due date, fresh bought 
and sold notes were executed providing for the purchase on the 
22nd December, 1914, at Rs. 1,78,750, that is to say, the sum 
of Rs. 1,30,000 with interest to the 22nd of December, r914, 
at 37 1|2 per cent. to which the rate was then enhanced. No 
further bought and sold notes were executed in connection with 
this transaction. According to Baijnath, this was in conse- 


6 - . 
guencc of an oral agreement in November or December, 1914, 


providing for the reduction of interest to 9 percent. The 
proof of this agreement will be considered later. 
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In both the lower Courts it was contended by Abba that 
this transaction was a sale and repurchase, and that time being 
of the essence of thé contract, Baijnath’s right to repurchase 
had expired. The decision was against this contention and 
Abba appealed to His Majesty in Council. But he has with- 
drawn that appeal, stating that he no longer objects to the 
redemption of the shares. In Suit No. 60, therefore, the 
decision that Baijnath is entitled to redeem the shares in the 
Abba transaction stands and cannot be controverted. 


Abba maintains that this cannot affect his contention that 
the Jamal transactions, to which Suit No. 62 relates, give Baij- 
nath no right of redemption. The learned trial Judge, how- 
ever, points out that the transaction of the 16th of January, 
1912, was the commencement of a series of similar transac- 
tions, that a certain course of procedure was then settled, and 
that this influenced and possibly accounted for the procedure 
adopted in the later transactions. 

Having regard to the part Abba took in arranging the 
later transactions, and his pecuniary participation in two of 
them, their Lordships agree with this view. 

The first of the Jamal transactions was on the 15th of 
November, 1912, and in form, it follows precisely the lines of 
the Abba transaction of January, 1912. 


The number of shares transferred was 70,000, the trans- 
feree was Jamal, the amount treated as paid was Rs. 1,30,000, 
and the transfer was from the nominees of the Bank of Ben- 
gal by whom (to the transferee’s knowledge) the shares were 
held as security for Baijnath’s cash credit. Though Abba’s 
name does not appear, he was interested in 27,500 of the 
70,000 shares transferred. 


Of this sum of Rs. 1,30,000 the amount then advanced 
was one lakh ; the balance of Rs. 30,000 represented a sum 
already due from Baijnath to Jamal. 


Bought and sold notes were executed as in the case of the 
Abba transaction, the date of delivery was the 15th November, 
1913, the rate of interest was 37 1/2 per cent., and the purchase 
price was Rs. 1,78,750. On renewal, further bought and 
sold notes were executed in November, 1913, the date of deli- 
very being the 15th November, 1914. The price was 
Rs. 2,45,781-4-0, which represented the previous amount of 
Rs. 1,78,750 with interest for one year at 37 1|2 per cent., 
calculated from the expiration of the previous bought and sold 
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notes. There were no further renewals and this is attributed, 
as in the Abba transaction, to the agreement for reduction of 
interest. A 


Itis true, as was laid down in Balkishan Das v. Legge(1) 
that under S. 92 of the Indian Evidence Act, as between the 
parties to an instrument, oral evidence of intention is not ad- 
missible for the purpose, either of construing deeds or of prov- 
ing the intention of the parties. But in the view their Lord- 
ships take of the circumstances of this case the section and 
the ruling have no application to it. 


The preamble to the Evidence Act recites that “it is ex- 
pedicnt to consolidate, define and amend the Law of 
Evidence, ” and S. 92 merely prescribes a rule of evidence ; 
it does not fetter the Court’s power to arrive at the true mean- 
ing and effect of a transaction in the light of all the surround- 
ing circumstances. To these circumstances their Lordships 
will briefly advert. 


At the date of their transfer the shares were held, as the 
transferee knew, as security for Baijnath’s debt to the Bank, 
and it does not appear that the transfer was effected in exer- 
cise of any power of sale in the Bank. The money paid on 
that transfer went in reduction of the Bank’s debt and there 
is nothing to indicate that the transferee acquired a greater 
right than was vested in the transferor. The amount paid 
by the transferee was Rs. 1,30,000, a sum which, as the Chief 
Judge remarks, had no relation to the market price of the 
shares, but was made up of Rs. 1,00,000 advanced at the time 
at 37 1|2 per cent. interest and Rs. 30,000, a debt already 
due. The same remark applies to the purchase price in the 
succeeding bought and sold notes, the price being made up of 
that entered in the preceding notes with the addition of inter- 
est calculated in advance to the new date for delivery. Then, 
again, the recognition of Baijnath’s claim to dividends, whe- 
ther he paid the price in the notes or not, points, if anything, 
to the shares being held by the transferee as a security and not 
as a purchaser, as does the fact that the transfer fees were 
paid by Baijnath and that no brokerage was paid. 


These are all indications of the true nature of the tran- 
saction ; they may ‘properly be taken into consideration and 
their effect is to favour Baijnath’s contention. 





1, (1900) LR 27 TA 58. 
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Of the other Jamal transactions, three only are now in 
dispute, for the 30,Q00 shares transferred on the 18th March, 
1913, have been reteansferred to Baijnath : these three need 
not be separately examined, for it is not suggested that they 
can be differentiated from the first, which has been discussed 
in detail. 


Over and above the several matters to which attention 
has been drawn as indications that the Jamal transactions must. 
like the Abba transaction, be treated as a mortgage, in sup- 
port of Batjnath’s contention, great reliance is placed on two 
documents, Exs. F and G. 


Ex. F is an instrument of the 12th June, 1913, made 
between Baijnath of the one part and Jamal and Abba of the 
other part. After a recital that Baijnath had transferred 
several wells and well sites to the Oil Company, for which 
he had not been allotted shares, it was-agreed that in considera- 
tion of Rs. 1,000 paid as earnest money, Baijnath would sell 
and transfer to Jamal and'Abba every share which might be 
allotted to him at. any time thereafter in the Oil Company for 
any well or well sites transferred by him at the price of one 
rupee per share. oa a 


The genuineness of this agreement is not disputed and it 
is common ground that it was entered into for the purpose of 
` preventing Baijnath from flooding the market'with new shares. 
The draft was handed to Baijnath. He took it to his legal 
adviser, Mr. Halkar, who told Baijnath “ that it would not 
be good to sign the agreement.” The reason is obvious. 
By the terms of Ex. F, Baijnath bound himself to transfer 
shares that might be allotted to him in the’ Oil Company at 
Re. 1 each, though at the time he was buying back 30,000 
shares at Rs. 4-5-4 per share. The agreement was unquali- 
fied and did not even contain a provision for repurchase, 
though, admittedly, the object was merely to protect the value 
of the shares that had been transferred in the several tran- 
sactions. In accordance with his advice, Mr. Halkar pre- 
pared anotheridraft. Baijnath deposes that it was given to 
Abdul Sattar, and after being kept by him for a day was re- 
turned with the assurance that it was all right and could be 


typed. The draft was accordingly typed by Mr. Halkar.and: 


the typed copy is Ex. G. ia 


- It is expressed to be dated-the 12th June, 1913, and to 
be between Jamal and Abba of-the ne part and Baijnath of 
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the other. After recitals that Baijnath had transferred his 
1,57,000 shares of the Oil Company to she names of Jamal 
and Abba as security for a loan on accounts and that the shares 
were in their possession and names on which they had a lien 
for the amount advanced, and that Baijnath was to get a fur- 
ther allotment of shares in the Company which were to be 
sold by him to Jamal and Abba, in the witnessing part it is 
declared that Jamal and Abba had a mere lien on the shares 
and were not the owners of the shares, and that they should 
retransfer the shares to the name of Baijnath on his repaying 
the loans. 

On the document are what purport to be the signatures 
of Jamal and Abba as executants and of A. H. N. Jamal, 
otherwise known as Abdul Sattar, as an attesting witness, 
and their close resemblance to the genuine signatures of these 
three persons is not contested. Baijnath swears to the execu- 
tion of the document, but Jamal and Abba declare it is a 
forgery. Abdul Sattar, whose name appears as the attesting 
witness, is a son of Jamal, and though he came with his father 
to Court, he did not go into the witness-box to deny his 
signature. 

The Trial Judge held the signatures of Jamal and Abba 
and of the attesting witness to be genuine. 

The learned Judges on appeal came to a different con- 
clusion. The Chief Judge was not satisfied that Jamal and 
Abba signed Ex. G and thought it probable that the document 


- was concocted not long before the filing of the suit in 1916. 


Ormorid, J. thought it was prepared after Jamal had taken 
up the position that the shares could no longer be redeemed 
or repurchased because the due dates had expired. 

In their Lordships’ opinion the view of the Appellate 
Court as to the time at which the document was prepared is 
disproved by the evidence of Mr. Halkar. He deposes that 
he prepared the document in June, 1913, in the circumstances 
already stated, and he is able to identify it by a correction in 
it initialled by him at the time. In Suit No. 60, he gave 
evidence to the effect that he actually had a conversation with 
Abba about this agreement in June, 1915. Their Lordships 
are satisfied that Ex. G was prepared in June, 1913, and that 
the Appellate Court’s view as to the date and purpose of its 
preparation is erroneous. , 

The Chief Judge, in arriving at his conclusion, adverse 
to the execution of Ex. G, remarks on the fact that while in 


PART IX.) THE MADRAS LAW JOURNAL REPORTS. 347 


Ex. F the signature of Abba has the word Mohamed in full, 
in Ex. G it has only the first syllable. But it has been shown 
in the argument thaf on other documents Abba has written 
his signature as in Ex. G, so that the Chief Judge’s comment 
loses its force. 


The learned Trial Judge examined the evidence given 
before him with critical care. After commenting on the man- 
ner in which it was given and weighing the probabilities, he 
came to the conclusion that the denial before him of the signa- 
tures was not true, with the result, as he expresses it, that he 
was entirely satisfied that Jamal and Abba did execute G. 
The judgments in the Appellate Court disclose .no sufficient 
ground for disturbing the first Court’s appreciation of the 
evidence, and the finding that Ex. G was duly executed will 
therefore stand. 


Apart from Ex. G their Lordships would be prepared to 
hold that the transactions in suit are mortgages ; if this docu- 
ment be accepted this conclusion is placed beyond controversy. 


But then it has been contended that even if the transac- 
tions were mortgages the English rule of law that a mortgage 
is redeemable after default has no application to mortgages 
of chattels or choses in action by Hindus and Mahomedans 
and that consequently the right of redemption was lost. Even 
if this were a correct statement of ‘the law in Burma (a point 
on which their Lordships express no opinion), the Lower 
Courts have rightly held that in the circumstances of ,this case 
the period for redemption cannot be held to have expired. 


The only other point is as to the rate and period of 
interest to be allowed. Paragraph 26 of the plaint in Suit 
No. 62 of 1916 alleges that about the end of 1914 Baijnath 
was desirous of paying off the amount of his indebtedness by 
borrowing from other persons ; that the defendant requested 
Baijnath not to make any definite arrangement to raise loans 
as the Company had commenced to pay large dividends, and 
that the amount due would shortly be repaid out of the divi- 
dends; but the defendant undertook to charge Baijnath after 
the periods agreed to between the parties interest at 9 per cent. 
per annum for further interest and agreed to credit all interest 
received by him towards the amount due ; and that Baijnath 
agreed to the defendants’ proposal and consented to allow the 
amount due to be repaid at Baijnath’s convenience. s 
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The plaint in Suit No.'60 of 1916 contained allegations to 
the same effect. In both suits there was an issue as to whe- 
ther there was any such agreement, and,fif so, what was its 
effect. The first Court decided this issue in Baijnath’s favour: 
the Appeal Court decided against him. 


The Judge of the Trial Court on the evidence found that 
Baijnath could have raised the money at 9 per cent. per annum, 
and he gives an account of how this part of the case was treat- 
ed before him, which leaves no doubt as to the correctness 
of his finding. 


Accepting it as their Lordships do, it is inconceivable 
that Baijnath would have continued his liability for the extor- 
tionate interest payable under the original transactions, and the 
finding of the first Court must prevail. 


Baijnath has objected that as the delay in payment off of 
the mortgages was due to the wrongful repudiation of his right 
to redeem, Abba is not entitled to subsequent interest. The 
answer is that this objection is opposed to the decision of the 
First Court, and from that decree no appeal was preferred by 
Baijnath. Therefore, the objection cannot now be entertain- 


ed. 


The result, then, is that Abba has failed.in his contention 
that the transactions in Suit No. 62 are not mortgages, and also 
so far as interest in excess of 9 per cent. per annum was award- 
ed from the date of the agreement for reduction of interest. 
Payments have been made into Court by Baijnath under the 
decrees of the Lower Court, but it does not appear clearly how 
the money has been dealt with or whether any further account 
or payment by way of restitution or otherwise is necessary. 
These are matters for determination (if necessary) by the 
Court in Burma. 


Their Lordships are of opinion that the decrees of the 
Appellate Court inust be set aside and that the appeals from 
the Court of first instance ought'to have been dismissed with 
costs by the Appellate Court, and they will humbly advise His 
Majesty accordingly. Abba will pay the costs of these con- 
solidated appeals. 


Solicitor for appellant : 4. M. Bramall. 
Solicitors for respondent : Henry Hilbery and Son. 
“A. de M. ° Appeal allowed. 


PART IK.) THE MADRAS LAW JOURNAL REPORTS. 349 


IN THE HIGH COURT or JupIcATURE AT MADRAS. 
PRESENT :_.Mr. JUSTICE SRINIVASA AIYANGAR. 
Kariya Goundan and another ... Petitioners* (Petitioners_— 


Plaintiffs ) 


v. 
Tirukkaivelu Chetty and others... Respondents (7th, 22nd, 
23rd, 24th, 25th and 26th defendants). 


Civil Procedure Code, O. 6, R. 17—Amendment of plaint—Inadvertent omis- 
ston—Discretion of Couit—Revision—Interference—Civil Procedure Code, S. 115. 


The powers of amendment conferred on Courts under the present Civil Pro- 
cedure Code are much wider than before and all such amendments should be 
allowed as would enable the Court finally to determine all matters in controversy 
between the parties. It is open to the High Court to interfere in revision with 
an order of the Lower Court refusing an amendment and thus avoid the trouble, 


expense and delay that would be caused by refusing to allow the amendment at 
that stage. 


Petition under S. 115 of Act V of 1908 and S. 107.0f the 
Government of India Act, praying the High Court to revise 
the order of the District Munsif, Dindigul, in I. A. No. 910 of 
1922 in O. S. No. 799 of 1920 dated the 18th February 1924. 

T. L. Venkatrama Aiyar for petitioners. 

A. Sundaram for respondents. 

The Court delivered the following 


JUDGMENT :_I think this petition should be allowed. 
The petitioners as plaintiffs instituted a suit for redemption 
of property mortgaged by their father. They subsequently 
applied to amend their plaint by including a claim against 
defendants 5 and 7 as the substituted mortgagees for the re- 
duction of the amount that may be found as damages due and 
payable to them in respect of the alienation effected by defend- 
ants § and 7 of a portion of the mortgaged property. The 
learned District Munsif dismissed the petition characterising 
it as belated and vexatious. I think he was wrong. The 
powers of amendment conferred on the Courts under the pre- 
sent law are much wider than formerly and it has often been 
stated by very eminent Judges that all amendments should be 
allowed as would enable the Court finally to determine all 
matters in controversy between the parties. I have no doubt 
whatever that this claim which is now sought to be included in 
the plaint by way of amendment was omitted to be so includ- 
ed only by inadvertence or ignorance. But the learned Coun- 
sel for the respondents argued that the mere fact that a wrong 
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order has been made by the Court below will not justify this 
Court in interfering at this stage in revision. I agree it is 
only in extraordinary circumstances suchf interference would 
be justifiable. In my opinion such interference would be 
justified in this case in view of the trouble, expense and delay 
that would be caused if the amendments were not carried out 
now. It is clear that if this amendment should not be made 
now the case will have to proceed in the Court of first instance 
and in the Court of Appeal, if the appeal should be allowed, 
the case will have to be remanded and fought all over again. 
The learned Counsel for the respondents has drawn my atten- 
tion to certain cases in which it was held that though the amend- 
ment applied for to be made by the plaintiff was proper and 
was refused by the Lower Court, that was no reason for the 
High Court interfering by way of revision at that stage. I 
have not been able to see what was the nature of the amend- 
ments that were applied for to be made in those cases. How- 
ever that may be, all those cases have been recently considered 
by the learned Judges of this Court, specially in the case of 
Sri Poosapatht Ramachandra Raju v. Sri Rajah Vachavayt 
Venkata Subbayamma (1) and this decision of Mr. Justice 
Kumaraswami Sastri has since been followed by several of 
the learned Judges of this Court. There is no doubt what- 
ever that this Court having the right to revise even in respect 
of the proceedings in pending suits would undoubtedly do so 
In proper cases and the only question is whether having re- 
gard to the circumstances of this case the Court should inter- 
fere or not. Having regard, as I have already said, to the 
amount of trouble, expense and delay that would be caused 
if the amendment should not be carried out immediately, I 
am of opinion that the order of the District Munsif should 
be set aside and I accordingly set it aside. 


Respondents 1 to 5 will pay the costs of the petitioners 
in this Court. 


This petition has been withdrawn by the petitioners’ 
vakil so far as the 6th respondent is concerned, who is a 
minor and for whom a guardian has not been appointed. 


A. V. Y. Order set aside. 


Tere Pe oe ML Pes °C S ——. 
(1915) 29 ML J 53. 
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In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT : Mk. Justice RAMESAM. 


Durgamma and others ... Appellanis* (Plifs. 1 to 25) 
v. 
Kechammayya and others ... Respondents (1st, 2nd and 


4 to 10 defendants). 


Fraud—Decree obtained on mortgage—Suit for declaring the decree not 
‘binding—Fraud alleged only in connection with execution of deed—Ex parte 
decree against mortgagors—Continuation of fraud—Allegation, if necessary. 


Some of the members of an Aliyasanthana family, including the Ejaman, 
executed a mortgage and on the basis of it an ex parte decree was passed in a 
suit against them. Some other junior members filed a suit for a declaration 
that the decree was not binding on them, and in the plaint made various allega- 
tions of fraud in connection with the execution of the mortgage deed but not 
regarding the conduct of the mortgage suit. Held, if the plaintiffs succeed ‘in 
establishing a case of fraud and collusion in executing the mortgage, allowing the 
suit to proceed ex parte would only be a continuation of the original fraud and 
hence a specific allegation that the fraud continued during the conduct of the 
suit was not necessary. The plaint in such a case should not be rejected as 
disclosing no cause of action. 


The case would be different if the defendants in the prior suit were differ- 
ent from the executants of the mortgage. In such a case, the plaint must 
contain further allegations about the condu€t in defending the suit, e. g., not 
taising an obvious plea open to the defendants. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of South Kanara in A. S. No. 189 of 1921 
(A. S. No. 125 of 1921 on the file of the District Court), 
preferred against the decree of the Court of the Additional 
District Munsif of Kasargod in O. S. No. 36 of 1920 (O. S. 
No. 85 of 1919 on the file of the Court of the Principal 
District Munsif). 


B. Sitarama Rao for appellants. 
K. Yegnanarayana Adiga for respondents. 
The Court delivered the following 


JUDGMENT :__The suit was brought by the junior mem- 
bers of an Aliyasanthana family for declaration that a decree 
obtained against certain other members (including the two 
managers) is not binding on them. The plaintiffs were not 
parties to the former suit. The Courts below dismissed the 
suit on the ground that the plaint disclosed no cause of action. 
The plaint made various allegations of fraud in connection 
with the execution of the mortgage deed on which the formér 
suit was laid but made no further specific allegations of 
na nr et 
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fraud in the conduct of the former suit. „In the cases relied 
on by the Courts below [Chinnayya v. „Ramanna (1) and 
Gandi Appa Razu v. King-Emperor (2%] the plaintiff in the 
last suit was a party to the prior decree and was bound by it 
unless the decree was obtained by fraud. Those cases can 
apply to the present case only on the footing that the plaintiff, 
though not a party to the former suit, was represented in it by 
the 5th defendant therein (Ejamanthi) and by the 3rd defend- 
ant therein (described as a manager along with the sth de- 
fendant). Now it is clear that if the executants of the mort- 
gage document acted fraudulently and collusively in executing 
the documents and they were the defendants in the suit and 
allowed it to proceed ex parte, they were only continuing the 
original fraud and there can be no new fraud to allege or 
prove. If the plaintiffs succeed in establishing fraud and 


‘collusion in respect of the execution of the document, they 


have also succeeded in establishing that the non-defending of 
the former suit is also fraudulent, —the fraud in the suit being 
merely a continuation of the original fraud. In the present 
case of the seven executants of the mortgage document six 
(including the manager) were parties to the former suit (the 
seventh being dead). In such a case the plaint must be con- 
strued as alleging fraud throughout from the execution of 
the document to the passing of the decree. It would be no 
doubt different, if the defendants in the former suit were 
different from the executants of the mortgage. In such a 
case, the plaintiff ought to make a further allegation about the 
conduct of the defendants in defending the suit such as that 
the defendants did not raise an obvious plea open to them or 
that the executants of the document were not managers at 
the time conduct showing gross negligence equivalent to 
fraud and collusion. An example of such a case is Yusuf 
Sahib v. Durgi (3). In the present case the plaint 
attributes initial fraud to the defendants in the suit 
at the stage of the execution of the document. I do not think 
it necessary for the plaintiff to make this redundant allegation 
that the fraud continued during the conduct of the suit. I 
think the plaint discloses a cause of action. The facts ought 
to be fully ascertained before the suit can be disposed of. If 
the plaintiffs establish fraud in the execution of the mortgage 


1. (1913) I L R38 M 203: 25 ML J 228. 
2 (1419) TLR43M 330 : 38 ML J 194. 
ala 3. (1907) I LR 30 M 447: 17 ML J 260, 
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the decree is egually vitiated by fraud and cannot bind the 
plaintiffs. : 

The decrees of the Courts below are reversed and the suit 
remanded for disposal according to law. Costs to abide the 
result. | Court-fee in first appeal and second appeal should 
be refunded to plaintiffs. - 

T. S. V. eee sae Appeal remanded. 

In THE HicH Court oF JUDICATURE AT MADRAS. 

PRESENT :__Mr. Justice RAMESAM. 


P. Sambasiva Sastrial ... Appellant* (Plaintif) 
v. 
Ramaswami Sastrial and others ...Respondents (Defendants 


I to 3, $ to 20 and Legal Repre- 
sentative of the 4th defendant). 

Hindu Law—IVidow—Surrender—Essentials of—Division of properties 
among reversioners—Validity—Family  settlement—Estoppel—A doptton—Pre- 
sumption of authority. 

In order that a surrender by a Hindu widow may be valid there must be 
the self-e--ement of the widow and it should not be a device to divide the 
estate with the reversioners. A stipulation therein that the reversioners are 
to divide the property in shares different from what they would get as reversign- 
ers does not make the surrender invalid. The transaction in such a case can 
also be treated as a family arrangement and the parties thereto are estopped 
fiom resiling from its terms 

Where an adoption which took place in 1867 was acted upon without being 
questioned by anybody till the adopted son died, a Court can presume authority 
te adopt. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Kumbakonam in A. S. No. 64 of 1921 
preferred against the decree of the Court of the District 
Munsif of Valangiman in O. S. No. 65 of 1919. 

The Advocate-General and K. S. Sankara Aiyar for 
appellant. 

S. Panchapagesa Sastri and K. Bhashyam Atyangar for 
respondents. 

The Court delivered the following 

JUDGMENT : The finding about the adoption must be 
accepted. It was acted upon from 1867 to 1873 when the 
adopted boy died without being questioned by any relation. 
The reversioner, Ramachandra Sastri, lived only for three 
months after the death of Bhagirathi and it is not clear that 
he left a son or other reversioner who could claim the property. 
It is true he left a widow but her inaction in not claiming the 
property is not inexplicable. The Subordinate Judge is right 

*Second Appeal No. 666 of 1922, 12th November 1924. 
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in presuming the authority for an adoption which took place 
in 1867 and which was not questioned. i 

It is next argued that Bhagirathi and¢her daughters pre- 
scribed only for a mother’s and daughter’ s estates respectively 
and Ex. XVIII is relied on for this purpose. Ex. XVIII 
throws no light on the estate prescribed by Bhagirathi or 
Valambal. Even as to Abhirami Ammal, it is not clear that 
she claimed a daughter’s estate. The utmost that can be 
said for the appellant is that the document is dubious. 

Ex. XVIII is perfectly valid as a surrender. The con- 
ditions of a valid surrender, i. ¢., the self-effacement of the 
widow and the absence of a device by the widow to divide the 
estate with the reversioners are satisfied [see Sureshwar Misser 
v. Maheshrani Misrain (1)]]. The stipulation that the rever- 
sioners are to divide the property in shares different from what 
they would get as reversioners (3|5 and 2|5) does not make 
the surrender invalid, 

The document is also therefore good as a family arrange- 
ment__such arrangement being arrived at by means of a sur- 
render [see my judgment in Appeal No. 368 of 1921]. The 
plaintiff being a party to Ex. XVIII is also estopped from 
putting forward the present claim. [Kanhai Lal v. Bry 


Lal (2) and Fateh Singh v. Thakur Rukmini Ramanji 


Maharaj (3) |. 

The Second Appeal fails and is dismissed with costs 
one set. The pleader’s fee is to be divided between the rst 
respondent and respondents 5, 9 to 11 and 20. The first 


respondent will be entitled to the whole of the printing charges. 
Toev. Appeal dismissed. 


IN THE HicH Court OF JUDICATURE AT MADRAS. 
PRESENT :__Mr. JUSTICE SPENCER AND Mr. JUSTICE 
DEVADOss. 
Krishnaswami Thevan and others .. Appellants* (Defend- 
ants Nos. 7 and 4 to 6) 


VU. 
Pulukaruppa Thevan, minor, by his mother 
and guardian Krishnammal and others ... Respondents 
(Plaintiff and defendants Nos. 1 and 24) 
Hindu Law—Partition—Suit by next friend of minor plaintiff—Birth of 
other coparceners pending suit—Shares on partition. 
| ‘Appeal: ‘No. 188 of 1922. 11th December, 1924. 
1. (1920) I L R 48 C roo at 108: 39 M L J 161 (PC). 
2. (1918) ILR40 A 487:35 MLJ 459 (P C). 
° 3. (1923) I LR 45 A 339 (F B), 


ail 8 
aioe e 


PART IX.] THE MADRAS LAW JOURNAL REPORTS. 355 


The share of a minor plaintiff suing through a next/friend for partition is 
uot liable to be diminished owing to the birth of another son to Shis father con- 
ceived after the date of the filing of the plaint but born before the date of the 
fieliminary decree. 


Chelimi Chetty v. Subbamna I. L. R. 41 Mad. 442 ; Lalta Prasad v. Sit 
Mahadeoji Birajman Temple, 1 L R 42 All 461 distinguished. 


Ramalinga Annat v. Narayana Annavi 1. L. R. 48 ’Mad. 489 ; Soundara- 
rajan v. Arunachalam Chetty I. L. R. 39 Mad. 158 referred to. 


Appeal against the decree of the Court of the Additional 
Subordinate Judge of Ramnad at Madura in O. S. No. 16 of 
1919 (O. S. No. 17 of 1919, Sub-Court of Ramnad). 

K. S. Champakesa Atyangar for appellants. 

K. Rajah Aiyar for respondents. 


The Judgment of the Court was delivered by 


Spencer, J.: This is a suit brought by a minor represent- 
ed by his mother as next friend for partition of family property. 
He impugned sevcral alienations made by his father, the 
Ist defendant, as not binding on his interest ; and the Sub- 
ordinate Judge passed a preliminary decree for partition. The 
7th defendant, and the defendants 4, 5 and 6, who are'the 
legal representatives of the 3rd defendant, appeal. The 7th 
defendant is an altenee of the first item and the others are 
aliences of items 4, 7 and 28. Their vakil, without directly 
attacking the findings of the Subordinate Judge that the aliena- 
tions of these items are not supported by consideration and are 
not binding on the plaintiff, has argued that as the 1st defend- 
ant admitted having received consideration, these alienations 
are binding at least on his share, and that they may in the 
course of partition be allotted to his share, and that if this is 
done the possession of these appellants will not be disturbed. 
The items in dispute measure altogether 7 acres and 40 cents 
and the items found to belong to the family as per A schedule 
measure 27 acres 83 cents. The plaintifl-1st respondent has 
no objection to the items which have been alienated in favour 
of these appellants being apportioned to the share of the ist 
defendant at the final partition if this can be done without 
detriment to the plaintiff’s interest. There will be a direction 
to that etfect added to the preliminary decree of the Lower 
Court. 

As regards costs the Lower Court directed that the costs 
of the suit in that Court should be recovered from the defend- 
ants 1 and 7 as the 7th defendant wholly, failed and as the rst 
defendant had been enjoying the income of the lands. It will 
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be equitable that the 7th defendant should bear the costs of the 
suit in the Lower Court in proportion to the value of the item 
in which he is interested, and the vakil’s fee should be calcu- 
lated accordingly. The balance will be recoverable from 
the 1st defendant. With these modifications the appeal is 
dismissed with costs. 


The Memorandum of Objections filed by the first respond- 
ent coming on for hearing on Thursday and Friday, the 27th 
and 28th days of November, 1924 respectively. 


The Court delivered the following Judgment :— 


Spencer, J. :__This suit was brought by a minor plaintiff 
represented by his mother as next friend for partition of the 
properties belonging to the undivided Hindu family consisting 
of himself and his father the 1st defendant. It involves a new 
and interesting point of Hindu Law. After the institution 
of the suit on 31st January, 1919, another son was born in May 
1920 to the ist defendant by a second wife. Conception 
must have taken place about August, 1919, certainly after the 
filmg of the plaint. This after-born son has been brought on 
the record as the 24th defendant. 


On the principle that if a suit for partition 1s instituted by 
a co-parcener who is sui juris the mere filing of the plaint effects 
a severance of the joint status of the family, but that in the 
case of a minor it is the Court that decides whether there is to 
be a division or not, the Lower Court has found the 24th 
defendant to have come into existence before there was any 
change of status and has awarded the minor plaintiff a one- 
third share instead of one-half. The Subordinate Judge 
quotes Chelimi Chetty v. Subbamma (1) and Lalta Prasad v. 
Sri Mahadeoji Birajman Temple (2) as his authorities for so 
deciding. The learned Judges (Abdur Rahim and Oldfield, JJ.) 
who decided the former case, were, if I may say so, perfectly 
right in saying that it should not depend on the choice or option 
of any person calling himself the next friend of a minor to 
say whether the family to whidh the minor belongs shall in 
future be joint or separate and that the law has left it to the 
Court that hears the minor’s partition suit to decide whether it 
is in the interest of the minor that he should become divided. 
But im cases where the Court gives a decree to a minor for 
partition, it seems to me, with due respect, that there should 
1. (39917) [LR 41M 4p :34 ML J 213. 

2, (1920) ILR 42 A 461. 
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be no departure from the general rule that every suit has to 
be tried on the cause of action as it existed at the date of its 
commencement [vide Rai Charan v. Biswanath (3)]. There- 
fore in my judgment the only sound principle will be to regard 
the prayer in the minor’s plaint for division as a conditional 
request that, provided that the Court sees fit, it may declare 
the status of the minor divided as from the date of the plaint. 
It is true that there can be no division of status unless the Court 
sees fit to decree it, but there ts no reason why the Court 
should not make its decree take effect from the date of the 
Institution of the suit. 

If a suit abates owing to the death of the only other co- 
parcener, as in Lalita Prasad v. Sri Mahadeoji Birajman Tem- 
ple (2) or if the plaintiff comes of age during the pendency 
of the suit and elects to abandon or repudiate it under O. 32, 
Kr. 12 and 13 of the Code of Civil Procedure no change of 
status takes place because the suit does not proceed to the 
stage of decree, not because the filing a partition suit by a 
minor has not by itself the effect of causing a division of status. 
It does have that effect when it ends in a partition decree. 

In Krishna Lal Jha v. Nandeshwar Jha (4) it was held 
that even a minor might make through his next friend an un- 
equivocal expression of his intention to become separate and 
that, if he did so, the subsequent birth of another member into 
the family would not cause any diminution in his share of the 
family property. In that case the birth took place after the 
passing of the preliminary decree, but in the view taken by the 
learned Judges, who were not referred to the decision in Che- 
limi Chetty v. Subbamma (1) it was not that date but the date 
of the institution of the suit that was the date when severance 
took place, if at all. That is the law as regards major co- 
parceners. Vide Soundararajan v. Arunachalam Chetty (5) 
and Ramalinga Annavi v. Narayana Annavi (6). 

As soon as severance takes place the plaintiff’s share is 
not liable to decrease birth thereafter of other coparceners. 
Vide Chinnu Pillai v. Kalimuthu Chetty (7). As regards the 
date from which divided status begins, I fail to see why any 
distinction should be made between adults and minors so far 


r (1917) IL R41 M 442: 34 ML J 273. 2. (1920) ILR 42 A 461. 
3. (1914) 20 C L J 107. 4. (1918) 4 Pat L J 38. ° 


5. (1915) ILR 39 M 159: 29 ML J 793 (E B). 
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as their shares are subject to alteration + in consequence of 
events that occur between the commencement and the end of a 
partition suit. À 

As my learned brother agrees with me upon this point, 
the memo of objections is allowed and plaintif’s right to a one- 
half share will be declared in the preliminary decree. He 
will consequentially be entitled to an account from rst defend- 
ant of profits from the date of suit and the Lower Court’s de- 
cree will be modified accordingly with costs of the memoran- 
dum of objections. 

Devadoss, J. :— The main question raised by the ist 
respondent in the memorandum of objections is, whether the 
share of a minor plaintif who sues his father for partition is 
liable to be diminished owing to the birth of another son con- 
ceived after the date of the filing of the plaint but born before 
the date of the preliminary decree. 

The plaintiff, who is a minor, is the son of the rst defend- 
ant. The suit was filed on 31st January, 1919. The 24th 
defendant was born to the 1st defendant in June, 1920. Is- 
sues were settled in the case on 8th October, 1919 and after 
the birth of the 24th defendant an application was made to 
bring him on record. That application was filed on 26th 
September, 1920 and an additional issue was framed on 21st 
July, 1921. The Subordinate Judge gave a decree to the 
plaintiff for one-third of the family properties. The conten- 
tion of Mr. Rajah Aiyar.is that the 24th defendant having been 
born after the suit was filed the plaintiffs share is not liable to 
be diminished to one-third. 

It is well settled that an unequivocal unilateral de- 
claration of a member of a joint family of his intention to be 
separated from the other members is sufhcient to give him a 
divided status. Musammat Girja Bai v. Sadashiv Dhundi- 
raj (8) and Suraj Narain v. Iqbal Narain (9). It was de- 
cided by a Full Bench of this Court in Soundararajan v. Aru- 
nachalam Chetty (5) that a member of a joint Hindu family 
becomes separated from the other members by the fact of 
suing them for partition. On the strength of this decision 
Mr. Rajah Aiyar contends that on the filing of a plaint by a 
minor through his next friend he becomes divided from the 


„other members of the family. If the plaintiff were a major 





s (1915) 1L R 39M 159:29 ML J 793 (E B). 
> 8. $(1916) 20 C W N 1085. 
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no doubt on the filing of a plaint or on the sending of a proper 
notice he would.become divided from the other members of the 
family. But the la is quite clear that a minor cannot enter 
into a valid contract and cannot enforce a partition by his mere 
volition. [Inan action for partition by a minor through 
his guardian or next friend the Court has to see whether there 
are circumstances which would justify granting relief to ‘the 
minor and whether it would be in the interests of the minor 
and to his advantage to separate him from the family. Till 
the Court determines the question whether a partition should 
be effected in favour of a minor the joint status of the minor 
with the other members of the family is not in any way severed. 
It is only by the decree of the Court that a minor becomes di- 
vided from the other members of the family. No doubt in 
the case of a suit by an adult member or in a partition at the 
instance of an adult member a minor may become separated 
from the other members but where the minor himself comes 
into Court with a prayer for partition from the other members 
of the family it is the Court that determines whether he should 
be divided or not and therefore it is not the act of the next 
friend or the guardian that determines the issue whether there 
should be division or not, but it is the judgment of the Court 
which determines the issue, and therefore the mere filing of 
a plaint cannot bring about a divided status so far as a minor 
plaintiff is concerned. This question was decided by a Bench 
of this Court in Chelimi Chetty v. Subbamma (1). The 
facts in that case were a minor brought a suit for a partition 
of his share. Pending the suit, the minor plaintiff died and 
the mother applied to be brought on record as the legal 
representative of the minor plaintiff and asked for permission 
to continue the suit. The Subordinate Judge held that no 
cause of action survived to the mother and rejected her applica- 
tion. On appeal the District Judge set aside the order of the 
Subordinate Court holding that the mother was entitled to 
continue the suit as the legal representative of the plaintiff. 
Abdur Rahim and Oldfield, JJ. held that the cause of action 
did not survive to the mother. Abdur Rahim, J. observes at 
P- 445 :—“ In the case of an adult he has not to give any rea- 
sons why he asks for partition but has simply to say that he 
wants partition, and the Court is bound to give him a decree. 


In the case of a minor the law gives the Court the power to" 


say whether there should be a division or not and we think 
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that it will lead to considerable complications and difficulties 
if we are to say that other persons also have got the discretion 
to create a division in the family, purpofting to act on behalf 
of a minor.” 

Mr. Rajah Atyar wanted to contend that this decision is 
wrong and that on the filing of the plaint by a minor he be- 
comes divided from the other members of the family. Such 
a contention is opposed to the principle that it is the Court 
that determines whether there should be a partition of the 
family property at the instance of the minor plaintiff and not 
any relation guardian or next friend. Whatever may be the 
circumstances which justify a guardian in bringing a suit on 
behalf of a minor, there is no warrant for saying that it is his 
view that should prevail. The matter is entirely for the de- 
cision of the Court and therefore it is opposed to principle as 
well as to policy to hold that a minor or anybody on his behalf 
has the power to give him a divided status wtthout the decree 
of a competent Court. 

Mr. Rajah Aiyar relied for his contention upon a decision 
in Krishna Lal Jha v. Nandeshwar Jha (4). In 
that case the learned Judges remark at page 48 :— 
“We are unable to accede to the proposition that under Hindu 
Law a minor cannot express either himself or through his 
guardian an intention to do what was clearly not against his 
own interests.” With due respect to the learned Judges, I 
am unable to accept the argument. When the law is clear 
that there cannot be a partition at the instance of a minor ex- 
cept under a decree of Court it is not proper to hold that the 
guardian or the next friend could do what the Court alone is 
competent to do. The decision in Chelim: Chetty v. Subbam- 
ma (1), though of August, 1917, was evidently not brought to 
the notice of the learned Judges of the Patna High Court. 
There is no reason to doubt the soundness of the decision in 
Chelimi Chetty v. Subbamma (1). . 

An argument was advanced by Mr. Rajah Aiyar that in 
a partition action by a minor the Court acts upon the represen- 
tation of the guardian or next friend and in a way 
approves of the action of the guardian ; in other words, the 
Court approves of the conduct of the guardian and grants his 
prayer and therefore it sanctions what the minor through his 
eguardian or next friend wished to be done; and he relied 
(1917) IL R 41 M qq2: 34 ML J 213, 
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upon Kancherla Kanakayya v. Mulpuru Kottayya and 
others (10) as supporting his contention. In that case the 
next friend of a minĝr transferred a decree obtained on behalf 
of a minor without the leave of the Court. The High Court 
held that the leave to transfer the decree might be given at 
any time. This case does not support Mr. Rajah Aiyar’s 
contention. In a partition action, the Court does not merely 
sanction what the guardian or next friend has done ; it hears 
and determines on the evidence whether the minor plaintiff 
should be given his share of the family property by effecting 
a partition or not. It does not merely sanction what the 
minor wants but it comes to a conclusion on the evidence as 
to whether the'prayer of the minor plaintiff should be granted 
or not. 

But the question whether the plaintiff's share is liable 
to be diminished by the birth of the 24th defendant is not 
concluded by the decision in Chelimi Chetty v. Subbamma (1). 
Though the minor plaintiff becomes divided in status from the 
Ist defendant only by reason of the decree of the Court, yet 
his share in the family property is what it was on the date 
of the plaint. The Court determines on the evidence before 
it whether on the date of the plaint the minor plaintiff was 
entitled to partition or not. In the case of an adult plaintiff, 
his share is not liable to be diminished by the birth of a mem- 
ber who was mot conceived at the time of the filing of the 
plaint. If a member of a joint Hindu family alienates his 
share, the alienee is entitled to the share of his alienor as on 
the date of the alienation and not as on the date on which he 
obtains a decrece for partition. It is dificult to see why in 
the case of a minor plaintiff a different principle should pre- 
vail. In the case of an adult plaintiff suing for partition the 
Court has not to determine whether he is entitled to partition 
or not. It is his undoubted right to claim partition. No- 
body has a right to deny him his share if he is entitled to one. 
In the casc of a minor plaintiff, he is entitled no doubt to a 
share. All that the Court is asked to determine is whether 
in the circumstances of the family it is advantageous to the 
minor plaintiff to be separated from the other members of 
the family or not. Though it is the Court that determines 
that question its determination does not affect the share of the 


minor plaintif which was his on the date when he filed hise 
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plaint. If the 24th defendant had been, conceived before 
the date of the filing of the plaint, no doubt the plaintiff would 
be only entitled to one-third share, but the 24th defendant was 
born only in June, 1920. So he could not have been ventre 
sa mere on 31st January, 1919, and no such case is put for- 
ward on his behalf. So he must have been conceived long 
after the plaint was filed. On the date when the plaintiff filed 
his suit, he was entitled to a half share and the mere fact that 
the Court took two years to decide the suit is not a ground for 
diminishing his share which was a moiety on the date of the 
suit. Supposing in a partition suit at the instance of a minor 
several unnecessary contentions are raised, and the case takes 
a number of years before it is ready for trial, and before it 
is decided several members are added to the family, is it 
reasonable to hold that the plaintiff for no fault of his should 
be deprived of the share which he was entitled to on the date 
he filed his plaint either owing to the obstructive conduct on 
the part of the defendants or to the unavoidable delay in the 
Courts ? I think it is but reasonable to hold that the plain- 
tiffs share is not diminished owing to the birth of the 24th 
defendant before the preliminary decree was passed. The 
plaintiff is therefore entitled to a half share of the joint family 


property and not to one-third as found by the Subordinate 
Judge. 


The next question is whether the 1st defendant is liable 
to account for the income. In a partition suit the managing 
member of the family is not liable to account for the income 
and profits ; but in this case the plaintiff was, not supported 
by the rst defendant, and all the income was enjoyed by the 
ist defendant. The plaintiff had to be maintained by his 
maternal relations and it is but fair that he should get his 
share of the income from the date of the plaint. The Court 
has a discretion in this matter and I think this is a fit case in 
which the discretion should be exercised in favour of the plain- 
tif by giving him a moiety of the income from the date of 
plaint to the date of his being put in possession of his 
share of the property. 


Respondents 2 and 3 were not represented in this Court, 
but I must say in fairness to Mr. Rajah Aiyar that he present- 
sed his case very fairly before the Court. 


The Memorandum of Objections is allowed with costs. 
AV V. ” Memo. of Objections allowed. 
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In THE HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT :— Mk. Justice DEVADOsS. 


Dronamraju Lakshini Narasimha Rao Pantulu ...4 ppellant* 
(Plaintif ) 
UV. 
Immani Seshayya and others ... Respondents (Defendants 
I, 2 and 4 to 8). 

Transfer of Property Act, S. Go—Usufructuary mortgage—Tersn of 55 years Narasimha 
fixed—Mortgagce to make certain payments annually to motigagor, for beriz etc. Rao Aoi: 
—Breach of contrach—Suit for redemption prior to cxpiry of terms—If maintain- Scshayya. 
able—Effect of breach of covenant—Equity—A ccounting—Basis of —Expiry of 
term after decree but before appeal—Subsequent events—d ppellate Courts 
powers to take notice of. 

Unde: the terms of two mortgage deeds of 1865, the mortgagee was put in 
possession and a term of 55 years was fixed therein. The rent payable wa; 
fixed at Rs 240 per annum of which Rs 60 was to be paid to the mortgagor 
for expenses, Rs 95 towards beriz, Rs 5 for village expenses and the balance of 
Rs 80 towards the liquidation of the debt, which was to be liquidated in the 
cuurse of 55 years The mortgagee made default in the payment of the annual 
suma to the mortgagor, and also the beriz and village expenses for several 
years Before the expiry of the term fixed, a purchaser of the equity of ee 
redemption sued for redemption alleging that the mortgage debt had been djs- 
charged and that he was entitled to have an account taken of the rents and 
profits. 


Held, (1) when a term is fixed in a usufructuary mortgage deed, and pos- 
session is given to the mortgagee with a stipulation that he is to pay himself 
interest and portions of principal out of the ‘rents and profits, unless there is a 
clause in the mortgage deed itself enabling the mortgagor to redeem the mort- 
gage at any time he chooses, the mortgagee is entitled to remain in possession 
till the close of the term. In such a case the term is equally for the benefit ya j 
of the mortgagee as well as the mortgagor, and redemption cannot be asked 4 
for earlier ; (2) the failure to pay money annually to the mortgagor and to- 
wards berig and village expenses amounted to a breach of contract, and it was 
not equitable that the mortgagee should be in a position to resist redemption 
when he himself did not comply with the other terms in the deed. In such 
a case, a Court of Equity ought to give relief to the mortgagor and allow him 
to redeem the property before the expiry of the term; (3) as the mortgagee 
failed to pay the amounts which he had agreed to pay, he was bound to apply 
those amounts in reduction of the mortgage debt and the mortgagor was en- 
titled to have an account taken of the rents and profits of the mortgaged pre- 
mises; and (4) the question whether the fact that the term of 55 years ex- 
pired before the appeal was filed could be taken cognizance of the Appellate 
Court in determining the rights of parties need not be decided as it was un- 
necessary on the facts of the case. 


Case-law discussed. 


Second Appeal and Memorandum of Objections against 
the decree of the Court of the Additional Subordinate Judge 
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at Ellore in A. S. No. 255 of 1920 (A. S. No. 271 of 1920, 
Sub-Court, Ellore) preferred against the dècree of the Court 
of the Additional District Munsif of Tantıku in O. S. No. 294 
of 1918. l 

P. Somasundaram for appellant. 

G. Lakshmanna for respondents. 

The Court delivered the following 


JupGMEN?T : One Venkatrayudu Pantulu mortgaged the 
plaint properties to one Venkanna by two deeds, Exs. A and B 
on the 2nd May, 1865. The equity of redemption was sold 
by the Court in execution of a money decree against the mort- 
gagor and was purchased by the plaintif. He has brought 
the suit for the redemption of the mortgage against the defend- 
ants who are the representatives of Venkanna alleging that 
the mortgage debt has been discharged and that he is entitled 
to have an account taken of the rents and profits of the mort- 
gaged property. The District Munsif held that the plaintiff 
was not entitled to redeem the mortgage as the term of 
55 years fixed in the mortgage deed had not expired and he 
gave a decree for a certain amount which under the mortgage 
the mortgagee undertook to pay to the mortgagor. The 
plaintiff appealed and the Subordinate Judge of Ellore dismiss- 
ed the appeal. The plaintiff has preferred this Second 
Appeal. 

The first contention is that he is entitled to redeem the 
mortgage before the expiry of the term as the term is only 
for his benefit. Mr. Somasundaram who appears for the ap- 
pellant contends that the presumption is that the term fixed in 
the mortgage deed is always for the benefit of the mortgagor _ 
and that he is entitled to redeem the mortgage at any time he 
likes. | When possession is given to the mortgagee and the 
mortgagee is asked to pay himself the interest on the mortgage 
amount from the rents and profits of the mortgaged property 
and when the rents and profits are liable to fluctuation, it can- 
not be said that the term fixed in the mortgage is only for the 
benefit of the mortgagor. In such a case the term is equally 
for the benefit of the mortgagee as well as the mortgagor. It 
is well settled that when a term is fixed in a usufructuary mort- 
gage deed and possession is given to the mortgagee, unless 
there be a clause in the mortgage deed itself enabling the mort- 
gagor to redeem the mortgage at any time he chooses, the 
mortgagee is entitled to remain im possession till the close of 
the term. Where the mortgagee is asked to pay himself the 
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principal and interest out of the rents and profits of the mort- 
gaged property, he is entitled to, remain in possession till the 
mortgage debt is wiped off from the rents and profits of the 
property. The appellant relied upon the case reported in 
Mashook Ameen Suzzada v. Marem Reddy (1) as 
supporting his contention. The facts in that case, no doubt, 
are similar to the present. But what the learned Judges held 
in that case was that it was a mortgage and that the mortgagor 
was entitled to redeem the property. The case does not sup- 
port the appellant’s contention. In Sri Raja Setrucherla Rama- 
bhadraraju Baladur v. Sri Raja V airicherla Surianarayanaraju 
Bahadur (2) it was held that “ where the parties agree that 
possession of the property shall be transferred to a mortgage 
for a certain term it may be inferred that they intended that 
redemption should be postponed till the end of the term. But 
the creation of the term is by no means conclusive on this 
point.” Aukinedu v. Subbiah (3) does not help the appel- 
lant. AH that was held in that case was that a provision in 
the mortgage deed whereby the mortgagee is to remain in pos- 
session after the payment of the mortgage debt is unenforcea- 
ble as it acts as a fetter upon the right to redeem. In Muham- 
mad Sher Khan v. Raja Seth Swami Dayal(4)it was held that 
the provisions of S. 60 of the Transfer of Property Act were 
imperative and that the right of redemption cannot be taken 
away by any contract between the mortgagor and the mortga- 
gee. Even an anamolous mortgage is subject to the provi- 
sions of S. 6o. 

The right of the mortgagor to redeem the mortgage is 
not disputed but the question is, when does the right to redeem 
accrue? In Bakhtawar Begam v. Husaini Khanum (c) 
their Lordships of the Privy Council held : “ Ordinarily and 
in the absence of a special condition entitling the mortgagor to 
redeem during the term for which the mortgage is created, the 
right'to redeem can only arise on the expiration of the specified 
period. But there is nothing in law to prevent the parties 
from making a provision that the mortgagor may discharge the 
debt within the specified period and take back the property.” In 
Tirugnana Sambandha Pandara Sannadhi v. Nallatambi (6) 
Muthuswami Aiyar, J., and Wilkinson, J., held “ Having re- 


1. (1875) 8 M HCR 31. 2. ILRaM 314. 


3. (1911) ILR 35 M 744:21 ML J 1010. ° 
+ (1921) I L R 44 A 185 :42 M L J 584 
5. (1914) I LR 36 A 195 at 199 :26 M L J aza (P C). 
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gard to Ss. 60 and 62 of the Transfer of Property Act the 
Legislature appears to have adopted the pfinciple that in the 
absence of a stipulation to the contrary the presumption is that 
the right to redeem and the right to foreclose arise at the same 
time and that when a date is fixed for the payment of the mort- 
gage debt and the mortgagee cannot foreclose earlier the mort- 
gagor also cannot redeem before the appointed time” See 
also Gunnam Dorayya v. Vadapalli Ayyamacharlu (7) and 
Aga Muhammad Ally Beg v. Venkatappayya (8). 


In Ex. A the term fixed is 50 years and Ex. B,extends the 
term by 5 years. So the period during which the mortgagee 
was entitled to remain in possession is §5 years from 1865. 
There is no provision in either of the deeds for the mortgagor 
redeeming the property before the expiry of 50 years and the 
appellant therefore is not entitled to ask for redemption of the 
mortgage merely on the ground that he has the equity of 
redemption. 

The next point urged by Mr. Somasundaram is that the 


mortgagee has been guilty of a breach of contract and there- 
fore he is ‘entitled to sue for redemption before the expiry of 


othe term fixed in the mortgage deed. Under the contract 


evidenced by Ex.A it was agreed that the mortgagee should pay 
Rs. 60 to the mortgagor for his expenses, Rs. 95 towards 
beriz payable to the circar, and Rs. 5 for village expenses and 
should apply the balance of the income of the property, name- 
ly, Rs. 80 towards the liquidation of his debt, and the debt 
should be liquidated in the course of 55 years. It is contend- 
ed by Mr. Somasundaram that the mortgagee failed to pay 
Rs. 60 to the mortgagor as agreed to by him and failed also 
for several years to pay the beriz of Rs. 95 and also- 
the amount payable for village expenses and therefore there 
having been a breach of contract on the part of the mortga- 
gee the plaintiff is entitled to redeem the mortgage. When 
the parties to a mortgage agree to certain terms it is the duty 
of both parties to adhere to the terms of the mortgage. In 
this case the mortgagee undertook to pay annually Rs. 60 to 
the mortgagor for his expenses and it is admitted that he did 
not pay this amount to him. The contention of Mr. Laksh- 
manna for the respondent is that the mortgagor was entitled 
to sue for Rs. 60 in case of default and he is not entitled to 
treat the non-payment of Rs. 60 or failure to pay Rs. 60 per 
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annum as a breach of the contract between the parties and he 
relies upon the clause in the document “If the amount of Rs. 60 
payable to me every year is not paid in any year you should 
relinquish a portion in proportion to the cist payable to me.” 
He urges that it was open to the mortgagor to have asked the 
mortgagee to relinquish a portion of the land capable of yield- 
ing Rs. 60 and if the latter declined to do so the former should 
have brought a suit for the amount and he is not entitled to 
treat the default to pay Rs. 60 as a breach of the condition in 
the mortgage deed. I am unable to accept this contention. 
Where the mortgagee undertakes to pay out of the rents and 
profits of the land mortgaged to him a certain amount for the 
expenses of the mortgagor he is bound to carry out that term of 
the contract and when he undertakes to pay beriz on the land, 
his failure to pay it would amount to a breach of the contract 
as it would thereby expose the land to be attached and sold for 
arrears of beriz. In this case the mortgagee undertook to 
pay three different sums for three different purposes and he not 
having paid those sums as agreed to by him, I think it is equi- 
table that he should not be allowed to insist upon one of the 
terms of the mortgage deed being given effect to when he him- 
self gives a go-by to the other terms of the deed. ‘The mort- 
gagee remaining in possession for a number of years is in con- 


sideration of his not only applying a portion of the rents and ` 


profits towards his debt but also in consideration of his meet- 
ing certain demands which ought to be met out of the income 
“of the property. Ina case like this I think a Court of Equity 
ought to give relief to the mortgagor and allow him to redeem 
the property before the expiry of the term. 

I am supported in this view by the observations of 
Richards, C. J. and Banerji, J. in Chhotku Rat v. Baldeo 
Shukul(g) :“ We think that on equitable grounds the defend- 
ants not having performed what we deem to be a most essential 
part of the contract so far as they are concerncd, the plaintiffs 
ought to be allowed to redeem the property before the expira- 
tion of the period of To years.” No doubt the facts in that 
case are not very similar to those of the present. ‘There the 
mortgagees failed to discharge prior encumbrances which they 
had undertaken to discharge and they having been in possession 
of the mortgaged property, and in receipt of rents and profits 
thereof, allowed interest to accumulate in respect of the encum- 
brances. The learned Judges held that “if the mortgagees 
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were allowed to remain in possession of the property over the 
full period of 10 years taking the profits thè plaintif will be 
without any proper or effectual remedy. The principle of 
the decision is applicable to the present case. Mr. Lakshmanna 
contends that the mortgagor should have enforced payment of 
the amount payable to him by a suit. I do not think that the 
mortgagor should have been driven to file a suit year after 
year for the recovery of the amount payable to him by the 
mortgagee, nor was he bound to pay beriz on the land year 
after year and bring a suit every year against the defendant for 
the amount paid by him. In order to show that both mortga- 
gors and mortgagees should carry out the terms of the con- 
tract embodied in the mortgage deed I may refer to the case 
in Seaton v. Twyford (10). Sir James Bacon, V. C. observed 
as follows : “ The-mortgagor who stipulates that he shall have 
5 years to pay the mortgage money must of necessity, whether 
it is expressed or not, undertake at the same time that if he 
fails to do that which is incumbent upon him during the period 
of § years to do, the restriction upon the mortgage shall there- 
upon cease.” In India the non-payment of interest by the 
mortgagor to the mortgagee is not a sufficient ground for the 
mortgagee to bring a suit for sale before the expiry of the 
period fixed for payment of the principal but the decision shows 
that both parties should carry out the terms of the contract 
entercd into by them. 

If the mortgage amount has been paid off the right to re- 
deem accrues, and if a suit for redemption is not brought within 
the statutory period it will be barred. The Privy Council 
held in Bakhtawar Begam v. Husaini Khanum (5) that a suit 
{or redemption was barred inasmuch as it was alleged by the 
plaintiff that the mortgage debt became satisfied in 1838. The 
mortgagee not having paid the amount payable to the mort- 
gagor was bound to apply that amount in reduction of the 
mortgage debt. When the mortgagee is in possession of 
tunds arising from the rents and profits of the mortgaged pre- 
mises he is entitled to pay himself first the interest on the mort- 
gage amount and whatever remains over and above he is 
bound to apply towards the reduction of the capital. The 
mortgagee is not bound to accept the mortgage amount from 
the mortgagor if he tenders it before the expiry of the term. 


But where he is in possession of the mortgaged property and 
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unless there is a stipulation that all the rents and profits should 
be applied towards interest, whatever remains over and above 
the interest due on the mortgage amount is bound to be applied 
towards the reduction of the principal. This is clear from 
Thompson v. Hudson (11). In that case Lord Romilly, M. R. 
held that when the mortgagees received a considerable sum 
of money by sale of a portion of the mortgaged property they 
were not entitled to charge interest on the whole of the princi- 
pal amount mortgaged and kcep the amount realised by sale 
in their hands. He held that that sum should have been ap- 
plied in part payment of the mortgage amount. I may refer 
in this connection to an observation of Mr. Justice Mahmood 
in Jaijit Rai v. Gobind Tiwari (12) : “By a long course of 
decisions it has been settled in India that even a special agree- 
ment to the effect that the mortgagee shall remain in possession 
until the payment of the debt is made in one sum docs not 
prevent the mortgage from being at an end whenever the mort- 
gagee has realised both the principal and interest upon the 
usufruct. This rule, though it probably originated in the ex- 
press provisions of the old Regulations, is so consonant with 
equity that it deserves recognition by the Courts even irrespect- 
ive of statutory provisions.” 


It was next argued by Mr. Somasundaram that the term 
of 55 years expired in 1920 after the decree in the District 
Munsif’s Court and before the appeal was filed in the District 
Court and he is therefore tntitled to ask for an account. In 
the view I have taken of the right of the mortgagor to ask 
for redemption I do not think it is necessary to discuss this 
point in detail. In Sri Rajah Setrucherla Ramachandra 
Raju v. Maharajah of Jeypore (13) the learned Judges 
observe :. “It has been held in several cases that the Appel- 
late Court can take cognizance of matters which happened 
after the institution of the suit for the purpose at any rate 
of moulding the relief which the plaintiff was entitled to. This 
will be done only in exceptional cases where it is necessary to 
prevent injustice or avoid multiplicity of proceedings.” Mr. 
Lakshmanna relies upon Ramanadhan Chetty v.. Pulikutti 
Servai (14) and Govinda v. Perumdevi (15) and contends 
that what happened subsequent to the institution of the suit 


Ti. LR so Eq. Cases 497. 12, (1884) ILR 6 A 303 at 308. 
13. (1916) 1 MW N 354. ii 
14. (1898) IB Rar M 288:8 ML J 121. 
15. (1888) IL R12 M 136. ° 


R—47 


Nal asimha 
Rao Fantulu 


v. 
Sesha 


yya 


Narasimha 
Rao Pantala 


1. 
Seshayya. 


370 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLVII 


should not be taken as a ground for giving relief to the plain- 
tif. In Govinda v. Perumdevi (15) the plaintiff sued for a 
declaration that a certain alienation made by a widow was in- 
valid. | Pending the appeal the widow died. He applied 
to amend the plaint by adding a prayer for possession. The 
Court’ held that it could not give permission to amend the 
plaint. In Ramanadhan Chetty v. Pulikutti Servat (14) the 
person who acquired the lessor’s title brought a suit to eject 
certain trespassers from the leasehold property. Pending 
the appeal the term of the leasc expired. He asked leave to 
amend the plaint pending the appeal by adding a prayer for 
possession. The Court held that such an amendment could 
not be granted. In the two cases there werc two causes of 
action. The cause of action on which the suit was based was 
one and a different cause of action arose when the appeal was 
pending. But here the cause of action is the same, namely, 
the right of the plaintiff to redeem the mortgage. The plain- 
tiff asks for redemption on the ground that the mortgage has 
been discharged and now the term having expired pending the 
appeal he relies upon that and says he is entitled to redeem. 
Possession of the mortgaged properties has been given to the 
plaintiff. So the question of redemption of the mortgaged 
properties is only of an academic interest. The real question 
is whether he is entitled to an account. It would not be 
right to drive the plaintiff to another suit for the purpose of 
taking an account on the ground that on the date of the suit 
the term of the mortgage had not expired. But as I have 
already held that the mortgagor was entitled to bring a suit 
on the date of the discharge of the mortgage amount, the con- 
tention of the respondent that the plaintiff is not entitled to 
rely upon what happened subsequent to the institution of the 
suit need not be considered. 


The plaintiff is entitled to have an account taken of the 
rents and profits of the mortgaged premises. There is no 
question of limitation arising in the case. So long as the 
relationship of mortgagor and mortgagee subsists the mort- 
gagee who is in possession of the mortgaged premises is bound 
to account for the rents and profits of the land. Vide Parasu- 
rama Pattar v. Venkatachalam Pattar (16). It was observed 
in that case : “So long as the relationship of mortgagor and 


mortgagee continues, the obligation of the mortgagee to make 
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there was a charge for criminal trespass in respect of these 
items by the predecessor-in-title of defendants 1, 2 and 5 
against the vendorseof the plaintiff and the matter ended in 
favour of the former (Ex. D, which was confirmed on appeal 
in 1908, Ex. IX). The present suit is filed in April, 1920 
more than ten years after Exs. D and IX. 


As to item 1, we agree with the Courts below that the 
suit is barred. Mr. T. Ramachandra Rao, who appeared 
lor the appellant-plaintiif, contended that Art. 47 of Act XV 
of 1877 applied only to orders under Chapter XII of the 
Criminal Procedure Code of 1898 and not to an order under 
S. 522. The article refers to order under Chapter XL of 
the Criminal Procedure Code of 1872. Under S. 3 of the Code 
of 1898 all references to the old Code and its sections and chap- 
ters must be read as referring to the new Code and its corre- 
sponding sections and chapters. Chapter XL of the Code 
of 1872 corresponds to Chapter XII of the Code of 1898 
_ partly and to S. 522 partly. There is no reason to confine 
the operation of Art. 47 to order under Chapter XII only. 
It is also contended that an order restoring possession 
under S. 522 is an order respecting the possession of pro- 
perty within the meaning of Art. 47. We do not see any 
force in this contention. The case in Bolaichand Ghosal v. 
Samiruddin Mandal (1) cannot help the appellant. In that 
case the right which was the basis of the suit did not exist at 
the time of the criminal proceedings and was not affected by 
the order in then proceedings. The appeal, therefore, fails as 
to item 1 and is dismissed with costs of respondents 1 and 5; 
the costs being proportionate to its value. 


As to item 2 we are not able to agree with the view taken 
by the lower Courts. . If defendants 1, 2 and 5 were the con- 
testing defendants as to this item, the judgment would have 
been correct. But they disclaim all interest in the land. They 
at one time claimed as tenants of the Maharajah. But in 
survey Proceedings, the Maharajah’s title was found against 
and 3rd defendant was found to be an inamdar and the Maha- 
rajah submitted to the decision of the Survey Officers, and 
defendants 1, 2 and 5 have also acquiesced in that decision 
though the plaintiff does not. 


Now we think that the plaintiff in suing the 3rd defendarft 
has not got to sct aside theorder of 1908. The 3rd defend- 


1. (1891) ILR 19 C 646. 


Adinarayana 
v. 
Suramuna. 


Adinarayana 
t a 
Suranima., 


Edmund 
Bendit 


”. 
E. R. Pru- 
dhomme. 


344 THE Mabkas LAW JOURNAL REPORTS. [VOL. XLvIii 


ant was not a party to that order ; nor did that order uphold 

his possession ; nor does the 3rd defendant claim under the 

party successful in the criminal dispute. e We agree with the 

observations of Pontifex, J. in dukhil Chunder Chowdhury v. 

Mirza Delwar Hossein (2). It is true that in that case, 

there is the additional fact that the order had been set aside. 

It is also true that Hill and Rampini, JJ. doubted the correct- 

ness of the decision of Pontifex, J.. in Jogendra Kishore Roy 

Chowdhury v. Brojendra Kishore Roy Chowdhury (3)and re- 

ferred the matter to a Full Bench. The Full Bench found it un- 

necessary to decide the wider question raised by Hill and Ram- 
pini, JJ., and held, in that case, that the suit was between the 

parties to the order and to that extent agreed with Pontifex, J. 

Whatever the exact intetpretation of Pontifex, J.’s judgment 

we are of opinion that an order under S. 522 of the Code, 1898 

can only be binding between the parties to the order and can 

have no finality in favour of one who is not a party and does 
not claim under a party. To give such an effect to it is to cre- 
ate a new species of orders in rem which is opposed to funda- 
niental principles, and leads to grave anomalies in the working 
out of the article. We do not think that Devadoss, J. has taken 

a different view in Second Appeal No. 14 of 1922. The 

merits have not been gone into with regard to this item. The 

suit will have to be remanded so far as item 2 is concerned. 

Costs to abide result. 

— The appellant will have a refund of the proportionate 

part of the Court-fee. | 

T. S. V. Appeal remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :0 MR. JUSTICE SPENCER AND MR. JUSTICE 
SRINIVASA AIYANGAR. 
Edmund Bendit and another ... Appellants* (Plaintifs) 
v. 

Edgar Raphael Prudhomme, a merchant 
carrying on business at No. 4, 
Errabalu Chetty Street, George 
Town, Madras, under the name 
and style of Hope Prudhomme 
Company ... Respondents (Defendants). 

Contract Act, S. 56—Coniract for sale of goods of a particular quality— 


C. I. F. terms—Shipment in specified season—Ship chartered by seller com- 
I cl 
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mandecred by Government—IV a: conditions—“ Force majeure” clause—Impos- 
sibility of performance—Liabality of seller. 

On roth November? 1916, the defendant, a merchant of Madras, agreed 
with the plaintiffs a firm In Marseilles, to ship 400 tons of groundnut to Marseilles 
in the ensuing December-January (1916-1917) season on a C. I. F. contract, 
the goods to be of g particular brand. The defendant had booked the neces- 
sary tonnage on the S. S. Seapool chartered by a local company but the vessel 
was commandeered by Government on 14th November, 1916, for purposes con- 
nected with the War. In spite of best endeavours, the defendant was unable 
to obtain accommodation for this cargo on any other steamer leaving the Coro- 
mandel Coast, as all the space on the steamers calling at Marseilles in December 
01 January had already been booked before the commandeering of the Srapool, 
The contract between the parties contained a “ force majeure” clause absolving 
the parties from the performance or further performance of the contract in case 
ot war, revolution, strikes, epidemics or other unforeseen circumstances which 
might prevent the goods from being shipped or despatched. In a suit by the 
F'aintiff for damages for defendant’s failure to deliver the goods contracted to 
be sold, Zeid that it was impossible for the defendant to get the tonnage to 
take the cargo to Marseilles during the contract period ; that the commandeer- 
ing of the Seapool together with the absence of other shipping accommodation 
for the cargo constituted “ force majeure” within the meaning of that ex- 
pression in the contract ; and that the defendant was therefore not liable in 
damages for non-performance of the contract. 


Meaning of the expression “ force majeure” discussed. 

The defendant could not have fulfilled the contract by buying groundnuts 
in the Marseilles or London market and supplying the plaintiffs for the contract 
was in respect of goods of a particular brand to be selected by the defendant 
and sold on C. I. F. terms, and the plaintiffs could not be compelled to accept 
goods not answering the desctiption in the contract. 

. ,On Appeal from, the judgment of the Hon’ble Mr. 
Justice Coutts- Trotter, dated the 28th August, 1922, and 
passed i in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. S. No. 280 of 1921. 

Vere Mockett for appellants. 

The Advocate-General and S. Guruswami Chetty for res- 
pondents. 

The Court delivered the following 


JUDGMENTS : Spencer, J. : The respondent, a mer- 
chant of Madras, contracted on toth November, 1916, with 
the appellants, who are a firm in Marseilles, to ship 400 tons 
of groundnut kernels to Marseilles in the December-January 
1916-1917 season on a C. I. F. contract, the goods to be of 
H. P. Brand. He booked the necessary tonnage on the 
$. S. Seapool, a vessel chartered by Messrs. Gordon, Wood- 
roffe & Co., but it was commandeered by the Government ôn 
14th November for purpdses connected with the War. In 
spite of his best endeavours, the respondent was unaBle to 
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obtain accommodation for this cargo on any other steamer 
leaving the “ kernel ” ports, that is, ports on the Coromandel 
Coast from which kernels are usually shipped, viz., Madras, 
Pondicherry, Cuddalore, Negapatam and Porto Novo. He 
therefore wrote on 22nd December, 1916, and 11th January, 
1917, to the appellants pleading force majeure and asking 
them to consider the contracts as cancelled. The appellants 
refused to do so, rejecting the plea that this was a casc of 
force majeure and suggested trying other lines and other 
ports. The respondent tried all the shipping agents in vain. 
He then made a proposal that he should endeavour to work off 
old contracts by shipping a portion of the goods contracted 
for under old contracts along with the portions of the goods 
to be supplied under new contracts, but the appellants only 
treated this as a virtual admission of his liability and an attempt 
to diminish his debt. They were unwilling to accept the pro- 
posal exactly as it was offered and it fell through. There was 
no extension of the time for performance for an indefinite 
period by mutual agreement. In the end they put the res- 
pondent into Court in March, 1921, and lost their case in the 
Trial Court, on the findings of the Judge, (1) that force 
majeure would discharge the defendant from the performance 
of his original contract, and (2) that inability to obtain ton- 
nage is force majeure within the meaning of that expression 
as construed in English Courts. 

It may be noted in this connection that both the standard 
contract forms in use by the parties (Exs. A and 1) contain 
force majeure clauses. Ex. I, which is respondent’s version 
`o the less definite of the two. It mentions two kinds of force 
majeure which would render the contract null and void except 
so far as it had already been partly performed. One is pro- 
hibition of export of the article from the country, a second 
is blockade, and there are others not mentioned. Such are 
cases of force majeure preventing the execution of the con- 
tract. Ex. A is more explicit, as it enumerates war, revolu- 
tion, strikes, epidemics as well- as other unforeseen circum- 
stances which might prevent the goods from reaching the port 
of embarkation or from being shipped or despatched and so 
would render the contract void. S. 56 of the Indian Contract 
Act simply says that a contract to do an act which, after the 
Contract is made, becomes impossible, or, by reason of some 
event which the promisor could not*prevent, unlawful becomes 
void ‘when the act becomes impossible or unlawful; and S. 65 
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provides that in such event any person who has received any 
advantage under the contract is bound to compensate the per- 
son from whom he feceived it. 


The term force majeure which is borrowed from the 
Code Napoleon has received interpretation in several deci- 
sions of the English Courts in recent years. In Matsoukts v. 
Priestman and Co. (1) Mr. Justice Bailhache after consider- 
ing the definition given by an eminent Belgian lawyer of force 
majeune as meaning ‘‘ causes you cannot prevent and for which 
you are not responsible °” —a definition which would certainly 
include inability to obtain tonnage owing to war conditions pre- 
vailing in the port or ports from which the goods were to be 
despatched__himself gave it a more restricted meaning. In 
his opinion force majeure would include strikes and breakdown 
of machinery but not bad weather, or football matches, or a 
funeral. In Lebeaupin v. Crispin (2) Mr. Justice McCardie 
observed > “A force majeure clause should be construed in 
each case with a close attention to the words which precede 
or follow it, and with due regard to the nature and general 
terms of the contract. ‘Xue effect of the clause may vary 
with each instrument. ” 


In Peter Dixon and Sons, Ltd. v. Henderson Craig and 
Co., Ltd. (3) the fact that British ships were no longer availa- 
ble by reason of the war for carriage of wood-pulp from 
Canada to Grimsby in England was held to be a hindrance to 
the performance of a contract for delivery of pulp and came 
within the meaning of the force majeure clause in the contract 
under consideration in that case. If the hindrance was in- 
surmountable, it would amount to prevention, which was an- 
other term used in the contract which would relieve the sellers 
from liability, and the Court of Appeal held that the arbitra- 
tors were accordingly justified in finding the sellers not liable. 


In the present case the matter is simplified by the fact 
that the expression “ force majeure ” does not stand alone, 
but the clause in which it occurs in Exs. A and I contains ex- 
amples of what was intended to be conveyed by the term. War 
is one of the examples and the word et cetera at the end of the 
enumeration denotes that there are others. 

In their letter (Ex. K) of January 18, 1917, the appel- 
lants admitted that, if shipment by the Seapool has been one of 
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the declared terms of the contract between them and the res- 
pondent, the latter would be exonerated by the fact of that 
steamer being subsequently requisitioned by the Government. 
What, however, they failed to appreciate was that the respond- 
ent was not asking to have the contract considered as cancelled 
merely on account of the Seapool being requisitioned, but that 
the combination of two circumstances, (1) the commandeering 
of the Seapool on which he had already booked accommoda- 
tion for this consignment of groundnuts, (2) the total lack of 
any other ships with available accommodation not already 
booked up by earlier applicants, made it impossible for the res- 
pondent to fulfil his engagements under Exs. VII and VII (a) 
in the season December-January, 1916-1917. 


It has been contended both in the trial Court and here 
that the respondent might have shipped this consignment 
of groundnuts on the Jossiphoglu or the Khiva, or the Griqua, 
or the Voyazides, or the Locksley Hall, or the City of Flo- 
rence ; but the evidence on the point to which we have referred 
makes it clear that all the space on the steamers calling at 
Marseilles in December or January was already booked before 
the commandeering of the Seapool became known on Novem- 
ber 14, and that the respondent could not have foreseen the 
fact that he would be prevented from sending the consignment 
by the ship in which he had booked space, and could not have 
made other arrangements ; also that if he could have booked 
space in a steamer leaving Madras after January, 1917, the 
consignment would not have reached the consignees within 
the contract time. On the facts I agree with the conclusion 
of the learned Judge who heard the evidence “that it was 
a physical impossibility for Mr. Prudhomme to get tonnage to 


take this cargo at any rate of freight however high during the 
contract period.” 


But on the Voyazides, the Jossiphoglu the respondent sent 
consignments of groundnuts to Chabriere Morel and Compoi 
of Marseilles on earlier contracts with those consignees. It 
is, suggested by the appellants’ counsel that the respondent 
might have kept his contract with the appellants by buying in 
these consignments or other consignments made by other mer- 


' chants trading in groundnuts and diverting them to his 


cynsignees. 


But it is not stated that any such consignments of ground- 
nuts were sent excépt under previous contracts, and in Tennants 
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(Lancashire), Ltd. v. C. S. Wilson and Co., Ltd. (4) it was 
observed by Lord Loreburn that it would not be reasonable 
.to ask a person, who had entered into a particular contract to 
supply goods, to break his other contracts or to make others 
break their contracts in order to perform this contract. If 
a party to a contract could not perform his part without break- 
ing other contracts, then the existence of those other contracts 
in the opinion of their Lordships might be deemed to hinder 
or prevent him from performing the contract in question. At 
considerable expense and loss the respondent might, it is sug- 
gested, have bought groundnuts in Marseilles itself and tend- 
ered them to appellants in performance of his contract, or he 
might have been sent this consignment to some port from which 
1t might have been transhipped to Marseilles. But if he had 
adopted either of these courses he would still have been unable 
to make a good tender which the appellants would have been 
bound to accept, for the contract between the parties was a 
C. 1. F. contract under which he had to tender bills of lading 
for 400 tons of groundnut kernels of H. P. Brand shipped by 
steamer froma kernel port to Marseilles. A tender -of 
groundnuts of some other brand or of bills of lading from 
some other port such as Bombay or London would not have 
been a strict compliance with the terms of the contract such as 
appellants would have been bound to take up [vide Hansson v. 
Hamel and Horley, Ltd. (5) .]] 


The fact which appears from the judgment in O. S. A. 
No. 73 of 1921 that in respect of the commandeering of this 
very steamer Sgpool a French Court of Arbitration in regard 
to another contract held that the sellers could not successfully 
plead force majeure as a defence on the ground that goods of 
the proper month’s shipment might have been bought up either 
on the high seas or locally in Marseilles, no doubt at a great 
advance in price, is immaterial for the decision of this appeal, 
because the details of that contract are not before us so as to 
enable us to judge of the correctness of the view taken by 
those arbitrators, and their decision is by no means binding 
upon us. 


For these reasons I can come to no other conclusion than 


that the judgment appealed against is right and the appeal Is 
therefore dismissed with costs. 





—————a 
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Srinivasa Aiyangar, J. 2 | agree that the appeal should 
be dismissed with costs. I wish only to add a few sentences 
with regard to the main contentions raised in the argument 
on behalf of the appellants. It seems to me really unneces- 
sary to canvass for the purpose of this case the meaning or 
definition of force majeure. The only thing that was con- 
tended to amount to force majeure was the commandeering 
of the Seapool by the Government. I did not understand Mr. 
Mockett, the learned counsel for the appellants, in his argu- 
ment to contend that such commandeering would not amount 
to force majeure. But in all such cases, it is not sufficient 
tor the contracting party to point to something in the nature 
of a force majeure and seek to escape liability. It is abso- 
lutely necessary to go further and establish by satisfactory 
evidence that the circumstance or occurrence which is called 
force majeure was the real cause, which, to use the language 
of the contract in question, prevented the performance of the 
contract. Now, if the commandeering of the Seepool had 
taken place, say on the 30th or 31st of January, almost at the 
last moment, so as to upset all the calculations and arrange- 
ments of the defendant, there could possibly be no doubt that 


the force majeure would have been the immediate cause cf 
the failure of the defendant to ship the goods and perform 
the contract. But the real difficulty in this case arose by 
reason of the Seapool having been commandeered as early as 
the 14th of November, whereas the shipments had to be in 
December-January. The defendant’s plea, which was found 
by the learned Judge in the Court below to have been made 
good, was, that till the end of January the defendant made 
every effort to book the cargo and failed, not because the high 
rate of freight obtaining made his contract commercially im- 
practicable but because he could not get tonnage for the cargo 
at any price whatever. It may almost seem from this finding 
that the real or immediate cause for Mr. Prudhomme not per- 
forming the contract was not the commandeering of the 
Seapool but his inability to procure tonnage in any vessel. No 
doubt this inability has been found as a fact by the learned 
Judge and has not been seriously assailed before us. But the 
inability to procure the necessary tonnage could not possibly 
be force majeure because the contract itself was during the 
war and the difficulty of securing space for cargo to be export- 
ed must have been in the contemplation of the contracting 
parties, and the dffiiculty or even the impossibility as it may. 
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be, of procuring tonnage was the result of the extraordinary 
competition prevailing at the time could not aptly be des- 
cribed by the expression force majeure however elastic and 
varying its connotation may be accepted to be. In these cir- 
cumstances, unless the commandeering of the Seapool could 
be found to be the real or immediate cause of Mr. Prudhomme 
not performing the contrcat, the force majeure clause in the 
contract will not help him. After giving the matter my very 
careful consideration, I have come to the conclusion that in 
this case in spite of the interval of time between the 14th of 
November and the close of the period fixed for the perform- 
ance of the contract, the commandeering of the Seapool was 
the real or immediate cause__cause, not in any scientific sense 
nor even in the language of ordinary parlance, but in a commer- 
cial sense. The fact was that Mr. Prudhomme, as a commercial 
man, made certain arrangements for shipping, entered into 
engagements for the purpose of procuring necessary tonnage 
and then entered into the suit contracts. Then suddenly on 
the 14th November he finds his plans are upset by the vessel 
being commandeered by which he had arranged to ship thre 
goods. If thereafter he was able to obtain tonnage in any 
of the ships in such a manner as to enable him to fulfil the con- 
tract or indeed if he made no efforts at all to procure any 
such tonnage, the cause of his non-performance of the contract 
would'not have been the commandeering of the Seapool. But 
it is a matter of common experience that what in ordinary 
circumstances would not have been the cause of any particular 
effect might become such cause when conjoined with certain 
other circumstances and then it is none the less the cause or 
effective cause, though not the sole cause. This was really 
what the learned Judge found. In this view any examination 
of the various cases with regard to the meaning of force 
majeure becomes unnecessary. 


Two other arguments were addressed to us by Mr. 
Mockett, the learned counsel for the appellants. It was said 
that if Mr. Prudhomme was not able to obtain any tonnage in 
Madras or Pondicherry, there was no evidence that he could 
not have obtained such tonnage from any of the ‘ kernel’ ports 
on the Coromandel Coast. This aspect of the contention 
would require him to establish conclusively a negative. It is 
significant that no evidence whatever has been adduced oh 
behalf of the plaintiffs regarding the possibility of obtaining 
any such tonnage at any such port. The kind and quantity 
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of evidence that would be required to establish a negative 
that nature would obviously vary according to circumstance 
I have no doubt whatever that the learned Judge who arriv 
at the finding did so after a consideration of all those circu 
stances ; and the argument before us has failed to satisfy 
that that finding of fact has not been arrived at on proper 
sufficient material. Further, having regard to the fact tł 
the inability to procure any tonnage after the commandeeri 
of the Seapool must be held to have been relied upon not 
in itself constituting force majeure but merely as a contributi 
cause to make the force majeure of the commandeering t 
effective cause of non-performance,I cannot help consideri 
that the nature and quantity of evidence required to establ: 
the negative need not be so exhaustive or conclusive as m 
be required if what was relied upon was solely the impossibil 
of obtaining tonnage. In such circumstances I am prepar 
to hold that when a commercial man finds himself face to fz 
with an upsetting of his plans and calculations brought abc 
by force majeure he is not bound to prove more than that 
made his best endeavours as a man of ordinary prudence wot 
and should, who was anxious to procure some tonnage f 
himself in such circumstances. 


This test at any rate on the evidence on the record 
behalf of the defendant, as accepted by the learned Judge, 
amply satisfied in the present case. 


The third and last contention on behalf of the appella: 
was that the defendant finding that the Seapool was co 
mandeered and finding himself unable to procure any ott 
tonnage should still have performed the contract by purchasi 
at Marseilles goods of the description contracted for and si 
plying to the plaintiffs such goods on the documents relati 
to shipments thereof so as to carry out the contract. 


To begin with, I must observe that this contention dc 
not appear to have been submitted to the learned Judge 
the Court below. In the second place, it is perfectly cle 
that any purchase of similar goods in the market locally 
Marseilles and tendering them in performance of the contr 
would not have been performance according to the terms a 
the tenor of the contract and the buyers would have been 
titled to refuse to accept the same. [am not also sure w 
ther even the purchase of docunfents relating to Decemb 
Jantiary shipments of goods from the ports referred to wo 
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have been proper performance ; because there is a stipulation 
in the contract as regards the brand “ H. P.” (Hope Pru- 
dhomme), and theré is no evidence and no facts which would 
justify me in holding that this stipulation with regard to the 
brand did not include besides the mark “H. P.” (Hope 
Prudhomme) an implied condition regarding selection of goods 
by Mr. Hope Prudhomme. There is no evidence whatever 
that such documents were available in Marseilles which, even 
if the defendant could have procured them at any price, were 
such as the plaintiffs would be bound to accept as in perform- 
ance of the contract. 


Mr. Mockett relied upon the case of Greenway Brothers, 
Ltd. v. S. F. Jones and Co. (6). But that was a case of an 
ordinary contract for sale and delivery of goods and what was 
held was that the omission to deliver was not due to war or 
any other cause referred to in the contract. If in a contract 
for sale and delivery of goods the manner of the performance 
-of the contract is not indicated or included as necessarily being 
in the contemplation of parties, then it necessarily follows that 
dificulties or even impossibility in the performance of the 
contract in the manner contemplated by one of the contracting 
parties would be no excuse for non-performance. But if the 
manner of performance is really indicated in the contract, or 
otherwise comes to be included as a term in the contract, then 
the force majeure clause would apply to anycase of force 
majeure preventing the performance of the contract in that 
manner. 


On a consideration of the whole contract in this case I 
have no hesitation in coming to the conclusion that the manner 
of performance of the contract included a shipment of goods 
to be selected by the defendant. 

I am further of the opinion that whenever the possibility 
of performance is referred to in commercial contracts, what 
must be considered and contemplated is the possibility in a 
commercially reasonable sense and not merely suppositious 
possibility. 

It follows from these considerations that the contract 
between the parties was that the defendant should purchase 
andi ship goods of the descriptions contracted for and that if 
the plaintiffs were minded to do so, they would have been ep- 
titled to refuse any goods or documents not so proceeding ; 
and it also follows that having regard to the manner in which, 
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commercially speaking, the defendant was expected and re- 
quired to perform the contract there was no obligation on his 
part to proceed to Marseilles and look ouf for goods or docu- 
ments of the description which might possibly have satished 
the requirements of the contract. 


The decision of the learned Judges therefore to the effect 
that the defendant had made good his defence is right, and the 
plaintiff’s action was rightly dismissed. 


AsV NVa Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : SIR Vicror Murray Coutrs TROTTER, 
Chief Justice, AND MR. JUSTICE SRINIVASA AIYANGAR. 


P. K. Bhimasena Rao nae Appellant* (Deft.) 
V. 
C. Venugopal Mudali andtwo others ... Respondents 


(Plaintif and defendants). 


° Civil Procedure Code, O. 41, R. 22 (4)—Appeal dismissed for default— 
Memorandum of Objections—If can be heard—Original Side Appeals—aA pplica- 
bility of O. 41—Letters Patent, cl. 15—Memorandum in effect an appeal—Delay 
in filing—Party misled by rules of Court and practice—Limitation Act, S. 5. 

An appellant who had been directed by Court to furnish security for costs 
of the respondent failed to do so and his appeal was dismissed for default. 
Meanwhile the respondent had filed a memorandum of objections Held, the 
memorandum should stil] be heard and disposed of after notice to the parties. 

O. 41 of the Civil Procedure Code has no application to appeals from the 
Criginal Side of the High Court. Such appeals are provided for by cl. 15 of 
the Letters Patent. In such a case, even if a respondent files a memorandum 
of cross-abjections, it is apart from nomenclature an appeal and should be 
treated as a substantive appeal. Where by reason of the rules of Court 
and the practice prevailing for a long time a party files his appeal out of time, 
the provisions of S. $ Limitation Act, can be invoked to excuse the delay. 


Memorandum of Objections in Original Side Appeal 
No. 16 of 1922 presented against the judgment and decree of 
the Honourable Mr. Justice Phillips dated the 1st December, 
1921, and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of this Court in C. S. No. 662 of 1920. 


T. K. Narasimha Atyangar and T. A. Vijtaraghava- 
chartar for appellant. 
. 


V. K. Venugopal Naidu and V. Krishnan for respondents. 





*OseS A No. 16 of 92a. 26th November, 1924. 
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The Judgment of the Court as regards the preliminary 
point relating to che Memorandum of Objections was delivered 
by : 
Srinivasa Aiyangar, J.: | shall only say a few words 
with regard to the preliminary objection that was taken to the 
hearing of the appeal by the learned vakil for the respondent. 
The third defendant originally filed an appeal and by an order 
of this Court he was directed to furnish security for the costs 
of the plaintiff-respondent. He failed to do so and in conse- 
quence the appeal went oft for default. The objection taken 
by the learned vakil for the respondent is that in form the pre- 
sent appeal preferred by the first defendant was a memoran- 
dum of cross-objections such as is contemplated under R. 22, 
O. 41 of the Civil Procedure Code. His argument was that, 


_ivhen the appeal went off for default and there was no hearing 


of the appeal the memorandum of cross-objections could not 
be hear.” .cassuming that O. 41 of the Civil Procedure Code 
applies to this case, the Legislature itself has provided for it 
in clause 4 of R. 22 of O. 41. Before this new Procedure Code 
there was an expression of judicial opinion to the 
eftect that such cross-objections could not be heard if there 
was no hearing of the appeal itself. Itis to provide against 
such contingencies that clause 4 provides that where, in any 
case in which any respondent has under this rule fled a memo- 
randum of objections, and the original appeal is withdrawn or 
is dismissed for default, the objection so filed may nevertheless 
be heard and determined after such notice to the other parties 
as the Court thinks fit. Notice of the memorandum of objections 
has been served and therefore there is no valid objection to 
its being heard. But, in my opinion, O. 41 has no application 
whatever to appeals from the Original Side. The appeal is 
provided under clause 15 of the Letters Patent and it is not an 
appeal from one Subordinate Court to another, the ap- 
pellate Court, but from one Judge of the same Court to two or. 
more Judges of the same Court. Now, in such a case, the 
provision is only for an appeal from a judgment of one Judge. 
There is no doubt in the rules framed by this Court for Origi- 
nal Side appeals in R. 351, there is a reference to memorandum 
of objections, if any. The Law of Limitation provides 20 days 
for appeals from a judgment of one Judge on the Original 
Side and any provision for the filing of memorandum of ob-? 
jections by:the rules of this Court will have no necessary effect 
of extending the period prescribed by the law ‘of limitation*for 
R49 
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Original Side Appeals : but, in this case, apart from any ques- 
tion of limitation, there is absolutely no difficulty in treating 
what is called the memorandum of objections as a substantive 
appeal, because an appeal merely means a petition to the pro- 
per tribunal for the purpose of reversing or modifying a judg- 
ment of the Court or Judge from which or whom the appeal 
is preferred. This is that in form, and, apart from any 
nomenclature, there is absolutely-no difficulty in dealing with 
the substance of this appeal and dealing with it as a substantive 
appeal. However, I think the appellant in this case should 
under the rules of this Court treating it as a substantive appeal 
be required to pay another sum of Rs. 75 as and for additional 
Court-fee. There is, however, the question of limitation, and, 
though this appeal was not filed within 20 days of the judg- 
ment appealed against, still there is no doubt whatever that the 
appellant in this case was misled by the rules of this Court and 
by the practice of this Court so long, and, therefore, if there 
is any case in which the provision of S. § of the Limitation Act 
can be invoked, this is such a case. ‘Z ae delay in the presenta- 
ion of the-appeal will therefore be excused, and the appeal 
is thus rendered competent. For the reasons set forth in 
his judgment by my Lord the Chief Justice I agree that the 
appeal should be allowed as stated by him. 


ee Va Appeal allowed. 


PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at Lahore.) 


PRESENT :__LorD BUCKMASTER, LORD DUNEDIN AND 
LORD SUMNER. 


Rai Bahadur Lala Narsingh Das A ppellant* 
V. ; 
The Secretary of State for India in Council... Respondent. 


2 Land Acquisition Act of 1894—Compensation—Decree of High Court award- 
ing—A ppeal to Privy Council from—Right of—Land Acquisition Amending Act 
of 1921, S. 26 (2)—Effect—Interference by Privy Council with. judgments of 
Indian Courts as to valuation of property and similar questions—Principles of 
—Valuation of property compulsorily acquired—Measure of. 

On an appeal by a person whose property had been acquired under the 
Land Acquisition Act against the decree of the High Court awarding him 
compensation, held that in such cases the Privy Council would not interfere 


®with judgments of the Courts in India as to matters involving valuation ‘of 


property and similar questions where knowledge of the circumstances and of 


“YP Ç Appeal No. 40 of 1924, sth December, 1924, 
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the district might have an impartant bearing on the conclusion reached, unless 
there was something to Show, not merely that, on the balance of evidence, it 
would be possible to reachea different conclusion, but that the judgment could 
not be supported as it stool, either by reason of a wrong application of prin- 
ciple, or because some important point in the evidence had been overlooked or 
_ misapplied. 

The value of property compulsorily acquired is the value to the seller of 
the property in its actual condition at the time of expropriation with all its 
existing advantages and with all its possibilities, excluding any advantage 
due to the carrying out of the scheme for the purpose for which the property 
is compulsorily acquired. 

Under S. 26, sub-S. (2) of the Land Acquisition Amending Act of 
1621 an appeal lies to His Majesty in Council from a decree of the High Court 
awarding compensation as from a decree in an ordinary suit. 


Appeal from a decree of the High Court (27th April, 
1922) which varied in the appellant's favour a decree of the 
District Judge of Lahore (15th April, 1919). 

The land, measuring 4 kanals 15 marlas 120 sq. ft., 
which was the subject of the appeal, had been bought by the 
appellant in January, 1908, at the rate of Rs. 690 per kanal, 
but the sale deed was not registered till August 1915, when 
the price was raised to Rs. 889 per kanal. After a Governe 
ment notification under S. 6 of the Land Acquisition Act (I of 
1894), the Land Acquisition Officer of Lahore in March 1918 
passed an order valuing the land at Rs. 2,000 per kanal, and 
accordingly awarding the appellant as compensation 
Rs. 10,986-§-4 [#. e., Rs. 9,553-5-4 value of the land at 
Rs. 2,000 per kanal, and Rs. 1,433 being 15 per cent, addition 
thereto for compulsory acquisition under S. 23 (2) of the 
Act]. The appellant claimed to be compensated at the rate 
of Rs. 6,000 per kanal, plus the statutory 15 per cent. The 
Collector referred the claim for decision under S. 19 (2) of 
the Act to the District Judge of Lahore (N. H. Prenter, Esq.) 
who upheld the Land Acquisition Officer’s award. Upon 
appeal, the High Court (Sir Shadi Lal, C. J. and Harrison, J.) 
increased the compensation to Rs. 2,400 per kanal, plus 15 per 
cent., thus making the total amount payable to the appellant 
Rs. 17,967-9-0. The appellant being dissatisfied appealed 
to His Majesty in Council. 

L. de Gruyther, K. C. and H. R. Majid for appellant. 

A. M. Dunne, K. C. and W. Wallach for respondent. 

sth December, 1924. The Judgment of the Board was 
delivered by ° 
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Road, Lahore. The Government of the Pugjab, requiring this 
land for the purpose of a Police Post, dyly notified the appel- 
lant on 7th July, 1917, that the landewas so required and 
directed the Collector of ‘the District to take steps for its 
acquisition. The price not being agreed a reference was taken . 
to determine the value and an award was consequently made 
allowing the appellant at the rate of Rs. 2,000 per kanal for 
the land. The appellant refused to accept this award and 
the case was accordingly referred to the District Judge of 
Lahore who delivered judgment on the 15th April, 1919, 
affirming the award. 


An appeal was thereupon laid to the High Court of 
Lahore, who varied the judgment of the District Judge in 
favour of the appellant and increased the allowance to about 
Rs. 3,000 per kanal. From this judgment the appellant has 
once more appealed to His Majesty in Council. The first 
comment to be made upon the appeal is this ; that before 
1921 such an appeal would have been incompetent, as was 
decided in Rangoon Botataung Company, Limited v. The 
Collector, Rangoom (1), but the Land Acquisition Act, 1894, 
was amended in 1921 in the following way : 

“ Section 2.—S. 26 of the Land Acquisition Act, 1894 (hereinafter refer- 


ted to as the said Act), shall be re-numbered 26 (1), and to the said section 
the following sub-section shall be added namely — 


‘ (2) Every such award shall be deemed to be a decree and the state- 
inent of the grounds of every such award a judgment within the meaning of 
S. 2, cl. (2), and S. 2, cl. (9), respectively of the Code of Civil Procedure,1g08. ” 
and it is under this section that the present appeal is main 
taincd. The matter, therefore, must be considered and deter- 
mined in the same manner as if it were a judgment from a 
decree in an ordinary suit, but it has been repeatedly laid down 
by the Board that in such cases they will not interfere with 
judgments of the Courts in India as to matters involving 
valuation of property and similar questions where knowledge 
of the circumstances and of the district may have an import- 
ant bearing on the conclusion reached, unless there is some- 
thing to show, not merely that, on the balance of evidence, it 
would be possible to reach a different conclusion, but that the 
judgment cannot be supported as it stands, either by reason 
of a wrong application of principle, or because some import 
‘ant point in the evidence has been overlooked or misapplied. 
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Now, the principle upon which valuation of property 
compulsorily acquised should be measured has been repeatedly 
laid down before By this Board and by the House of Lords. 
To use the words to be found in Fraser and others v. City of 
Fraserville (2), 

“it is the value to the seller of the property in its actual condition at 

the time of expropriation with all ite existing advantages and with all its 
possibilities, excluding any advantage due to the carrying out of the scheme 
for the purpose for which the property is compulsorily acquired. ” 
Their Lordships are unable to find that this principle has been 
departed from by the High Court in the judgment that they 
have formed. The learned Judges appear to have examined 
the cases of the sales of property in the district and rejected 
those which, from their different locality and the different 
possibilities of value due to their position, were, in their judg- 
ment, inapplicable, and to have dealt with this case by consi- 
dering the value of the land immediately adjacent at the rear 
and excluded from the road as determined by actual sale then 
to have assumed that the land in dispute was added with the 
advantages of the frontage and thus to have fixed a value ‘for 
the whole and then taken the fractional value of this sum 
represented by the ratio of the area of the land in question to 
the entire block and given to it the whole added value due to 
the frontage. Their Lordships see nothing wrong in the 
Court being thus guided to their conclusion, and the question 
as to the amount which they thought right to add for the 
advantageous position that the present property occupied, 
their Lordships are not prepared to examine. 


For these reasons they think that this appeal should be 


dismissed with costs, and they will humbly advise His Majesty 
accordingly. 


A small matter of the judgment was the omission of the 
right to interest to which the appellant is entitled at the 


rate of 6 per cent., as from the 7th July, 1917 when the land 
was acquired. 


Solicitors for appellant : Ranken, Ford and Chester. 
Solicitor for respondent : Solicitor, India Office. 


A. de M. Appeal dismissed. 








2. (1917) A C 194. a 
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IN THE High COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SRINIVASA,AIYANGAR. 


Sivagami Ammal and another ... Petitioñers* (Plamhifs 2 
- and 3 ) 
U ; 
T. S. Gopalaswami Odayar and others ... Respondents 
(Defendaniss. ) 


Civil Procedure Code, O. 33, R. 9—Suti instituted in forma pauperis— 
Death of plarntiff—Executor possessed of sufficient means lo conduct the litiga- 
ticn—Liabiltty to be dispaupered. . 

Where the plaintiff who has instituted a suit in forma pauperis dies, it is 
open to his legal representative, in this instance an executrix, to continue the 
suit as a pauper even though such representative is not personally a pauper. 
The legal 1epresentative is not liable to be dispaupered because she is possessed 
of sufficient means apart from the assets of the deceased. 


Quae :—Whether a plaintiff, who is dispaupered pending suit, could be 
1cquired to pay the Court-fee in respect of the plaint which has been by the 
erder of Court admitted to be filed without any fee ? 


Manaji v. Khandoo Baloo, I L R 36 B 279 dissented from. Venkata- 
natasayya v. .chamma,1 LL R3M 3; In re, Mary Ann Bill 1L RZ M 390; 
Perumal Goundatev. The Thirumalarayapuram Nidhi, Lid, I L R 41 M 624 
referred to. 

Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Kumbakonam, dated 2nd September, 1922, in 
I. A. No. 449 of 1922 in O. S. No. 56 of 1917 on its file. 

K. Bhashyam and K. S. Desikan for petitioners. 

A.V. Visvanaiha Sasiri for respondents. 

The Court delivered the following 

JupGmenr :— The question raised in this Civil Revision 
Petition is of considerable importance. A suit for partition 
was allowed to be instituted by the plaintiff in forma pauperis. 
He died during the pendency of the suit leaving a will and ap- 
pointing two of his sisters as executrixes. On their applica- 
tion to be brought on the record as legal representatives they 
were made plaintiffs 2 and 3 in the suit. One of the defendants 
in the suit would thereafter appear to have applied to the 
Lower Court under R. 9 of O. 33, Civil Procedure Code, to 
dispauper the plaintiffs so added as legal representatives and 
the learned Subordinate Judge directed that they should, as a 
condition precedent to continuing the suit, pay the institution 
fee in respect of the plaint on or before a date fixed by him. 


*C R P No. 658 of “1922. 2oth October, 1924. 


u 
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Against that order this Civil Revision Petition has been pre- 
ferred. 


8 

The questions that arise for determination are whether, 
when the plaintiff in a suit instituted in forma pauperis dies, 
his executor is liable to be dispaupered because personally 
he is not a pauper and whether he is also liable to be called 
upon at that stage to pay the Court-fees payable on the insti- 
tution of the suit. The learned Judge in the Court below made 
the order following the judgment of Mr. Justice Davar in the 
case of Manayi Rajuji (Rao Saheb) v. Khandoo Baloo (1). 
It is true that that decision is a direct authority for the posi- 
tion. The learned vakil for the petitioners drew my atten- 
tion to the statement at page 291 of the report of the judgment 
in that case where the learned Judge states that it was admit- 
ted before him that if the executor had come before the Court 
and asked to institute the suit in forma pauperis the application 
would necessarily have to be refused. Tam unable to say why 
or how such an admission came to be made and how far the 
decision of the lear--d Judge was influenced by such admission. 
However that may be, | cannot regard the decision as corréct. 
The real question is whether the expression ‘ plaintiff’ in R. 9 
of O. 33 of the Procedure Code when applied to the legal 
representative of a deceased pauper plaintiff refers to the phy- 
sical person before the Court or the legal person in his repre- 
sentative capacity as the legal representative of the deceased 
pauper plaintiff. Under the General Clauses Act the word 
‘person’ includes not only individual human beings but also 
companies or associations or bodies of individuals whether in- 
corporated or not. As [ understand the scheme of the Law 
of Procedure in this country, the word ‘person’ indi- 
cates a juridical person. In that view, it is possible that an 
individual human being might by reason of his possessing se- 
veral juridical capacities be susceptible of possessing a number 
of juridical personalities. R. 4 of O. 7 of the Procedure 
Code is as follows : “ Where the plaintiff sues in a represen- 
tative character the plaint shall show not only that he has an 
actual existing interest in the subject-matter, but that he has 
taken the steps (if any) necessary to enable him to institute a 
suit concerning it.” R. 5 of 0.11 runs as follows: “No 
claim by or against an executor, administrator or heir, as such, 
shall be joined with claims by or against him personally, unfess 
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the last mentioned claims are alleged to arise with reference 
to the estate in respect of which the plaintiff or defendant sues 
or is sued as executor, administrator, or heif, or are such as he 
was entitled to or liable for, jointly with the deceased person | 
whom he represents.” These provisions would clearly seem 
to indicate that the person contemplated even by the Law of 
Procedure is the juridical person. To hold otherwise 
would obviously lead to serious and inconvenient consequen- 
ces. If the trustee of a pauper trust should not be allowed to 
suc in forma pauperis because he has got private means, what 
about the converse case of a person himself a pauper but being 
possessed of sufficient means as the trustee of trust with plenty 
of money. Could it then be contended that because it is the 
same human individual that is possessed of sufficient means 
though in his capacity only as a trustee, he should not be allow- 
ed to sue as a pauper in respect of his own personal claims ? 
The very expression ‘legal representative ’ ‘clearly indicates 
the representative character of the person brought on the re- 
cord in the place of the deceased. From R. 3 of O. 22 it would 
seem that it is obligatory on the Court to allow the legal re- 
presentative of the deceased plaintiff to come on the record 
and proceed with the suit. In R. 9 of O. 33 therefore if the 
expression ‘plaintiff’ should be construed as including the 
plaintiffs legal representative, then the means of the plaintiff 
can only be regarded as the means of the person who is the 
legal representative in his character as such legal representa- 
tive. 


In the case of Bhagbut Doss v. Buloram Doss (2) the 
learned Judges state as follows : “ There was really no neces- 
sity for enquiry whether the applicant who claimed to be the 
representative of an admitted pauper was a pauper ornot. No 
such provision is found in Chapter V of the Civil Procedure 
Code. The Court if satisfied that the appellant was the legal 
representative of the deceased ought to have admitted him to 
carry on the suit.” Justice Davar in the Bombay case I have 
already referred to animadverts against this decision and states 
that he was unable to understand the reasoning of it. It 
seems to be that in that case the learned Judges only laid down 
that once a person is allowed to sue as a pauper and he dies, 
it follows necessarily that his legal representative is also a 


puper in his character as such legal representative and that 


» 2. (1865) 3 WR (Mis) 20. 
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therefore no inquiry is necessary or prescribed. Again in the 
case of Venkatanarasayya v. Achamma(3) Sir Charles Turner, 
Chief Justice, and Mr. Justice Kindersley held that the rule 
of English practice which prevents a minor from instituting 
a suit in forma pauperis through his next friend unless he 
gives proof not only that he is himself a pauper but that the 
next friend also is a pauper and that he cannot get any sub- 
stantial person to act as his next friend, is not to be found in 
or deduced from the section of the Civil Procedure Code and 
that the minor may sue as a pauper by next friend who is not 
a pauper. ‘The principle to be gathered from this decision is 
that regard must be had to the real juridical plaintiff in the case 
and not to the person who may be merely acting for ‘the 
plaintiff. 


Again in In the matter of the Petition of Marry'Ann Bill(4,. 


their Lordships Sir Charles Turner, C. J., and Mr. Justice 
Muthuswami Atyar held that the Civil Procedure Code while 
it excepts certain cases does not exclude persons holding a fidu- 
ciary character from suing in forma pauperis, and in India, 
where it is dificult to procure administrators, it may have been 
thought inexpedient to introduce the English rule. This 
case has been explained by Mr. Justice Davar in his judgment 
already referred to on the ground that in that case the adminis- 
tratrix was herself a pauper. It may have been so. But 
nevertheless when the learned Judges refer to persons holding 
a fiduciary character, I believe they were really referring to 
persons holding a representative character ; and when the 
learned Judges refer to the difficulty of procuring administra- 
tors in India as the probable reason for the Indian Legislature 
having thought it inexpedient to introduce the English rule in 
India, it seems to me that they were referring not to any 
inducement to paupers to accept the administratorship but to 
the immunity granted to them for not being required to pay 
their own moneys for financing the litigation in respect of the 
estates they might undertake to represent. 


In the case of Perumal Goundan v. The Thirumalaraya- 
puram Jananukula Dhanasekhara Sanga Nidhi, Ltd. (5) Mr. 
Justice Kumaraswami Sastri delivering the judgment of the 
Court held that the liquidator of a company though not a 
pauper himself, may file a suit in forma pauperis on behalf of 
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a pauper company. In the course of his judgment the learn- 
ed Judge referring to the case of Manaji Rajuji (Rao Saheb) 
v. Khandoo Baloo (1) and also the case bf In the matter of 
the will of Dawubat Haji Khan, Habib Khan (6) says that 
they were cases of executors suing and the learned Judge ex- 
pressly refrains from expressing any opinion as to the correct- 
ness of the decision. 


The learned Subordinate Judge seems to have adopted 
the suggested distinction as final, overlooking altogether the 
intimation that the Court did not wish to express any opinion 
as to the correctness of Mr. Justice Davar’s view in the 
Bombay case. 


In Mohammad Zaki v. The Municipal Board of Main- 
puri (7) Chief Justice Richards and Mr. Justice Banerjee 
held that while a person suing in forma pauperis becomes an 
insolvent, the Receiver in insolvency is entitled to continue 
the suit in forma pauperis as the insolvent might have done. 

The learned vakil for the respondents referred to the 
case of Farzand Ali Khan v. Mir Amir Haider (8) for the 
position that leave to sue in forma pauperis is a personal right. 
Undoubtedly it is so. But the mere fact that it is a personal 
right is no reason for holding that his legal personal represen- 
tative loses that right. 

I consider that the Bombay case of Manaji Rajuji (Rao 
Saheb) v. Khandoo Baloo (1) has been wrongly decided and 
I prefer to follow the Madras cases already referred to by 
me and the undoubted principles underlying them. It may be 
that under R. 9 of O. 33 the legal representative of the de- 
ceased plaintiff 1s sometimes shown to have come into posses- 
sion in his character as legal representative and out of the 
estate of the deceased of sufficient means within the meaning 
of cl. (b) ; then undoubtedly he too may be dispaupered even 
as the original plaintiff might have been. 

The learned Subordinate Judge also refers to the fact 
that the two executrixes are also legatees under the will. It 
appears that there are other legatees as well. I do not, how- 
ever, see the relevancy of the reference to the petitioners’ 
executrixes being also legatees. It 1s not shown or sought to be 
argued that in their capacity as executrixes or legatees they are 


ig possession of sufficient means. It follows therefore that the 
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some relief in the suit. In cases where the plaintiff is not 
“clearly entitled ” to some relief in the suit, English Courts 
have refused to make an order for advancement of income. 
[Vide Rowley v. Burgess (2)]. We should therefore ordi- 
narily have to set aside an order of this kind made under no 
provision of law, but the appellant has in our presence consent- 
ed to continue to pay the amount of Rs. 25 a month for two 
years from the date of the order, that is, till 15th October, 
1925 without prejudice to any defence he may make in the suit 
and subject to the plaintiff furnishing security to the satisfaction 
of the Deputy Registrar on the Original Side within one month 
for the sum of Rs. 600. If the security is not furnished with- 
in one month as directed by us, the order will be vacated. If 
the suit is not decided by 15th October, 1925, the parties will 
be at liberty to apply to the Trial Court for. a fresh order. 
Costs of this Appeal will be payable by the respondent to the 
appellant out of any decree that she may obtain as the result 
of the suit. 
A. V. V. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE. RAMESAM. 


T. Govindasamy Chettiar .... Appellant* (Plaintif) 
v. 
A. R. M. A. L. P. L. Palaniappa Chettiar... Respondent 
(Defendant. ) 


Lease for term—Termination of—Breack by lessor of term of contract— 
Lessee’s right to terminate lease on account of—Waiver of such right—Evidence 
of—Improper termination of lease by lessee—Lessor’s right in case of—Duty on 
hts part to mitigate damages—Riglit to sue for rent due under lease for remain- 
ing period—Transfer of Property Act, Ss. 108, III. 


A lease of a house for a term of five years provided, inter alia, that, within 
six months from its date (12-11-1916), the lessor “shall have a latrine con- 
structed, a well sunk, and a room upstairs built” The lessee occupied the 
house up to 23rd Februaty, 1919, and gave notice to the lessor on 3rd March, 
1919, alleging that he vacated the house as the well was not sunk, and other 
necessary repairs were not effected. 


In a suit by the lessor for the rent for the period 23-3-1919 to 15-9-20, held 
(1) that it was not open to the lessee to put an end to the lease on account 
of a breach of a term of the contract by the lessor; (2) that, even if it was 
open to the lessee to so terminate the lease, he must be deemed to have waived 


*S A No. 1516 of 1922. j 13th November, 


oe 
2. 2 W R 652 and Daniel’s Chancery Practice, p. 863. 


Syed Yusuf 
Saheb 


v. 
Subhan Bibi. 


Govindasamy 
Chettiar 
v. 
Palaniappa 
Chettar. 


i 
398 THE MADRAS LAW JOURNAL REPORTS. [VOL. KLVIN 


Govindasamy his right, inasmuch as he continued to occupy the house after breach without 

rue giving notice of his willingness to extend the time for performance of the con- 

Palaniappa dition ; and (3) that the lessor was under a duty to mitigate the damages 

Chettiar ‘by taking tenants for rents they were willing to pay, and was not therefore 
entitled to the whole of the rent for the remaining period. 


Damages decreed to the lessor. 


Second Appeal against the decree of the District Court 
of Madura in A. S. No. 286 of 1923 preferred against the de- 
cree of the Court of the District Munsif of Madura Taluq at 
Madura in O. S. No. 44 of 1921 (O. S. No. 1143 of 1920 on 
the file of the Court of the District Munsif of Periyakulam). 

T. L. Venkatrama Aiyar for appellant. 

K. Rajah Atyar and V. Ramaswami Atyar for respondent. 

The Court delivered the following 


JupGMENT :__This Second Appeal arises out of a suit for 
damages for breach of contract of lease. The lease was of 
a house in Periyakulam and is dated 12th November, 1916 
(Exs. randA). It was executed by Subban Chetti, plaintif’ s 
elder brother and it is not denied that plaintiff is the person 
now entitled to the house. The lease was for five years. One 
of the terms of the lease is that within six months from its 
date, the lessor “shall have a latrine constructed, a 
well sunk and a room upstairs built.” ‘The lessee occupied the 
house up to 23rd February, 1919 and a notice was given to the 
plaintiff on 3rd March, 1919 alleging that the defendant vacat- 
ed the house as the well was not sunk and other necessary re- 
pairs were not effected. The plaintiff brought this suit for 
Rs. 521-12-9 being the rent for the period 23rd March, 1919 
to 15th September, 1920. The District Munsif gave a decree 
but the District Judge reversed his decision and dismissed the 
suit. 


Before me, Mr. T. L. Venkatrama Alyar who has appear- 
ed for the appellant argued that the lessee for a term is not 
entitled to put an end to the lease for breach of covenants in 
the lease. He can only claim damages for such breach, if any. 
It is unnecessary to refer to the authorities cited by him. For / 
the learned vakil for the respondent concedes that if there is, 
a breach of mere covenants, the lessee is not entitled to put an 
end to the lease. [See Surplice v. Farnsworth (2)]:- But 
the respondent contends that the term is a condition in the lease 
and not a covenant. He relies on Foa “ Landlord and Tenant” 


` 2. (1844) 7 M & G 576 (Woodfall, p. 213). 
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pp. 312 and 313. But the distinction between a condition and 
covenant is made ‘only when a lessor relies on the breach for 
putting an end to thé lease. At p. 317 Foa says: “In no case can 
the lessee take advantage of the proviso for re-entry in order to 
avoid the lease, even where it is in the form that the term shall 
cease or that the lease shall be void for all purposes.” Any- 
how S. 111 of the Transfer of Property Act contains no clause 
providing for the termination of the lease at the option of the 
lessee on account of a breach of a term of the contract by the 
lessor similar to clause (g) providing for a forfeiture at the 
option of the lessor. I am, therefore, unable to agree with 
the District Judge, when he says: “ It is further argued that the 
lease could only be avoided under the provisions of S. 108 of 
the Transfer of Property Act. Exhaustive as these provisions 
appear to be they do not say that a perfectly clear breach of 
contract is not a good ground for avoiding a lease.” All that 
have to observe is that the Act does not provide for the termi- 
nationi of the lease for a term by the lessee on account of a 
breach by the lessor. Nor is there anything in section 108 
to enable the lessee to avoid the lease. . . 

But, assuming that the lessee is entitled to terminate the 
lease on account of the lessor’s default in carrying out a term 
of the contract it seems to me that he has waived it. The 
lease provides for the construction of a well within six months, 
i. e., 12th May, 1917. Itis not pretended that the time was 
extended by mutual agreement or that the lessee, while con- 
doning the breach:ion 13th May, 1917 gave notice to the 
lessor extending the term for performance of the term up to 
any later date. The lessee simply chose to continue to occupy 
the house till 23rd February, 1919, and then vacated it. It seems 
to me not open to the lessee to continue to occupy the house 
after breach, without giving notice that he was willing to ex- 
tend the time for performance up to a specified date, and then 
throw up the lease on a date arbitrarily chosen by him. If he 
did not put an end to the lease on r2th May, I917 it must be 
taken that he has waived the benefit of the condition (assum- 
ing there was one). In this view, the plaintiff is entitled to 
succeed. 

I am not satisfied that plaintiff is entitled to the whole of 
the rent for the remaining period. In his deposition he says: 
‘“T asked many persons. They said the rent was high.” {t 
seems to me that he demanded higher rent than people were 
willing to pay and could get no tenant. T think it wag his 
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duty to mitigate damages by taking tenants: for a smaller rent. 
The vakils, to avoid calling for a finding, left it to me to fix 
the damages. I have fixed it at half the suit amount and they 
have agreed to it. 

The plaintiff will therefore have a decree for Rs. 260-14-4. 
The defendant will pay half the Court-fee in Second Appeal 
to plaintiff. Otherwise each party will bear his own costs 
throughout. 

Pose. V Appeal allowed. 


IN THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT :__Mr. Justice RAMESAM. 
The Bombay, Baroda and Central 


India Railway Co., Ltd. ... Appellant* (2nd defendant) 
i v. 
Nattaji Pratapachand Firm ... Responden'r (Plaintiff). 


Railway—Carriage of goods—Loss—Risk-note Form B—Negligence—Onus 
of proof. 

In a suit by a consignor against a Railway Company for damages for loss 
ct goods agreed to be carried under the terms of a risk-note in Form B, the 
onus lies on the plaintiff to prove that the loss was due to theft or wilful neglect 
of the Company’s servants. The Railway Company to whom the goods were 
delivered must give prima facie or formal evidence that as far as they know, 
the Company or their servants through whose hands the goods passed are not 
keeping back the goods, which is at least a possibility. For this purpose they 
should produce before the Court for examination those of their servants who 
were in a position to be acquainted with’ the facts relating to the disapperance 
of the consignor’s goods. It is for the plaintiff, if he can, to prove by their 
cross-examination or by other evidence of his own, wilful neglect or theft by 
servants of the Railway. 

G. I. P. Ry. v. Himatlal, 25 Bom L R 350; Narayana Aigar v. S. I. Ry. 
Co., Lid. 18 L W 322; E I Ry. Co. v. Nathammal Behari Lal, I L R 39 A 418 
followed. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Bezwada in A. S. No. 148 of 1921, pre- 
terred against the decree of the Court of the District Munsif 
of Bezwada in O. S. No. 166 of 1920. 

Messrs. Moresby and Taylor for appellant. 

L. A. Govindaraghava Aiyar for respondent. 


The Court delivered the following 
JUDGMENT : Ten bales of yarn were consigned on be- 
lalf of the plaintiff at Sidhapur Railway Station on the 
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B. B. & C. I. Railway to Bezwada, Only nine bales were 
delivered at Bezwada. The suit is for the price of the miss- 
ing bale. The plaigtiff got a decree against the B. B. & C. I. 
Railway Co. and the Company files the Second Appeal. 


The facts so far as they appear from D. W. 2 (which 
was accepted by the Courts below) may be stated. The 
wagon No. 7365 containing the ten bales passed through 
Dadar Junction (the Junction connecting the B. B. & C. I. 
Railway and the G. I. P. Railway) when it was checked and 
the goods found correct. From there the train passed ex 
Waribunder to Kalyan. There was shunting at Matunga on 
the way. The seals of the wagons were intact then. The 
train next stopped at Kurla for shunting.  It'also stopped 
at Ghalcooper, Thana and Mumbra. When the train got in 
motion at the Mumbra Station, the Guard (D. W. 2) noticed 
the doors of two wagons (7365 and another) open. But the 
train was not stopped. It next reached Kalyan where he 
reported the matter. D. W. 5 took up the matter and reported 
to the Assistant Station Master (D. W. 1) and the Shunting 
Master (D. W. 4). They got the wagon resealed and the 
wagon was shunted to the tranship shed. D. W. 3 checked 
the contents of the wagon and found one bale missing. As 
I understand the evidence of D. W. 2, there was nothing 
wrong with the wagon until the train left Mumbra Station. 


The risk note (Ex. I) is in the Form B. Under it the 
Company is not liable except “ for the loss of a complete con- 
signment or of one or more complete packages forming part 
of a consignment due either to the wilful neglect of the Rail- 
way administration or to theft by or to the wilful neglect of its 
servants, transport agents or carriers employed by them before, 
during and after transit over the said railway or other railway 
lines working in connection therewith or by any other transport 
agency or agencies employed by them respectively, for the car- 
riage of the whole or any part of the said consignment pro- 
vided the term ‘wilful neglect’ be not held to include fire, 
robbery from a running train or any other unforeseen event or 
accident.” ‘The question of burden of proof was very much 
discussed before me. On this point I agree with the observa- 
tions of Macleod, ©. J. and Crump, J. in G. I. P. Railway v. 
Himatlal (1) : “In this country a railway company should 
produce before the Court for examination those of their ser- 
4 
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The Bombay, 


Baroda and. Wants who were in a position to be acquainted with the facts 
Central relating to the disappearance of their customer's goods (at 
India Ry. s zi li Ai i 
Co. Ltd. page 354). The onus lies upon the Rlainti s to prove that 
Praami loss was due to theft by or to the wilful neglect of the Com- 


chand Fim, pany's servants (at page 352). ” See also Narayana Atyar v. 
$. I. Ry. Co., Lid. (2) and E. I. Ry. Co. v. Nathmal Behari 
Lal (3). There is often a diffculty in proving wilful neg- 
lect because the only evidence of wilful neglect is the evidence 
which can be extracted in cross-examination from the witnesses 
for the defence.” TB. B. and C. T. Ry. v. Dayaram (4)']. 
This conclusion seems to be in accordance with common sense 
and sound principles of law.\ It is also in accordance with 
the conclusion in Gkelabhai v. E. I. Ry. Co. (5) and E. J. Ry. 
Co. v. Kishan Lal Tirkha Mal (6) and in E. I. Ry. Co. v. 
Jogpet Singh (7). I observe that the conclusion of Daniels, 
J. in E. I. Ry. Co. v. Kishan Lal Tirkha Mal (6) was arrived 
after relying on Secretary of State for Indta in Council v. 
Jiwan Abdullah (8), where Lindsay, J. held that the company 
fs not liable if the case is one of deterioration of the goods and 
the plaintiff*can recover for ‘loss’ only if they are lost by the 
railway administration and not following Hill, Sawangers and 
Company v. Secretary of State (9), and distinguishing H. C. 
Smith v. Great Western Railway Company (10). Similar 
reasoning about ‘loss’ was used by Page, J. in E. I. Ry. Co. 
v. Jogpes Singh (7). Im the Bombay case G. I. P. Ry. v. 
Himatlal (1) the case of H.C. Smith v. G. W. Ry. 
Co. (10) was applied to risk notes in Form B. On the ques- 
tion as to whether plaintiff can recover only for goods lost by 
the company or recover for deterioration of goods, I agree 
with the decision of this Court in M. and S. M. Ry. Co. v. 
Subba Rao (11). But, I do not quite see how the question 
as to what kind of loss plaintiff can recover for, has any bear- 
ing on the question what the company must prove and what the 
plaintiff must prove. The case in Ghelabhai v. E. I. Ry. Co., 
Ltd. (5) rests on Curran v. M. G. W. Ry. Co. (12), the 
weight of which is somewhat shaken by H. C. Smith v. G. W. 


—_—_—— 


1. (1923) 25 Bom L R 350. 2. (1923) 18 L W 322. 
3. (1917) IL R 39 All 418. 4. (1921) 23 Bom LR 583 at 585. 
o S (1921) I L R 45 B 1201. 6. (1923) IL Ras A 530. 
7. (1924) ILR 51 C 615. 8- (1923) I L R 45 A 380. 
. (1921) 2 Lah. 133. 10. (1922) L Ri A C 178. 
È., (1919) I L R 43 M 617: 38 ML J 360. 12, (1896) 2 I R 183. 
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Ky. Co. (10). Possibly they are distinguishable. It 
seems to me that the company to whom the goods are delivered 
must give prima face or formal evidence that, so far as they 
know, the company or their servants through whose hands 
the goods passed are not keeping back the goods, which is at 
least a possibility. [See E. J. Ry. Co. v. Sukh Das Gover- 
dhan (13). For this purpose, they tender their servants 
for cross-examination and it is for the plaintiff, if he can, to 


prove by the cross-examination wilful neglect or theft by the 
railway servants. 


In the present case | am glad to say that the conduct of 
the company is perfectly straightforward and they complied 
with the requisites of G. J. P. Ry. v. Himatlal (1) by examin- 
ing D. Ws. 1 to 5. ‘The plaintiffs have been able to elicit by 
the cross-examination of D. W. 2 that there was neglect of the 
Guard in not stopping the train. As the door was found open 
as soon as the train started, the bale would have been probably 
found on the line and there is little scope for ‘theft in the run- 
ning train.’ I assume robbery in the Form B is equivalent 
to theft [G. J. P. Ry. Co. v. Bhola Nath Debi Das (14). 
The facts in B. B. and C. I. Ry. Co. v. Dayaram (4) are dif- 
ferent. There it was found that a thief could enter either 
“ while the train was standing there (Narbada Bridge Cabin) 
or while the train was approaching the Narbada Bridge and 
that it was pitch-dark night and the train would be going very 
slowly before reaching the station.” Here the loss was in 
the morning before 9 A. M. and the probability of a thief 
stealing a bale of yarn is far less on the facts. |The question 
is one of fact and as I think the inference of the Courts below is 
right, I accept their finding that the loss was 
due to the neglect of the Guard in not stopping 
immediately when he saw the doors open. Mr. 
Nambiar argued that this conduct does not amount to 
wilful neglect. In Forder v. G. W. Ry. Co., Ltd. (15) there 
was no neglect. The consignment of sheep skins was placed 
in truck of wood chips, but there was no notice to the company 
of the nature of the consignment. The case of Joshua Buck- 
ton and Co. v. London and N. W. Ry. (16) is also peculiar. 


1. (1923) 25 Bom. LR 350. + e (1921) 23 Bom. LR 583 at s8g. 
tro. (1923) LR1 AC 178. A 13. (1923) 74 I C 431. 
14. (1922) IL R45 A 56. 15. (1905) 2K B 533; 


16. 87 LJ KB 234. 
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lt was held that sending a wagon of three-ton capacity though 
asked to send a wagon of five-ton capacity on account of a mis- 
take did not amount to wilful neglect. , It was believed by 
the defendants’ foreman that the wagon was a wagon of a 
capacity of five tons. It had originally been standing between 
two wagons of other railway companies which were five-ton 
wagons and it was believed to be of the same strength and I 
do not see how these cases can help the appellant. The case 
in Vaklein v. L. and $. W. Ry. (17) is a case of collision and 
Pomfiet v. Lancashire and Yorkshire Ry. (18) is a case under 
Workmen’s Compensation Act. In Gril v. General Iron 
Screw Coller Co. (19) Willes, J. at page 612 said: “ Con- 
fusion has arisen from regarding negligence as a positive in- 
stead of a negative word. It is really the absence of such 
care as it was the duty of the defendant to use. A bailee is 
only bound to use the ordinary care of a man, and so the ab- 
sence of it is called gross negligence. Gross, therefore, is a 
word of description, and not a definition, and it would have 
been only introducing a source of confusion to use the expres- 
sion ‘gross negligence,’ instead of the equivalent, ‘a want of due 
care and skill.” ” In In re, Young and Harston’s Contract (20) 
Bowen, L. J. said :__“ The term ‘ wilful default’ is not a term 
of art, and to pursue authorities with a view to defining for 
all time what is its meaning in a contract like this appears to 
me to press citation far beyond the point at which it ceases to 
be useful........ The other word which it is sought to define 
s ‘wilful.’ That is a word of familiar use in every branch 
of law, and although in some branches of the law it may have 
a special meaning, it generally, as used in Courts of Law, im- 
plics nothing blameable, but merely that the person of whose 
action the expression is used, is a free agent, and that what has 
been done arises from the spontaneous action of his will.” 
Similar remarks are used about ‘wilfully neglecting’ by Lord 
Coleridge, C. J. in The Queen v. Downes (21). I think wil- 
ful neglect has been proved i in this case. I think on the facts 
the Courts below were right in thinking that the loss is pro- 
bably due to it. It is not necessary to show that there is no 
other possible explanation for the loss. It is enough if “ the 
facts proved strongly preponderated in favour of the theory ” 





® in 12 AC qt. : 184 (1903) 2K B 718. 
19. LR 1 CP 600, 26. 31 Ch. D. 168 at 174. 
` ° 21. 1QBD 25 at 30 
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which fixed the company with liability [Central India Spinning 
and Weaving Co., Lid. v. G. I. P. Ry. (22),]. 


The Second Ai fails and is dismissed with costs. 
ANV Vi Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SRINIVASA AIYANGAR. 
Pechiayee iid Petitiorner* (Petitioner) 
Vv. : 
Vallaimuthu Velan ... Respondent (Respondent) 

Civil Procedure Code, O. 21, R. 89—Application to set aside sale—A pplica- 
lion ın writing on oral necessary—Deposit of required. amount by itself not 
sufficient. 

An application either in writing or oral is necessary before the Court can 
he called upon to act and set aside an execution sale under the provisions of 
O. 21, R. 89, Civil Procedure Code. Mere deposit in Court of the required 
amount within the peiiod prescribed is not enough. 


Petition under S. 119 of Act V of 1908 praying the High 
Court to revise the order dated 30th November, 1921 of the 
Court of the District Munsif of Madura Talug and made in 
M. P. No. 450 of 1921 in E. P. No. 179 of 1921 in S. C. S. 
No. 623 of 1920 on the file of the Madura Sub-Court. 

P. S. Narayanaswami Atyar for petitioner. 

B. Sitarama Rao and S. R. Muthuswamy Atyar for res- 
pondent. 

The Court delivered the following 

JUDGMENT :_lI very much regret I cannot interfere with 
the order of the Lower Court in revision. The petitioner 
who was judgment-debtor paid the required amount according 
to the rules under the provisions of O. 21, R. 89, apparently 
with a view to enable her to apply for setting aside the sale 
under the terms of that section. But it is now clear that there 
was no application made by her to the Court either in writing 
or by parol. A few days after this the Court confirmed the 
sale, and more than go days thereafter the petitioner applied 
for a review of the order of confirmation. The Lower Court 
has held that the review petition was barred by limitation and 
dismissed it. Assuming that the Lower Court erred in its 
view of the law with regard to limitation to be applied to the 
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review petition, | do not see what jurisdiction | have to inter- 
fere. However that may be, in view of the fact that no ap- 
plication was made by the petitioner to set aside the sale, I 
see no substance even in the application for the review and no 
use even if I should direct the Lower Court to consider the 
application of the petitioner for review of the order. Three 
learned Judges of this Court have held that an application 
either in writing or oral for setting aside the sale is necessary 
before the Court can be called upon to act and set aside the 
sake under the provisions of O. 21, R. 89. In the case of 
Popooru Venkata Narasimha v. Jayanti Lakshmi Narastm- 
ham (1) Sadasiva Aiyar and Moore, JJ. held that an applica- 
tion, oral or written, made within 30 days was necessary for 
the purpose of S. 310 (a) of the Civil Procedure Code cor- 
responding to O. 21, R. 89. Mr. Justice Krishnan has also 
taken a similar view in the case of Payapati Venkatasubba Rao 
v. Kalapatapu Narayana Rao (2). The Bombay case in 
Mathuji v. Kondajt (3) has been expressly dissented from 
and refused to be followed by this Court. It is no doubt a 
hard case, but after all the provisions of the Procedure Code 
are meant to be observed ; and in view of the decisions of this 
Court I feel I cannot do anything to help the petitioner. The 
C. R. P. is accordingly dismissed, and | do not see why costs 
should not follow the event, and I accordingly award costs 
against the petitioner to the respondent. 
A. S. Y. Petition dismissed. 


In THE High COURT oF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice DEVADOss AND MR. JUSTICE 
WALLACE. 


Kothandarama Chettiar and another ... Plaintifs* 
v. 
Annamalai Pillai and another pimi Defendants. 


Civil Procedure Code, O. 38, R. 5—Small Cause Court—Powers of—Aitarh- 
ment of immoveable pioperty before judgment. 

A Court exercising the jurisdiction of a Small Cause Court has power to 
attach immoveable property before judgment under O. 38, R. 5, Civil Procedure 
Code. ILR 49C 994 followed; I LR 46 C 717; 6 MH CR gi explained. 


Case stated under O. 46, R. 1, Civil Procedure Code, by 
the District Munsif of Ariyalur in S. C. S. No. 1258 of 1923. 
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The Government Pleader appeared as amicus curiae in 
the case. " 

The Judgment of the Court was delivered by 

Devadoss, J. :__The question referred for the opinion of 
the High Court by the District Munsif of Ariyalur is whether 
a Court exercising the jurisdiction of a Small Cause Court has 
power to attach immoveable property before judgment under 
O. 38, R. 5 of the Civil Procedure Code. 


The Civil Procedure Code of 1908 is made applicable to 
all Courts of Civil Judicature unless the whole or portions of 
it are declared not applicable to any Court or the jurisdiction of 
any Court. S. 7 enacts that certain provisions of the Civil Pro- 
cedure Code shall not extend to Courts constituted under the 
Small Cause Courts Act, 1887, or to Courts exercising jurisdic- 
tion of the Court of Small Causes under that Act. Under O. 50 
it is provided that certain provisions of the Civil Procedure 
Code shall not extend to Courts constituted under the Provin- 
cial Small Cause Courts Act, or to Courts exercising jurisdic- 
tion of the Court of Small Causes under that Act. O. 38 is 
not one of the orders mentioned in O. 50. `O. 38 of the 
Civil Procedure Code is, therefore, applicable to the Court 
of Small Causes or Court exercising small cause jurisdiction. 
Under O. 38, a Court is empowered to attach before judgment 
moveable and immoveable property. It has also power to 
arrest the defendant before judgment, if proper cause is shown. 
So far as this Presidency is concerned, the jurisdiction of a 
Small Cause Court or a Court exercising small cause jurisdic- 
tion to attach before judgment moveable property and to 
arrest before judgment the defendant for proper cause shown, 
has never been questioned. 


The question is whether under the present Code, the 
Court of Small Causes or a Court exercising small cause 
jurisdiction has power to attach before judgment immoveable 
property. According to the present Civil Procedure Code, 
O. 38 is applicable to all Courts, unless the jurisdiction under 
O. 38 has been specifically taken away by the Civil Procedure 
Code or any other enactment. There is nothing in the Civil 
Procedure Code of 1908 to show that O. 38, R. ¢ is not appli- 
cable to a Court of Small Causes or Court exercising small 
cause jurisdiction. Under the Civil Procedure Code, 182. 
the Small Cause Court was not given jurisdiction to attach 
immoveable property before judgment. Sch. II of that Code 
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specifically took away the jurisdiction of the Court of Small 
Causes to attach immoveable property before judgment. It 
made Chapter XXXIV corresponding to ©. 38 applicable to 
the Court of Small Causes with the reservation that it was not 
to apply to the attachment of immoveable property. Under 
S. 5 of the Code of 1882, only certain specified portions were 
made applicable to Courts of Small Causes constituted under 
Act XI of 1865 and to all other Courts except the Presidency 
Towns Small Cause Courts exercising the jurisdiction of a 
Court of Small Causes. There seems to be a distinct departure 
in the present Civil Procedure Code from the policy of the 
Code of 1882. Under the Code only certain specified por- 
tions of the Civil Procedure Code were made applicable to 
Small Cause Courts and Courts exercising small cause juris- 
diction. The present Code is made applicable to all Courts 
of civil jurisdiction except such portions of the Code as are 
specifically stated to be not applicable to any Court or to the 
jurisdiction of any Court. 

Where the terms of an enactment are quite clear, it is 
unfiecessary tô enquire into the reasons for the change. It 
cannot be suggested that the Legislature overlooked the pro- 
visions of the previous Code as to the jurisdiction of the 
Court of Small Causes or Courts exercising small cause 
jurisdiction as regards the attachment before judgment of 
immoveable property, when it enacted the present Code. 

In the present Civil Procedure Code, the provision in 
Sch. IT of the previous Code as regards the attachment before 
judgment of immoveable property by Courts of Small Causes 
is deliberately omitted. When the terms of an enactment 
are quite clear, it is not proper for the Courts to consider what 
the previous law on the subject was in order to interpret the 
existing law. Where it is doubtful as to what the Legislature 
meant by a certain provision of a new enactment, the Court 
could refer to the previous state of the law in order to inter- 
pret what is not clear. But where the law is clear, it is not 
proper for the Court to consider whether there has been a 
change in the policy of the law or whether there the Legisla- 
ture overlooked the previous law on the subject [vide Bank of 
England v. Vagliano (3)]. 

e This point has been decided quite recently by the Calcutta 
High Court on a reference similar*to the present one. In 
i 1. (1891) A C 107, E = 
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Kedarnath Paramanik v. Hem Nath Karamkar(2), a Bench 
of the Calcutta High Court held that the Provincial Small 
Cause Court had power to attach immoveable property before 
judgment. The learned Judges referred to a previous case 
decided by them as regards the power of the Small Cause 
Court to attach moveable property before judgment. In Kumud 
Behary Pal v. Hart Charan Sardar (3) the same learned 
Judges held that the Court of Small Causes had power to 
attach moveable property before judgment. In that. case, 


the District Munsif who referred the question was of opinica_ 


that a Small Cause Court had no power to pass interlocutory... 


orders under S. 94 of the Civil Procedure Code and that an 
attachment before judgment was an interlocutory order and 
therefore such an order could not be passed by the Court of 
Small Causes, S. 7 (b) does not extend Ss. 94 and 95 so 
far as they relate to injunctions and interlocutory orders. If 
the intention of the Legislature was not to extend Ss. 94 and 
95, it could have said so. But only certain orders under 
Ss. 94 and 95, i. e., orders coming under S. 94 (c) and (d) 
are exempted from the jurisdiction of the Small Cause Coutt 
or Court exercising small cause jurisdiction. That is no 
reason for saying that the powers given by S. 94 (a), (b) or 
(d) could not be exercised by a Court of Small Causes. So 
far as our Presidency is concerned, as I have already observed, 
the jurisdictior »f the Small Cause Court to attach moveable 
property be/ /e judgment and to arrest the defendants before 
judgment,” ,f proper cause shown, was never questioned. 


I Ae case of Ibrahim Rowthan v. Sangaram Shetty (4) 
the p wer of the Small Cause Court to award compensation 
unf “9. 491 of the old Code corresponding to S. 95 of the pre- 
sé € Code was recognised. The Calcutta High Court in this 
iespect has come into line with the Madras High Court. 


The District Munsif refers to an old case in Marthamma 
v. Kittu Sheregara (5) in which it was held on a reference by 
the Principal Sadr Amin of Mangalore that a Small Cause 
Court had no jurisdiction to attach immoveable pro- 
perty before judgment. The reason given by the learned 
Judges is that “the Court which cannot attach primarily in 
execution of its decree cannot attach4in anticipation of it.” e 
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With due respect to the learned Judges, it 1s not easy to 
tollow the reasoning. The attachment before judgment is 
only a preventive remedy so as to enabl¢ the plaintiff to reap 
the fruits of his decree if he is able to obtain one, by preventing 
the defendants from making away with the property and there- 
by rendering the decree nugatory. It does not follow that a 
Court which has the power to attach immoveable property 
before judgment should necessarily have the power to execute 
the decree against immoveable property ; for the attachment 
before judgment is not in execution of its decree, but for pre- 
venting’ the defendants from making away with the property 
before the Court passes its decree. If the suit is dismissed 
the attachment will ipso facto cease. The decision in 
Marthamma v. Kittu Shenegara(s5)cannot be said to be wrong 
in the state-of the law as it then was. Under S. 5 of Act X 
of 1877 certain chapters and sections of the Code specified 
in the Second Schedule thereto annexed were extended tc 
Courts of Small Causes constituted under Act XI of 1865. 
It was specially enacted in that section that “ Nothing heréin 
contained, shall be deemed to enlarge the powers which such 
Courts now possess for the purpose of effecting attachments 
or executing decrees.” By S. 5, the Small Cause Court was 
not given additional or enlarged powers by reason of the Code 
of 1877, i. e., the powers which such Court had not before the 
Act of 1877 was passed. By the Amending Act XII of 1879, 
the third sentence of S. 7 was repealed. The Second Sche- 
dule was amended by the insertion of the words “ except as 
regards immoveable property. ” This amendment was em- 
bodied in the Act of 1872 which put the matter beyond doubt. 
In 1871 when the decision in Marthamma v. Kittu Shere- 
gara (5) was passed, the Court of Small Causes had no power 
to execute its decree against immoveable property. By Act XI ` 
of 1865,S. 20,it was provided that for the purpose of executing 
a small cause decree an application had to be made to the Court 
exercising general jurisdiction in which the immoveable pro- 
perty was situate. There is nothing in Act XI of 1865 to 
show that a Small Cause Court could attach before judgment 
immoveable property. Under Act VIII of 1859 a Civil 
Court had jurisdiction to attach before judgment both immove- 
able and moveable property (vide S. 83). S. 388 of that 
Code extended the Act to all Civil Courts but there is nothing 
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in the Act itself to show that the Act was extended to Small 
Cause Courts or Courts exercising small cause jurisdiction. 
Under the Small Qause Courts Act of 1865, therefore, the 
Small Cause Court had no jurisdiction to attach immoveable 
property. The decision in Marthamma v. Kutti Shere- 
gara (5) is, therefore, correct with regard to the law as it 
then stood. 


But as the law stands at present, it cannot be said that 
the Small Cause Court has no jurisdiction to attach before 
judgment immoveable property. As we have already observ- 
ed, the present Code is quite clear on the point and therefore 
the decision in Marthamma v. Kutti Sheregara (5) cannot 
apply to the present state of the law. 


We, therefore, answer the question referred to us in the 
affirmative. 


We are very much indebted to the learned Government 
Pleader for assisting us by arguing the point fully as amicus 
curiae. 


TSN. Reference, answered jn 
the affirmative. 


IN THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE RAMESAM. 
Adinarayana and others pe Appellants* (Defis. 
Nos. 1, 5, 6, 2, 3 and 4) 
Uv. 
Kalamalla Venkatasubbayya ... Respondent (Plaintif ). 

Ejectment suit—Onus on plaintif—Government patta—Plaintif’’s title based 
on—Defendants denyig Government’s right to issue paita and claiming title 
in. themselves—Effect—Long possession of defendants—If prima facie evidence 
of their title. 

Plaintiff, who had obtained a patta from Government in respect of a 
house-site, sued to eject the defendants from the same. The defendants, who 
had objected even at the time of the grant by Government, pleaded that the 
suit site had been in the possession of themselves and their ancestors for a long 
time, that the plaintiff could obtain no title to the suit site by the mere fakt 
that Government had issued patta in respect of the same and they (defendants) 
had not trespassed upon the site recently, and that a penalty levied upon them 
by the Tahsildar for encroachment had been cancelled upon appeal. 

Held, that in such ‘a suit the onus was on the plaintiff to make out the 


title of Government at the time of the grant, "and not upon the defendanta to 


— 


*S A No. 1709 of 1922. 31st October, 1924. 
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make out a prescriptive title against Government, and that the defendants’ occupa- 
tion for a long time itself was prima facie evidence of their title. 

Second Appeal against the decree of the District Court 
of Anantapur in A. S. No. 71 of 1921 preferred against the 
decree of the Court of the District Munsif of Anantapur in 
O. S. No. 48 of 1920 (O. S. No. 710 of 1919 on the file of 
the District Munsif of Penukonda.) 


V. S. Narasimhachar for appellants. 
Krishna Arya and Veeraraghavalu for respondent. 
The Court delivered the following 


 Jupement :— The defendants 1, 5 and 6 are the appel- 
lants in this case. The suit was brought by the plaintif to 
eject the defendants from a house-site. The plaintiff obtained 
a patta from Government on the 29th March, 1917. Even 
at the time of the grant by Government, the defendants object- 
ed. The plaintiff went to a Criminal Court which dismissed 
the complaint on the ground that it is of a civil nature. The 
defendants pleaded that the suit site had been in the possession 
of themselves and their ancestors for a long time and the plain- 
tiff could obtain no title to the suit land by the mere fact 
that Government issued patta in respect of that and 
that they did not trespass upon it recently. They also plead- 
ed that a penalty was levied: upon them by the Tahsildar for 
encroachment and that on appeal that encroachment fee was 
cancelled. The second issue in the case runs as follows :— 
Whether the said grant is not binding on the defendants : whe- 
ther the site belonged to them ? In my opinion this issue is 
not properly framed. Merely because Government have is- 
sued a patta to somebody, there is no presumption that Govern- 
ment are entitled to the land of which they purported to make 
a grant, and it is always for the grantee to make out that the 
grantor, Government in this case, has any title. The second 
issue should have run as follows: | Whether the said. grant 
binds the defendants and whether the plaintiff is entitled to the 
suit site ? The only difference in the frame of the issue is 
the change in the burden of proof. The onus lies on the 
plaintiff and not on the defendant. The District Munsif, how- 
ever, found on this issue that the defendant and their ancestors 
had been enjoying the suit site for a long time and found the 
issue against the plaintiffeand in favour of the defendants. On 
appeal the learned District Judge finds that the defendants 
havetnot made dut a prescriptive title against Government. 
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This finding assumes that the title of Government is either Adinarayana 
made out or admitted, but the title of Government has never Venkata: 
been admitted orthas never been made out in the  subbayya. 
case. The learned District Judge is no doubt right in saying 

that, as the issue stood, the burden of proof is on the defend- 

ants. But, as already pointed out, the issue is not properly 

framed, but it ought to be framed so as to throw the burden 

of proof on the plaintiff. 


I therefore set aside the judgment of the District Judge 
and remand the suit for disposal according to law. ‘The Lower 
Appellate Court will now find if the plaintiff has made out the 
title of Government at the time of grant. Only if such a 
title is made out, the plaintiff would get any title under the 
issue of patta by Government. It must be remembered that 
the defendants were in occupation for a long time and that 
itself is prima facie evidence of their title ; but, even if they 
have no title to the suit land, the plaintiff cannot succeed in 
this suit before making out the title of his grantor. Now 
that the form of the issue is changed, I think it ought to be 
open to both parties to adduce fresh evidence. . The District 
Judge might either take it himself or direct the District 
Munsif to record the evidence and send it up. 

The appellant will get a refund of the Court-fee paid for 


this appeal. Costs of this appeal will abide the result. 
A. S. V. Appeal remanded. 


In THE Hicu COURT oF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice PHILLIPS AND MR. JUSTICE 
ODGERS. | 
> K. P. S. Sivanadian Chettiar ... Appellani? (Plainnf ) 


v. 
Batchu Surayya and others ... Respondents (Defts.) 
Shipping—Chanterparty—Construction—A dvance freight—W hat is—S uit , ji 
jor refund—If lies—Vessel stranded before voyage o! loading «argo—Effect— sr a 
Impossibility of perfovmance—Corntract Act S. 65—Substitution of ship-—When v, 
allowed. Batchu 
Surayya. 


A contract of charterparty was entered into for two voyages with cargo 
from Akyab to Jaffna, and contained the following clauses relating 
to freights:— ; 

“Payments of freight at the above rates to be made as — 

1. Rs 6,600 advance on acceptance of the charterparty plaid by charters 
representative subject to deduction of Rs. 3,300 per trip in loading. 


“Appeal No. 138 of 1922. 4th December, 1924. 


Sivanadian 
Chettiar 


v, 
Batchu 
Surayya. 


Phillips, J. 


Odgers, J. 
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2. Rs 3,300 to be paid in Akyab per each trip in the time of lading. 
3. The balance freight as the vessel reaches her" destination and lands 
the cargo. ° 
The amount agreed upon was paid, but th® vessel was stranded 
on the way to Akyab to load cargo and the contract was not performed. The 
charterer sued for refund of the amount paid. Held; on a construction of the 
charterparty, the amount paid was a pure advance made to the shipowner on 
account of what would be payable as freight and the idea was that half of it 
was to be notionally distributed at Akyab on each trip at the time of loading 
cargo there, and as it was not “advance freight’ as known to English Law, 
the same was recoverable by suit. 

Per Phillips, J.?:—The expression “advance freight’ must connote “freight” 
and the idea of freight cannot arise until the voyage has actually begun or the 
goods for which freight is payable have been loaded or accepted by bills of 
lading. Aa the contract of charterparty became impossible of performance, 
the money could be recovered under S. 65 of the Contract Act if the Act applied 
to the case. The question whether the Indian Contract Act would apply to 
the case was however left open. 

Per Odgers, J. :—A shipowner is entitled to compel the acceptance of a 
substituted ship, only after the voyage in the ship contracted for has: actually 
begun. 

The English doctrine relating to “ advance freight” explained with reference 
tu case-law. 


Appeal against the decree of the Court of the Subordinate 
Judge of Cocanada in O. S. No. 21 of 1920. 

K. V. Krishnaswami Aiyar and N. S. Rangaswami 
Aiyangar ror appellant. 

P. Somasundaram for respondents. 

The Court delivered the following 

JUDGMENTS : Phillips, J. :_I agree. Iam quite clear 
that neither under the contract Ex. A, nor under the doctrine 
of English Law can the Rs. 6,600 advanced be treated as 
“advance freight.” “ Advance freight” must connote freight, 
and it is clear from the authorities referred to by my learned 
brother that the idea of freight does not arise until the voyage 
has actually begun, or at any rate until the goods for which 
freight is payable have been loaded on the ship or accepted 
by bills of lading. In this case the ship has never been load- 
ed nor was it attempted to be loaded and, consequently, there 
can be no question of freight. Even if the provisions of the 
Indian Contract Act are applied to this case, (it is unneces- 
sary to decide this point which has not been argued before us) 
the plaintiff must succeed under the provisions of S. 65, because 
tle contract has become smpossible of performance. 

Odgers, J. : This was a suit*for the recovery of a sum 
of Re 6,600 payable on a contract of charterparty (Ex. A) 
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entered into between the plaintiff and defendants. The Sub- 
ordinate Judge has held that by the terms of Ex. A this sum 
was in fact paid by the plaintiff as “ advance freight ” which 
is, by a doctrine peculiar to the English Law, irrecoverable ; 
how this occurs is explained by Brett, J., in Ællison v. Bristol 
Marine Insurance Co. (1). The plaintiff has appealed. 


Ex. A after clauses contracting for two voyages of the defend“ 
to Jaffna pro- ‘\ 


ants’ barque Bhagyalakshmi from Akyab 
ceeds, “Payment of freight at the above rates to be made as :__ 

1. Rs. 6,600 (Rupees six thousand and six hundred 
only) advance on acceptance of the charterparty paid by 
charters’ representative Sabapathi Chettiar at Cocanada, 
subject to deduction of Rs. 3,300 per trip in loading. 


2. Rs. 3,300 to be paid in Akyab per each trip in the 
time of lading. 

3. The balance freight as the vessel reaches her 
destination and lands the cargo.” 
Thus the whole sum of Rs. 6,600 was payable on signing 
Ex. A, but half of it was to be notionally distributed at Akyab 
on each trip at the ume of loading there. Ex.*A was made 
on gth October, 1919, the first voyage was to be in January, 
1920 and the second February-March, 1920. 

The money was paid but no voyage was made according 
to the charterparty by the Bhagyalakshmias she stranded 
on the Nellore coast while proceeding to Akyab to load for 
her first voyage. 

The question is whether this sum of Rs. 6,600 is advance 
freight. In Leake on Contracts(7th Edition), page 73, the 
doctrine as to advance freight is said to be an example of 
money paid for an executed consideration if it was in fact 
the consideration bargained for and cannot be recovered back 
merely on the ground that it proved to be of no value. The 
learned author says, “ Upon this principle freight paid in ad- 
vance cannot be recovered back after the voyage has commenc- 
ed, though the goods are lost during the voyage ; for it is the 
uniform though perhaps anomalous rule that the money to be 
paid in advance of freight must be paid, though the goods are 
before payment lost by perils of the.sea.’’ The words to be 
noted here are ‘ after the voyage has commenced. ’ 

In Weir and Co. v. Girvin and Co. (2), Vaughan 
Williams, L. J. at page 5a refers to the old view that advance 


1. I AC 209 at 226. 2. (1900) 1 Q B 45. 
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freight was different from freight and meant a loan or a sum 
payable when goods were put on board, iri consideration of 
their being received on board. The opiniots of the Law Lords 
in Allison v. Bristol Marine Insurance Co. (1) make it clear 
that “ freight whether used in respect of advanced freight or 
otherwise always has the same meaning : the practical differ- 
ence between advanced freight and freight is a difference 
arising from the stipulations which are made as to 
payment.” Lord Esher, M. R. in Smith Hill and 
Co. v. Pyman Bell andi Co. (3) says: “Now there 
are two peculiarities of the English Law as regards freight : 
first, that if part of the freight is advanced and the ship is lost, 
or the goods are lost, the part so advanced, although really 
not due under the terms of the contract unless there has 
been delivery of the goods, nevertheless cannot be recovered 
back by the charterer from the shipowner ; and secondly, that 
if there is no stipulation to the contrary, but only a stipulation 
that there shall be advance freight, it is payable at the moment 
of starting and even if not paid can be recovered by the ship- 
owner from the charterer upon the loss of the ship.” Advance 
freight is then payable “at the moment of starting ” or in 
other words the ship must sail, unless there is some special con- 
tract to the contrary. As against this Mr. Somasundaram for 
respondents relies on 4. Coker and Co.,Ltd.v.Limerick Steam- 
ship Co., Ltd. (4) where freight was on the contract payable 
in Liverpool before sailing on signing the bills of lading. 
Some of the Bills were signed and the House of Lords held 
that under the agreement a proportional part of the advance 
freight became payable on the signing of each bill of lading. 
The question turned on the construction of the charterparty. 
In the present case no cargo was loaded and no bills of lading 
signed. The case in the House of Lords can have no bearing 
on it. It appears to me therefore that the present payment 
of Rs. 6,600 can in no sense be viewed as advance freight. 
It was a pure advance made to the defendants on account of | 
what would be payable to them as freight by the plaintiff but 
the conditions precedent, viz., the starting of the voyage or 
at least of loading were absent to make it amount in law to 
advance freight. The wording of cls. (1) and (2) above 
proves this and there are no special clauses, e. g. as to freight 
being payable on signing bills of ladjng. 


1. gx A C 209. * 3. (1891) 1 Q B 742 at 744. 4. 118 L T 726. 
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A faint attempt was made to argue that the defendants 
were competent to substitute another vessel, the Mahalakshmi 
for the Bhagyalakshmi and were entitled to compel the plain- 
tiff to accept her. The documents show that some such pro- 
posal was made. The Subordinate Judge has held that it 


never got beyond the stage of proposal and that plaintiff never - 


consented to the substitution. The authority of Carver on 
Carriage by Sea (Art. 304) clearly shows that a shipowner is 
only entitled to compel the acceptance of a substituted ship 
after the voyage in the ship contracted for has begun, which is 
not the case here. The appeal must be allowed with costs 
throughout ; interest will be calculated at six per cent. from 
date of plaint. 


T. S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :__MrR. JUSTICE KRISHNAN. 


Linga Reddi ...  Petitioner* (Petitioner) 
Vv. e . 

M. Chengalraya Reddi and others ... Respondents (Res- 
pondents ). 


Hindu Law—Partition—Father and minor sons—Compromise of sust— 
Competency of father to act as next friend of minors. 


In a suit for partition among the members of a joint Hindu family it is 
competent to the father to act as guardian or next friend of his minor sons 
and it cannot be said that his interests are adverse to those of the minors. 


Petition under S. 115 of Act V of 1908 and under S. 107 
of the Government of India Act praying the High Court to 
revise the order of the Court of the District Munsif of 
Sholinghur, dated 18th January, 1922 on I. A. No. 551 of 
1921 in O. S. No. 85 of 1921. 


V. C. Seshachariar and K. V. Sesha Atyangar for peti- 
tioner. 


V. S. Govindachari for respondents. 
The Court delivered the following 


JUDGMENT :_In this case a suit had been brought by a 
member of a Hindu family on behalf of himself and his minor 
son for partition against his co-parceners ; but, before the suit 
was ripe for hearing, matters were,compromised between the 
plaintifs and defendants and an application was made by the 
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defendants to have the compromise recorded in Court 

and a decree passed in its terms. The question neces- 

sarily arose before the Munsif ase to whether the 

compromise was beneficial to the minor or not, for, before 

the compromise can be enforced, when a minor is involved in 


- the matter, the sanction of the Court is necessary. In the 


meanwhile, an application was made by the minor’s maternal 
grandfather to have the father removed from his place as next 
friend of the minor and himself substituted in that position. 
That petition was also heard by the Munsif along with the 
petition to record the compromise. Some other petitions 
were also filed, but it is not necessary to refer to them at pre- 
sent. The Munsif, after a careful and elaborate enquiry, 
considered that the compromise was beneficial to the minor 
and that there was no necessity to remove the minor’s next 
friend, his father, and to substitute his grandfather in his 
place, and he directed that a decree be drawn up in terms of 
the compromise between the parties. It is against the rejec- 
tion of that application of the maternal grandfather to be 
made the next friend of the minor in these proceedings that 
this Civil Revision Petition is filed. 


The argument that has been urged before me is that the 
minor’s father was not a proper next friend of the minor as 
his interest was adverse to that of the minor in the matter of 
the enforcemént of the compromise, and, therefore, he should 
not have been allowed to continue asa next friend of the 
minor. This argument is put in a very ingenious way : first 
of all, it is said that this compromise amounted to a transfer 
of property because the compromise had been arrived at in a 
partition suit ; that, it being a transfer, the interest of the 
father is opposed to that of the son as the property involved 
included both the father’s and the son’s shares ; and finally 
that, as the father’s interest was in conflict with that of the 
minor, he was not a proper next friend and therefore he should 
be removed. ‘The fallacy of this argument is in supposing 
that the father has got any interest adverse to the minor in 
the suit. The.father’s interest and the minor’s interest are 
exactly the same in the partition suit. If the minor was get- 
ting any property at all, the father will also get an equal share 
in*that property himself. ° We may, therefore, take it that 
the father who is interested 1 in securing his own share will be 
equally interested in securing the minor’s aaen ın the pro- 


PART XI.] THE MADRAS LAW JOURNAL REPORTS. 419 
s 

perty. The argument, therefore, fails altogether that the 

father’s interest is adverse to that of the minor. 

The Munsif having found that the compromise itself was 
beneficial to the minor, a finding which I must accept in revi- 
sion, there is no ground whatsoever for setting aside the 
minor’s present next friend and introducing a new person in 
the shape of the maternal grandfather into the record. The 
petition therefore fails and is dismissed with costs. 

It may be observed that two preliminary objections were 
taken to the hearing of this petition, but I have not thought it 
necessary to consider those objections in the view I have taken 
of the merits of the case. 

A. V. V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : SIR Vicror Murray Coutrs ‘TROTTER, 
Chief Justice, AND MR. }>~TICE SRINIVASA AIYANGAR. 


M. P. P. S. T. Palaniappa Chetty and others... 4 ppellants* 


(Defendants ) 
v. 
S. N. Subramania Chettiar and another ... Respondents 
(Applicants). 


Civil Procedure Code, O. 21, R. 16—Execution of detree—Right to apply 
for—Real owner under transfer of decree to benamidar—Right of —A pplicatton 
to be brought on record as transferee decree-holder—Maintainability—Proper 
application by transferee—Form and nature of. 


There is no provision in the Civil Procedure Code for an application for 
bringing 'a person’s name on record as a transferee decree-holder. The scheme 
of the Code is that the transferee by assignment in writing or by operation of 
law merely files his application for execution’ of the decree setting out either 
in it or in an affidavit he has filed in support thereof that he is the transferee 
either by operation of law or by any particular instrument in writing and 
thereupon the Court orders the application for execution or rejects it. 

Petitioner applied for execution of a decree under O. 21, R. 16, Civil Pro- 
cedure Code, alleging that he was the real owner under the transfer executed 
to one S, who was his agent, and who had obéfined an instrument in writing 
transferring the decree to his name. The transfer was to the agent, S, per- 
sonally. Held, that the petitioner was not entitled to execute the decree, be- 
cause O. 21, R. 16, Civil Procedure Code, was a bar to bis contention that the 
tiansferee, S, was his benamidar. 


On Appeal from the order af the Hon’ble Mr. Justice 
Kumaraswami Sastri, dated the 2nd day of April, 1924 and 
ee R 
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passed in the exercise of the Ordinary Original Civil Jurisdic- 
tion of this Court in C. S. No. 98 of IJII., 

K. Rajah Atyar and V. Ramaswami Aiyar for appellants. 

E. Vinayaka Rao for respondents. 

The Court delivered the following 

JUDGMENTS :— The Chief Justice: The rule of law that, 
where a person’s name appears on the face of the record as 
judgment-creditor and execution of the decree is sought by a 
transferee of the decree, the decree cannot be executed unless 
it comes within the words of O. 21, R. 16 of the Code of Civil 
Procedure and there has been an assignment in his favour 
either in writing or by operation of law seems to me to be no 
rule for holding. that a person otherwise a stranger to the 
Court can come forward and allege that the decree was not 
his (the transferee’s) and that he was a benamidar for him- 
self. The learned Judge probably felt himself bound by Manik- 
kam v. Tatayya (1), but I entertain no doubt whatever that 
that case was wrongly decided and was an unwarranted de- 
parture from, and an extension of the words of, the statute. 
And I accordingly come to the conclusion that this appeal 
must be allowed with costs in this Court as well as in the 
Court below. 

I may add that the circumstances of the case which was 
allowed to crawl on to the very last day of a long period of 
limitation are extremely suspicious. But all that we are con- 
cerned with is the simple point of law. I ought to add, I 
think, that it follows from this expression of opinion that we 
must also dissent from the decision reported in Abdul Kareem 
v. Chukhun (2). 

Srinivasa Aiyangar, J. : 1 agree that the appeal should 
be allowed with costs. The petitioner applied in the Original 
Side not only for execution of the decree under O. 21, R. 16, 
but also by an independent Judge's summons for bringing his 
name on the record as a transferee decree-holder. There is 
no provision in the Procedure Code for any such applica- 
tion. I am not at all sure whether what is called “ bringing 
on the record the transferee decree-holder’’ is not really a sur- 
vival from times previous to the Procedure Code. The 
scheme of the Code is that the transferee by assignment in 
wating or by operation ofelaw merely files his application for 


1. (1898) IL Razr M 388:8MLJ 48. 
° 2. ° (1879) 5 Cal L R 253. 
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execution of the decree setting out either in it or in an affidavit 
be has filed in support thereof that he is the transferee either 
by operation of law or by any particular instrument in writing 
and thereupon the Court orders the application for execution 
or rejects it. ‘Therefore we must treat the present applica- 
tion really as an application under O. 21, R. 16. The con- 
tention of the respondent is that he was entitled to such execu- 
tion because he was the real owner under the transfer executed 
to R. M. M. Subramania Chetti who was his agent and who 
had obtained an instrument in writing transferring the decree 
to his name. If the case of the petitioner were that the trans- 
fer was obtained by the agent in his name but in the Vilasam 
of the firm of which he was the agent then there could have 
been no objection whatever to execution being granted on the 
application of the petitioner because the appearance of the 
Vilasam in the name of the transferee would really be to the 
firm or person bearing the Vilasam even apart from its serving 
to secure the benefit of the transfer to the firm represented 
by the Vilasam. But in this case the transfer was to the 
agent personally. The question therefore is whether if there 
has been a transfer to a particular person under an instrument 
in writing, any other person is entitled to come to the Court 
and say that that transferee was a mere benamidar and that 
he, the applicant, is the real owner of the benefit secured by 
the transfer. It seems to me that O. 21, R. 16 is perfectly 
clear on the point. It speaks of the decree being transferred 
by assignment in writing or by operation of law and provides 
that in such cases the transferee may apply for execution. 
When the statute speaks of ‘an assignment in writing’ and 
“the transferee,’ the proper construction of the words would 
necessitate our holding that the transferee referred to is the 
transferee named as such in the assignment in writing. To 
hold otherwise would be not to give proper effect to the words 
of the statute. The learned vakil for the respondent has 
drawn our attention to Manikkam v. T atayya (1). Weare 
. constrained to hold that it is a wrong decision. I am not 
able to understand what the learned Judge who delivered 
the main judgment in the case could have meant when he 
referred to the word  Tepresentative’ in S. 244 of the old 
Procedure Code as comprising the real owner under the trans- 
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fer of a decree. If such a person was the representative of 
the decree-holder or his transferee, then ig follows that, under 
the express terms of S. 244, he could haveno right of separate 
suit, but in another sentence in the same judgment the learned 
Judge speaks ‘of two remedies being open to such a person, 
that, the real owner under the transfer of a decree, namely, 
one by way of application to the executing Court and another 
by way of separate suit, which is obviously opposed to S. 244, 
Civil Procedure Code. However that may be, we have no 
hesitation in holding that that case was wrongly decided. It 
is also clear that the Code of Civil Procedure did really intend 
to prevent Lenamidars coming in and making applications to 
the Court on the general basis of the law relating to benamt 
transaction. In S. 66 of the Code express provision is made 
for Courts not recognising the benami character of purchases 
made at execution sales held by Court. We have also no doubt 
whatever that the express terms of O. 21, R. 16 excludes any 
such contention. The earlier case referred to in argument, 
Abdul Kareem v. Chukhun (2), having proceeded on the same 
basis as that of the judgment in Mantkkam v. Tatayya (1), 
should also be held to have been wrongly decided and we 
therefore refuse to follow it. It would lead to very serious 
consequence if we should allow the law of benam: to have any 
operation with regard to suits and proceedings and records of 
Court and, if, only on that ground, it would be desirable to dis- 
allow any such contention, we are however fortified in that 
view by the actual terms of the statute ; and therefore it 
follows that the applicant for execution in this case was 
wrongly granted execution of the decree. 

This appeal should be allowed, and the respondents’ peti- 
tion for execution as well as that for bringing himself on the 
record as transferee decree-holder should be dismissed with 
costs. EAN 


A. S. V. | Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : SIR Victor Murray Courrs TROTTER, 
Chief Justice, AND MR. JUSTICE SRINIVASA AIYANGAR. 


The Ofhcial Assignee of Madras, Madras ... Appellant* 
(Respondent) 
v. 
Basudevadoss Badrinarayan Doss ... Respondent (Peti- 
f tioner). 


Transf Fal Property Act, S. 59—Eguitable mortgage—Land in the mofussil 
—Depo f of patta—Documents of title. 
/ -patta in respect of land in the mofussil is a document of title by the 
de“ / of which an equitable mortgage over the property can be validly created 
„the City of Madras. 
© On Appeal from the judgment of the Hon’ble Mr. Justice 
Ramesam, dated 19th February, 1923, passed in the exercise 
of Insolvency Jurisdiction of the High Court in J. P. No. 82 
of 1921 in the matter of Y. V. Subbiah and S. Venkatasamy 
Naidu, insolvents. 
The Advocate-General for appellant. 
Messrs. Nugent Grant and K. S. Narayana Aiyangar 
instructed by Messrs. Grant and Greatorex for respondent. 


The Court delivered the following 


JUDGMENTS : The Chief Justice : 1 am of the same 
opinion. I have had doubts in this case but the argument that 
concludes the matter to my mind is the fact which is known to 
every one familiar with these matters, viz., that, in many cases, 
the piece of paper which we call a patta is the only document 
that a ryot holds in respect of his land, and that to say he 
cannot effect a valid equitable mortgage of that piece of paper, 
would be in effect to say that he could not 
equitably mortgage his land at all- a result which 
I cannot believe to have been the desire of, or 
contemplated by, the framers of the Transfer of Property 
Act. I would rather wish to guard myself against the sugges- 
tion of my learned brother that, where a statute gives a defini- 
tion for an instrument, that definition can be controlled by the 
understanding of the common people with regard to it, but I 
do not think that the decision of this case turns on that. 


Finally, I have to say this. Ag this is a subject-mattey 
with which I am very unfamiliar, I should require very grave 
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e 
reasons indeed to dissent from the opinion of two of my col- 
leagues to whom the subject is familiar and who are acquainted 
. . > a . . 
with the land tenures of this Presidency jn a way in which I 
cannot pretend to be. 


I therefore agree in the result. 


Srinivasa Atyangar, J.: The only point raised and 
argued in this appeal is whether a patta in respect of land in 
the mofussil of the Presidency is such a document as by the 
deposit of which in the City of Madras an equitable mort- 
gage over the property can be said to be validly created. ‘The 
contention is that a patta is not a title deed or a document 
of title relating to property and that therefore the deposit of 
a patta cannot serve to create an equitable mortgage over the 
property. It is true that a patta has been held in various cases 
not to be a title deed, but in none of those cases had the ques- 
tion been raised or had to be decided with respect to a patta 
being a title deed or a document of title for purposes of the 
creation of a mortgage by mere deposit. It is quite true that 
a patta is not a title deed in all senses of that expression or for 
all purposes but at the same time it is clear that what is requi- 
site for the creation of an equitable mortgage is firstly, an in- 
tention to create a security, and secondly such intention evi- 
denced by a document which can be described as a document 
of title. There is no question here in this case about the 
intention. Js then a patta in respect of land a document with 
respect to property such as would be sufficient by 
being deposited to evidence the required intention ? 
It must vary according to the conditions of the 
country and the consciousness on the part of the members of 
the community. In England it has been held that all the 
material documents of title need not be deposited and that a 
complete title need not be shown by the deeds deposited to the 
depositor’s interest in the estate. [Ex parte Wetherell (1) ]. 
In that case Lord Chancellor Eldon was inclined to hold that 
that would be taken to be a sufficient deposit which could be 
taken upon looking at the instruments to amount to evidence 
that the estate was meant to be security. Thus 
in the absence of title deeds a receipt for purchase-money 
containing the terms of an agreement for sale was deemed 
sufficient. [Goodwin v.Waghorn (2)']. In the case of copy- 


holds, copies of Court-rolls and in the case of a leasehold land, 
i ees 


r rr Ves Junior 398. 2. 13 L J wa (NS). 
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an office copy of the registered lease, have been held to suffice. 
In Ireland a map of the property was by deposit held to create 
an equitable mortgage [Simmons v. Montague (3)]. So far 
as South India is concerned, there is no doubt that a patta has 
generally been regarded as a document of title. I use the 
words “ documents of title” and not “ title deed,” because it 
may be that there 1s some plausible distinction between the two 
expressions. I have no hesitation in holding that a patta has 
always been regarded by people in this country as a document 
of some evidence with regard to possession if not also to title. 
The original meaning of the word “ patta”’ appears to have 
been ‘a lease,’ but it kas always been used to indicate what 
is called occupancy .ght, that is, whether it be under a land- 
lord who is ° “.arnindar or under the Government as suzerain 
occupar- ght, which is really recognised to be practically 
proprietary right in the soil. Having regard to this meaning 
that the expression “patta” has acquired among the land- 
owning classes, it“will lead to serious results if it should be 
held that a patta is not such a document of title as by deposit- 
ing which an equitable mortgage could not be created. Asa 
matter of fact, I am not at all sure whether in respect of a very 
large percentage of property in the country, there are 
any documents of title at all other than pattas. 

I therefore hold that the learned Judge was right in hold- 
ing that a patta was such a document as by depositing which 
an equitable mortgage could be created. The appeal there- 
fore fails and is dismissed with costs on the Original Side scale. 


a Ne Ni Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice DevADoss. 
Kodavati Subbamma and another ... Appellants* (Defts.) 


Y. 
Kodavati Papayya ... Respondent (Plaintiff) 
Deed—Construction—IJVill or authority to adopt—Necessity for registration. 
A document executed by a Hindu and styled in more than one place as a 
will gave his widow power to adopt and contained the following arrangements 
regarding his property:—“ My whole property shall be divided into two equal 
shares, one share being enjoyed by the adoptive mother and the other share 
by the adopted son, During her life-time the mother shall enjoy the saidi 
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property to her own liking. After her death the whole property inc respect 

of the said share shall pass to the adopted son.” 


Held, that the document in question was a will ahd not a mere authority 
lo adopt and was admissible in evidence without registration. 


Santhana Sporamma v. Santhana Mangayya, (1913) M W N 199; Tiru- 
gnanapal v. Ponnammai Nadathi, 12 L W 660 distinguished. 

Second Appcals against the decrees of the Court of the 
Additional Subordinate Judge of Ellore in A. S. Nos. 157, 134 
and 158 of 1921 preferred against the decree of the Court 
of the District Munsif of Kovvur in O. S. Nos. 105, 4 and 6 
of 1919 respectively. 

_ A. Krishnaswami Atyar and C. F. Raghava Rao for 
appellants. 


P. Somasundaram, P. Satyanarayana, K. Venkiah and 
iwo others for respondent. 


The Court delivered the following 

JUDGMENT in S. A. No. 1048 of 1922: The 
only question argued in this Second Appeal is whe- 
ther Ex. I, is a wil. The Subordinate Judge. has 
held that Ex. Iis not a will but an Anumathipatra, an 
authority to adopt and therefore it required registration ; and 
being unregistered it did not empower the Ist defendant to 
make a valid adoption. The finding is that the 2nd defend- 
ant has been adopted by the 1st defendant. The only ques- 
tion therefore is whether the 1st defendant had authority to 
adopt. If Ex. lisa will then her authority to adopt would 
be unquestioned, if Ex. I is not a will then the authority to 
adopt not having been given by an instrument in writing and 
registered would be of no use. Ex. I is headed as “ will exe- 
cuted on 18th May, 1918, by Kodavati Pedarama Krishnam- 
ma’s son Bullayya, and the closing lines of the document are 
“ I am at liberty to cancel this will. ‘This will is executed on 
my free will relating to these things, while of a sound state of 
mind.” 

The contention of Mr. Somasundaram on behalf 
of the respondent is that this document is not a 
will and the Court should not attach importance 
to a few expressions here and there that the document is a will. 
He contends that there is no disposition in the will and there- 
f8re it should not be construed as a will. He relies upon two 
cases, one Santhana Sporamma v.*Santhana Mangayya (1) 


1. (1913) M WN 199. 
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and the other Tirugnanapal v. Ponnammai Nadatht (2). In 
the former case the executant addressed his wife in the second 
‘person and gave her certain directions ; in the second case 
the executant addressed his adopted boy in the second person 
and gave him a number of directions. In the former case, a 
Bench of this Court held that the document was not a will, 
in the second case their Lordships of the Privy Council held 
considering the general tenor of the document that it was not 
a will notwithstanding the use of the word “ will” in the docu- 
ment. In both cases the construction turned upon the expres- 
sions used in the will. As I have observed in another case, 
it is not proper to interpret one document in the light of the 
words used in another document. Each document must be 
considered with reference to the words and expressions used 
in it, and if the document when read as a whole gives an im- 
pression that the executant intended to dispose of his property 
by it and that it should take eftect after his life, then, whatever 
may be the words used in the document the general intention 
should not be overlooked in executing the terms of the docu- 
ment. In Ex. I, I think the intention of the exécutant to ge- 
vise the property to his wife is clear. The operative clause of 
the document is “ my whole property shall be divided into tw ` 
cqual shares, one share being enjoyed by the adoptive mothe: 
and the other share by the adopted son. During her life-time, 
the mother shall enjoy the said property to her own liking. 
After her death the whole property in respect of the said share 
shall pass to the adopted son.” | think these words clearly indi- 
cate that the executant did intend that his wife should get a 
beneht under the document. Under the Hindu Law, the 
moment the adoption is made, the widow is divested of her 
estate and the adopted son gets the whole of the property. 
The adoptive mother will be entitled thereafter only to main- 


tenance. In order to avoid trouble in future the’ executant. 


of Ex. I provided that in case of disputes between his wife and 
the adopted boy, the adoptive mother should have half of the 
property for her life. I think from the words of the docu- 
ment, the intention to devise property to the wife can be clear- 
ly gathered. As I said the main thing to be considered in a 
document of this kind is whether the executant had an inten- 
tion to devise his properties to any ong; in other words whether 
the will contains clear wogds as to the testamentary intention 





2. (1920) 12 L W 660 (P.C) ` : 


Kodava'i , 
Subbamma 
D. 
Kodavati 
Papayya, 


Kodavati 
Subbamma 


v. 
Kodavati 
Pa payyi. 


Veerappa 
Chettiar 


Y. 

Municipal 

Council 
Palni. 


/ 


428 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLVIII. 
on the part of the exécutant. Reading Ex. I as a whole I 
have no hesitation in holding that it is a will. This finding 
necessarily involves the consequence thatethe 2nd defendant’s: 
adoption is a valid one. 

In the result the Second Appeal is allowed and O. S. 
No. 105 of 1919 is dismissed with costs throughout. 

In S. A. Nos. 1049 and 1050 of 1922. 

JUDGMENT :— In consequence of the finding in the con- 
nected case S. A. No. 1048 of 1922 that the adoption isa 
valid one, these appeals also are allowed but in the circum- 
stances it is unnecessary to allow costs to the appellant. 

The memorandum of objections is not pressed and is 
dismissed. 

A. V. V. Appeal allowed : Memo of 


Objections dismissed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justıce WALLACE AND MR. JUSTICE 
MADHAVAN NAIR. 


A. L. V. R. P. Veerappa Chettiar represented 
by his authorised agent M. V. Somanatha 


Aiyar > ...  Petitioner* (Plaintif) 
EE 
Municipal Council, Palni, represented 
by its Chairman ... Respondent (Deft.) 


District Municipalities Act, Ss. 93, 95—A pplicability—E ffect— Residence” 
in S. 93—Myeaning—Person not residing within Municipality but having resi- 
dent collectiom agent therein for collection of rents of lands situate outside 
Municipal limits—Liability to profession-tax—Peison tesiding within Muni- 
cipality and drawing income from rent of houses outside tt—Liability to tax of. 

S. 93 of the District Municipalities Act only lays down the qualification 
for liability to tax and has nothing to do with the conditions under which the 
tax becomes payable. That is dealt with under S. 95 of the Act. 

“Residence” in S. 95 of the Act means personal residence, and one who 
neither himself personally resides nor maintains a residence for himself or his 
family within the Municipality but merely maintains an office for the collection 
of his rent cannot be said to reside within the Municipality. 

Plaintiff was a Nattukottai Chetti whose profession was moneylending 
which he exeicised at Devakottah. He had purchased a Zamindari in the 
Palni Talug. The Zamin was situated wholly outside the limits of the Palni 
Municipality. The plaintiff maintained in the Palni Town a resident collection 





YA R P No. 413 of 1923. sth December, 1924. 


| 


PART XI.] THE MADRAS LAW JOURNAL REPORTS. 439 


agent who collected his Zamin’s rent for him. ‘The plaintiff did not reside 
within the Municipality fo: sixty days in the half-year in question. Never- 
theless, the Court belov@ held that the plaintiff had, through his agent, been 
in receipt of income within the Municipality and was therefore liable to be 
tuxed for profession-tax. 

Held, .eversing the decree of the Court below, that the plaintiff did not 
1eside within the Municipality and was therefore not liable to pay the profes- 
sion-tax. 

Quacre:—Whether the levy of tax was open to objection also on the 
giound that as all plaintiffs Zamin land rents had already been taxed to a 
fixed peishkush, the peishkush could not be increased by a further tax by the 
Municipality. 

Semble :—A person tesiding within the Municipality and drawing income 
from rent of houses outside it is liable to pay profession-tax. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree and judgment of the Court of the 
District Munsif of Palni in S. C. No. 306 of 1922. 


T. L. Venkatrama Aiyar for petitioner. 
K. V. Krishnaswami Atyar for respondent. 
The Court delivered the following 


JUDGMENT : The petitioner seeks for the revision of the 
decree of the Lower Court in a Small Cause suit instituted by 
the plaintiff to recover from the defendant, the Municipal 
Council of Palni, the amount of profession tax levied on him 
by the Council for the half-year ending 31st March 1922. The 
facts appear to be as follows: The plaintiff is a Nattukottai 
Chetti, whose profession is money lending and he exercises that 
profession at Devakottah. He has purchased the Zamindari 
of Rattiampadi in the Palni Talug. This Zamin is situated 
wholly outside the limits of the Palni Municipality. The 
plaintiff maintains in the Palni town a resident collection agent 
who collects his Zamin’s rent for him. In these circumstances 
the Lower Court has held that the plaintiff has through his 
agent been in receipt of income within the Municipality and is 
therefore liable to be taxed for profession tax. 


The legal correctness of this decision depends on the in- 
terpretation of Ss. 93 and 95 of the Madras District Munici- 
palities Act. It is contended for the petitioner that he or his 
agent is not a person in receipt of income from “ any source 
other than houses or lands inside the Municipal limits, ” and 
it is sought to make the words “inside the Municipal limits” 
qualify “ source ” and no? “houses and lands.” This view is 
untenable. There is no reason whatever why a person residing 
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within the Municipality and.drawing income from rent of 
houses outside ıt should not pay profession tax as he obtains 
the benefit of Municipal activities in the same manner as any 
other resident. The phrase is clearly used in order to exempt 
a person from paying profession tax on rent from property 
inside the Municipality, since he is already taxed on that under 
S. 81. 


We cannot say that the petitioner is not in necetpt of this 
income. He admits that his agent collects it and remits it to 
him. He is therefore prima facie liable under S. 93 .1f he 
has been in receipt of that income within the Municipality for 
the period laid down in S. 95. S. 95 lays down that, though 
a person may be liable for the tax under S. 93 it is not payable 
unless he resides in the Municipality for sixty days in the half- 
year in question. This proposition is not affected by the 
principle laid down in illustration (3) of S. 93, because S. 93 
is only laying down the qualification for liability to tax and has 
nothing to do with the conditions under which the tax becomes 
payable. That is dealt with under S. 95. This point has 
been overlooked by the Lower Court and it has thus fallen 
into an error. 


Now, the plaintiff in his plaint clearly stated that he never 
resided in Palni for sixty days in the half-year. In the 
written statement the Council did not  controvert 
that statement. Had the plaintiff resided for 60 days in the 
half-year it would have been the most obvious answer to the 
plaintiffs suit. We must take it then that the plaintif did 
not reside within the Municipality for sixty days in the half- 
year in question. 


The respondent has tried to argue that ‘residence ’ will in- 
clude ‘the maintenance of an office’ although the principal 
never appears there. No doubt the word “ residence”’ has 
been interpreted in various ways when it has been necessary to 
interpret its meaning in income-tax and other statutes, 
but we think that its meaning in this Act may be décided by 
a consideration of the reported rulings under the old District 
Municipalities Act of 1884, and the consequent alteration 
of, the provisions in fhe new Act. Under the old 
Act, S. 55, a person exercising a, profession, etc., or hold- 
ing an office was liable under S. 53 to the tax, and had to pay 
it, if he exercised the profession or held the office for sixty 
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days inthe half year. In the two rulings in Chairman, Ongole 
Municipality v. Mounsey (1) and Hammick v. President, 
Madras Municipal Commsssion (2) this Court held that a 
Government servant, whose Head Office was in the Munici- 
pality, was not, while he was himself outside the Municipality, 
holding his office within the Municipality. So that, unless he 
himself was for 60 days within the Municipality, he was not 
liable to the tax. To mect that difficulty, we presume, the 
Legislature provided in Schedule IV, R. 18 of the new Act 
that a person must be deemed to have exercised a profession 
or held an appointment for the period specified in S. 95 “af 
his principal office is within the Municipality and his connection 
therewith has lasted for the specified number of days.” Under 
the old Act the test for liability in the case of a person holding 
an appointment was personal presence within the Municipality. 
Under the new Act, in such a case personal presence is not 
necessary. Had the Legislature meant that, in the case of per- 
sons in receipt of pension or income, personal presence in the 
Municipality was equally not necessary, we think they would 
have made it equally clear. We think, therefore, that the 
test in such a case is personal presence within the Municipality, 
and that ‘residence’ in S. 95 has to be interpreted in the 
sense of personal residence and that one who neither himself 
personally resides nor maintains a residence for himself or his 
family within the Municipality but merely maintains an office 
for the collection of his rent cannot be said to reside within 
the Municipality. The petitioner, on this ground, therefore 
will not be liable to pay the profession tax. 


The petitioner raised a further ground of objection, 
namely, that since all his Zamin land rents are already taxed 
to a fixed peishkush, this peishkush cannot be increased by any 
further tax by Government, either directly by Government it- 
self or indirectly by Government authorising a Municipality 
to tax such rent without a direct statutory declaration of 
its interference with his permanent Sanad rights. He 
quoted Chief Commissioner of Income-tax v. Zamindar of 
Singampatti (3) in aid of his contention that the State cannot 
authorise a Municipality to levy a tax which it cannot itself 
levy. This question is not free from difficulty but need not be 
decided in this case. ° . 
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On the ground that the petitioner has not resided for 
sixty days within the Municipality, the levy of a profession-tax 
on him was contrary to law. We must hold that he was not 
liable for this tax and that the Lower Court has made a mis- 
take in law in dismissing this suit. We think this is a case in 
which we must interfere in revision. We reverse the decree 
of the Lower Court and give the plaintiff a decree for the 
amount sued for with costs in both Courts. 


ASe y, 
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Decree reversed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE RAMESAM. 


Doraiswami Mudaliar and Thangavelu 
Mudaliar and Company . Appellants* (3rd Deft.) 
Vv. 
M. Doraiswami Atyangar and 
others Respondents (Plaintiffs 
) and 2nd defendant). 
Debi—A sygnment—Unstamped letter—Admisstbility of other evtdence— 
Evidence Act, S. 91—4Assignment, what constitutes—Mere direction to pay— 
Fund out of which payment is to be made, to be specified—Assigniment of a 
portion of the debt—Not valid. 


Where a letter purporting to assign a debt is unstamped and therefore 
inadmissible in evidence, sacondary evidence cannot be given of its contents. 
Rajah of Bobbili v. Inugantt China Sttaramaswami Garu, I LR 23 M. 49(P C) 
relied on. 


Where an instrument is relied on as an ‘assignment of a debt, it must contain 
words of transfer of the debt. A mere direction to the debtor to pay is not 
sufficient. To operate as an equitable assignment it is essential that the instru- 
ment relied on must specify the fund out of which the payment is to be made. 
An assignment of a debt to be valid, must be of the whole debt. English’ ‘and 
Indian Case-law reviewed. 

Second Appeal against the decree of the District Court 
of North Arcot at Vellore in A. S. No. 102 of 1921, preferred 
against the decree of the Court of the Munsif of Vellore in 
O. S. No. §31 of 1919. 


C. V. Anantakrishna Atyar for appellants. 

B. Somayya for respondents. 

The Court delivered the following 

JUDGMENT :__The facts of this Second Appeal may be 
briefly stated. The and, defendant i is a contractor who enter- 
ed into a building contract in respect of the Vellore Municipal 


* $, A. No. 1691 of 1922, 
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Hospital Works with the P. W. Department. By September 
1914 a sum of Rs. 2,156-8-1 was due to him. At that time 
he owed Rs. 1,600 to the 3rd defendant. When the 3rd 
defendant demanded the payment of his debts, he executed 
certain letters intending (I assume this in favour of 3rd defend- 
ant) to transfer Rs. 1,600 out of the amount due to him from 
the P. W.D. In December, 1914, he owed Rs. 6,750 to the 
plaintiffs and intending to transfer the whole of this said 
amount, he executed similar letters. The documents that 
came into existence in September and December respectively 
may be shown in a tabular form as follows :_— 


3rd Deft. Plffs. 
dated 22—9—14, dated 10—12—14, 
2nd defendant to assignee. Letter not Exhibit C. 
exhibited, 
Znd defendant to the Ex. >. I “a E: 
Engineer. 
Assignee to Executive IIT » D; 
Engineer. 
Reply by Executive Engi- 
neer lo Assignee. II Endorsement on D. 


From the above table, it is seen that, on each occasion, 
the scheme was the same, consisting of (1) a letter from as- 
signor to assignee as an instrumeni of transfer, (2) a letter 
from assignor to Executive Engineer being the notice intend- 
cd by S. 130 of the Transfer of Property Act. The letter 
of transfer to the 3rd defendant though referred to in Ex. III 
is not forthcoming. It is admitted to be unstamped (D. W. 1) 
and no secondary evidence can be given of its contents [Raja 
of Bobbili v. Inuganti China Sitaramaswami Garu (1)]. In 
the written statement of 3rd defendant, it was alleged (paras. 3 
and 5), “ When the second defendant was demanded pay- 
ment, he gave this defendant a letter of authority asking him 
to draw Rs. 1,600 from the amount due to him for the Pent- 
land Hospital Works and also he sent a letter to the Executive 
Engineer, North Arcot, asking him to pay the said amount to 
this defendant. This was on or about the 22nd September, 
1914. The alleged assignment referred to in para. 4 (plaint) 
is a fraud and not sustainable in law when the second 
defendant had already given a letter of assignment to this 
defendant to draw the amount, referred to in para. 3 of this 
statement.” It is therefore clear that the only assignment to 
the 3rd defendant pleaded by him is the letter addressed to 
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him, of which no secondary evidence can be given. As thi 
assignment to 3rd defendant cannot be proved, it follow: 
that there is no assignment in his favoursand the appeal mus 
fail on this ground. Mr. Anantakrishna Aiyar contend: 
that, apart from the assignment intended by the missing lette: 
Exhibit I only is enough to prove an assignment. In the firs 
place, this is opposed to the pleadings in which the letter o: 
22nd September, 1914 other than Exhibit I was described a: 
the letter of assignment and the plea cannot be allowed to b 
raised. In the second place, to allow the plea to be raised i 
an evasion of S. 91 of the Evidence Act and of the Stamp Lav 
and the principle of ruling in Raja of Bobbili v. Inugan. 
China Sitaramaswami Garu (1). A perusal of Exhibits | 
and III only or of even I alone leaves in one’s mind the impres 
sion that something like a transfer was intended. It is s 
easy to infer the transfer but to allow such an inference to b 
made and to give effect to it is to allow secondary evidence o 
the letter of assignment to be given. 


For the sake of argument, I will leave these two cons 
derations aside and consider the question whether Ex. I b 
itself amounts to an assignment. In my opinion, if the matte 
is dealt with, apart from the English decisions to be conside1 
ed lower down, it does not. There must be words of transfe 
in the instrument. A notice to the debtor not containin 
words of transfer nor referring to a transfer is not an instru 
ment of transfer. Otherwise every order of payment is 
transfer. Every cheque or Bill of Exchange is a transfer 
In the first place one would expect that an instrument of tran: 
fer should in general be an instrument executed in favour o 
the assignee. I say ‘in general,’ for there is the well-recog 
nised exception of a transfer effected by an endorsemer 
on the bond or other paper evidencing the debt sought to b 
transferred. The case in Rama Iyen v. Venkatachallan 
Pattar (2) is an example. So also is the decision in Hardin. 
v. Harding (3). In civilised communities, such an endorse 
ment ordering the debtor to pay has been always considered a 
a transfer__an idea borrowed from the law and practice o 
Negotiable Instruments__and the intention is given effect t 
by recognising the endorsement as a transfer. But, apat 
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From such cases, | would expect an instrument of transfer to 
be addressed to the assignee. The settlement of accounts con- 
taining the entry in Seetharama Aiyar v. Narayanaswami 
Pillat (4) was between the assignor and assignee and must 
be regarded as addressed to the assignee. But assuming that 
the instrument may be addressed to the debtor, there must be 
words operating as a transfer. 


In England, the matter has been complicated by the his- 
tory of the law relating to the assignment of choses in action. 
At common law, except in the case of an annuity, a chose in 
action cannot be assigned at all. The inconvenience of the 
rule was avoided by permitting the assignee to sue in the name 
of the assignor [see reference in f.n. (#) to S. 780 of 
Halsbury, Vol. IV]. The case where the debtor consents 
and novatio is effected is really not an assignment. But Courts 
of Equity recognised equitable assignments from the earliest 
times [Ryall v. Rowles (5){]. The assignment may be verbal 
(Halsbury, Vol. IV, S. 796). An agreement to’ assign is 
enough. [See Tudsbery on Equitable Assignments, pp. 53 and 
54 and Ryall v. Rowles (5a){]. An agreement may be made 
out from a course of dealing between the parties. (Halsbury, 
Vol. IV, S. 796). An order to pay will be enough provided 
the intention is clear. William Brandts, Sons and Co. v. 
Dunlop Rubber Co., Lid. (6). Then came the Judicature 
Act, 3. 25 (6). The Act created no new rights but enabled 
the assignee to sue in his own name. It has not made assign- 
able contracts which were not assignable in equity before. 
Nor does it impair the cficacy of equitable assignments which 
would previously have been valid (Halsbury, Vol. IV, S. 783). 
Mr. Anantakrishna Aiyar also contended that no particular 
form of assignment under the Statute is required, and relied 
on Halsbury, Vol. IV, S. 788, where it is said, “A direction or 
order by the creditor to pay the amount is sufficient” and re- 
ference is given to Harding v. Harding (3) and Brice v. 
Bannister (7). In the former (not a case of debt) the assignor 
George Harding writes the instruction to pay at the foot of 
the account furnished by the trustees. The case is similar to 
Rama lyen v. Venkatachallam Pattar (2). Wills, J. recog- 
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nises that, “ before the Judicature Act, it would have been im- 
possible to give a legal title to Laura Harding, so as to enable 
her to sue in her own name in respect of this right of action ; 
she could have maintained a suit in equity, but the legal title 
could not have been completed in her. Now it can be done.” 
He then points out that the trustees assented to the assignment. 
“Tt seems to me that that fact carries us a step further, and 
imports into the case another doctrine of equity.” Lord 
Alverston, C. J. in Brandts, Sons and Co. v. Dunlop Rubber 
Co.(8) thinks this is the real ground of the decision__a remark 
not affected by the reversal of the decision by, the House of 
Lords in William Brandts, Sons and Co. v. Dunlop Rubber 
Co., Ltd. (6) as I shall show lower down. In 
Brice v. Bannister (7) the only point argued and decided was 
that there can be a good equitable assignment of a future debt. 
It is true that Lord Coleridge, C. J. regarded it as a good 
assignment under the statute, but on appeal, this position was 
attacked und the counsel forthe respondent supported the 
judgment on the ground that there was a good assignment in 
equity. Cotton, L. J. opens his judgment by saying that there 
was a “ good equitable assignment.” Brett, L. J., who dis- 
sented discusses the case only on that footing. None of the 
Lords Justices refers to the Statute. This has been pointed 
out by Chitty, L. J. in Durham Brothers v. Robertson (9). 
“Tt is necessary to refer to Brice v. Bannister (7). Lord 
Coleridge, C. J. held that the assignment was within the 25th 
section. The Court of Appeal decided the case quite apart 
from the Act. Cotton, L. J. expressly decided the case on 
the ground of equitable assignment. Bramwell, L. J. reluc- 
tantly assented to this view. Brett, L. J. dissented but on 
general principles. So soon as it was ascertained that there 
was a good equitable assignment, with power to give a dis- 
charge, it became unnecessary to consider whether it fell with- 
in the Act or not.” In William Brandts, Sons and Co. v. 
Dunlop Rubber Co., Lid. (6) Lord Macnaghten 
says in (p. 461) : “ With the utmost deference to the Court 
of Appeal, I have great difficulty, in following their reasoning. 
The plaintiffs’ case was put in two ways. It was presented 
as a case within sub-sec. 6 of S. 25 of the Judicature Act. It 
yas also presented as 4 simple case of equitable assignment 





6. (1905) A C 354. 7. (1878) 30 B D 569. 
8. (1904) 1 K B 387 at 394. 9. (1898) 1 Q B 765 at 773. 
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perfected by notice. Unfortunately the stress of the argu- 
ment was laid on the Judicature Act. The Court of Appeal de- 
voted almost the whole of their attention to 1t. The sub- 
stantial question__the only question worth considering— was 
all butignored. It was treated as subordinate to the guestion 
on the statute and bound up with it. The Lord Chief Justice, 
with whom the other members of the Court agree, says, 1 come 
to the conclusion that this document does not fulfil that which 
is necessary in order to entitle the plaintiff to sue, on the 
vround that it is not an absolute assignment or an assignment 
at all within that section.’ Why that which would have been 
a good equitable assignment before the Statute should now be 
invalid and inoperative because it fails tocome upto the re- 
quirements of the Statute, I confess I do not understand. The 
Statute does not forbid or destroy equitable assignments, oF 
impair their efficacy in the slightest degree. When the rules 
of equity and the rules of the Common Law conflict, the rules 
of equity are to prevail. Before the Statute, there was a con- 
flict as regards assignment of debts and other choses in action. 
At law it was considered necessary that the debtor should en- 
ter into some engagement with the assignee. That was never 
the rule in equity. In certain cases, the Judicature Act places 
the assignee in a better position than he was before. Whe- 
ther the present case falls within the favoured class may be 
doubted. “ But, ” says the Lord Chief Justice, “ the document 
does not, on the face of it, purport to be an assignment nor 
usc the language of an assignment.” “An equitable assign- 
ment does not always take that form. It may be addressed 
to the debtor. It may be couched in the language of com- 
mand. It may be a courteous request. It may assume the 
form of mere permission. The language is immaterial if the 
meaning is plain.” After the references I have made to 
Cotton and Brett, L. JJ. in Brice v. Bannister (7), to Chitty, 
L. J. in Durham Brothers v. Robertson (9) and to Lord 
Macnaghten in William Brandts, Sons and Co. v. 
Dunlop Rubber Co., Lid. (6), I confess I do not 
understand the sentence tn S. 788 of Halsbury, 
Vol. IV. It seems to me conclusive from the manner 
in which Lord Macnaghten deals with Lord Alverston, 
C. J.’s judgment that, an assignment to be under the statute 
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must either “ purport to be an assignment or use the language 
of an assignment.” ° 

Now the Privy Council in Mulraj Khatau v. Vishwanath 
Prabhuram Vaidya(10) say: “The error arose from the learn- 
ed Judges not having appreciated that the positive language of 
the section precluded the application in India of the principles 
of English Law on which they based their decision.” 

Mr. Anantakrishna Aiyar referred to me to Nandubai v. 
Gau (11). There, Chandavarkar, J. relies on a sentence 
from Leake on Contracts, 3rd Edition, p. 1005. The passage 
also occurs in the 8th Edition at p. 881 and runs thus : ‘ But 
an order for payment out of a debt accruing due under a con- 
tract, as for goods sold, or for work and labour, or the like, 
is an assignment of a debt which must be stamped as a transfer 
of property.” Buck v. Robson (12) is cited as an authority. 
On an examination of the case I find that the latter is not an 
order of payment but contains express words of assignment. 
It runs: “I hereby assign to Messrs. R. & Son, etc.” It was 
neld that the latter was not an order for payment of money. 
The point discussed was that the latter related to a debt 
that may accrue due in future. The Court, following Brice 
v. Bannister (7) and differing from Ex parte Shellard, In re 
Allans (13) Bacon, V. C. held that it was assignment and it 
was admitted to evidence on payment of penalty. I do not 
think that the case supports the statement in Leake or the 
decision in Nandubai v. Gau (11). 

I may point out that there are other difficulties in the way 
of holding Ex. I to be an assignment. For the letter Ex. I 
to operate as an equitable assignment, the fund out ‘of which 
the payment was to be made should be specified and if no fund 
is specified, the order does not operate as an equitable assign- 
ment. [Halsbury, Vol. IV, S. 801, p. 378] citing Percival v. 
Dunn (14) where the order was handed to the third party 
as is the case before me[ Ryall v. Rowles (5) citing Rodick v. 
Gandeli (15)]. But a more formidable difficulty is 
that the assignment of a debt must be of the whole 
debt. It is true that the word “absolute” in the 
English Statute does not occur in the Transfer of Pro- 
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perty Act. But, the effect of the word ‘ absolute’ is that it 
should not be by way of charge [Durham Brothers v. Robert- 
son (9)] and the omission of the word permits an assign- 
ment of the debt by way of security [Mulraj Khatau v. Vish- 
wanath Prabhuram Vaidya (10) : see also Venkatachelam 
Aiyar v. Subramania Aiyar (16)]. But the distinction be- 
tween absolute transfers and transfers by way of 
security has nothing to do with the question whether 
the assignment should be of the whole or may be 
of apart. Inmy opinion the assignment of the debt 
must be of the whole and cannot be of part. The observations 
of Chitty, L. J. in Durham Brothers v. Roberston (9) 
at page 774 are pertinent. “It does not say ‘or any part 
of a debt or chose inaction. It appears tome as 
at present advised to be questionable whether an as- 
signment or part of an entire debt is within the 
enactment. If it be, it would seem to leave it in the power of 
the original creditor to split up the single legal cause of action 
for the debt into as many separate legal causes of action as he 
might think fit.” . The right of assignment is fot a comnton 
law right and is the creation of the Act and I do not think the 
Act ought to be construed so as to cause such obvious incon- 
venience to the debtor. Darling, J. expresses a similar doubt in 
Jones v. Humphreys (17). Lord Alverstone, C. J. uses words 
to the same effect in Brandis, Sons and Co. v. Dunlop Rubber 
Co. (8) and the reversal by the House of Lords in William 
Brandts, Sons and Co.v.Dunlop Rubber Co., Lid.(6) does not 
affect this portion of the Lord Chief Justice’s judgment. The 
different opinion of Darling, J. in(1902)1 K. B. at 14 does not 
convince me the decision being reversed by the Court of Appeal 
(on another point), as the reasons given do not meet the diff- 
culties pointed out by Chitty, L. J. in Durham Brothers v. 
Robertson (9). He deduces his conclusions from the fact 
that a future debt may be assigned. In Sabjan Sahib v. Abdul 
Aziz Sahib(18), Seshagiri Aiyar, J. makes an observation that 
the omission of the word ‘absolute’ was perhaps intended to 
settle the conflict in the English decisions. I have already point- 
ed out that the word ‘absolute’ is used in contrast to ‘by way of 
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sient security’ and has nothing to do with the point now raised. An 
op, assignment may be of the whole debt by way of security though 
vaiyangat when the security is worked out, a part only may suffice. There 
may be a series of assignments each of the whole debt by way 


of security. The assignees will then be in the position of a 


number of mortgagees. I am therefore of opinion for all 
these reasons that Ex. I is not an assignment or a valid assign- 
ment. 


The appeal fails and is dismissed with costs of respondents 
1 to 4 (plaintiffs). 
A. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice PHILLIPS AND MR. JUSTICE 
ODGERS. | 


The Secretary of Statc for India in 
i Council represented by the Collector 


o of Kistna ... Appellani* (Defendant) 


° U. à 
Dewan Bahadur Yellepeddi Janakiramayya ' | 
Pantulu Garu and another ~... Respondents (Plaintif 
and his Legal Representative). 


Inam—Resumplion—Issue of ryotwar: patta by Governmeni—Resum ption 


aaia declared illegal—E fect of—Right of pattadar to recover cist paid. 


India The Government resumed a devadayam inam and granted a ryotwari 
Ja oe patta to the plaintiffs vendor in respect of the lands. After his purchase 
naki- iene : : ; i 
ramayya the plaintif got a patla in his name and paid the cist on the lands. The 
Pantulu. resumption by Government having been declared to be illegal by a competent 
Civil Court, the plaintif brought a suit for recovery of the cist paid from 
the Government on the giound that the condideration for the levy of the 
assessment had failed. 

Held, that the plaintiffs suit was unsustainable. The plaintif having pur- 
chased the property with full knowledge that the right of Government to 
resume the land was being questioned, there was no question of his right to 
1ecover money paid under a misapprehension. 

Harnath Kunwar v. Inda1 Bahadur Singh, I L R 45 A 179 distinguished. 

The issue of a patta by Government in favour of the plaintiff not only 
did not convey the land in question to the plaintiff but did not even create 
a contract in respect of the land between him and the Government. 

Secretary of State far India in Council v. Kasturi Reddi, I L R 26 M 268; 
Secretary of State for India v. Raghavachari, 47 M L J 503 relied on. 


Appeal. against the decree of the District Court of Kistna 
at*Masulipatam in O. S. No. 3 of 1919. 


“Appeal No. 185 of “1921. 26th November, 1924, 
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The Government Pleader for appellant. 
S. Varadachariar and A. Venkatachalam for respondents. 


The Court delivered the following 


JUDGMENTS :__Odgers, J. : Government appeals from 
a decree of the District Court of Kistna whereby the plaintiff- 
respondent was held entitled to recover a sum paid by him to 
Government as cist of a certain village between 1912. 1916. 
The village in question was originally a Devadayam inam 
attached to a temple at Kara. Government resumed the inam 
jn 1908 or 1909 on the ground that the services were not be- 
ing performed and granted a ryotwari patta to one Ankitam 
Raja Rao who was in fact the hereditary trustee. The validity 
of the resumption was challenged in O. S. No. 28 of 1911 of 
the Temporary Subordinate Judge’s Court, Masulipatam. 
Meanwhile Ankitam Raja Rao had transferred the village 
to three others. The suit (O. S. No. 28 of 1911) was insti- 
tuted on 20th April, 1911, and on 26th April, 1911, the pre- 
sent plaintiff-respondent entered into an agreement with the 
three persons aforesaid to purchase the village., This was 
completed by Ex. K, 19th August, 1911. Subsequently, 
plaintiff-respondent paid the assessment demanded by Govern- 
ment and obtained a patta, Ex. N, of the village in his own 
name on 26th January, 1914. The suit, O. S. No. 28 of 
1911, was decided on 8th February, 1916, the Court holding 
that the resumption was illegal and in the absence of an appeal 
this declaration became final and established the right of tF 
temple to the inam. The plaintiff’s case in the present“ „ú 
under appeal was that the consideration for the levy of the 
assessment had failed, he having purchased the property in 
the belief that Government was the owner and that his title 
had been recognised by the grant of patta to him. The plain- 
tiff also pleaded that he had obtained no benefit by the sale 
and grant of patta as the tenants had disputed his title to re- 
cover rent from them. The District Judge held that there 
was a contract between Government and plaintiff and that 
this contract was void under S. 20, Contract Act, as both par- 
ties were under a mistake as to a matter of fact essential to 
the agreement and that it was not necessary for plaintiff to 
show that he had had to pay damages to a third party (in this 
case, the temple) before he could recever. Consequently undes 
S. 65 of the Contract Act the plaintiff was entitled to recover. 
It has not in fact been decided by the Lowtr Court whether 
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plaintiff did obtain any and what benefit from this transaction 
and we were urged by Mr. T. M. Krishnaswami Atyar to send 
“Le case back on this ground alone, byt on the view of the 
matter that I take, I think this will be unnecessary. I am by 
no means convinced that plaintiff was in April, 1911 under 
any mistake of fact. Ex. K recites that the lands sold to 
plaintiff are in the claim and enjoyment of the vendors. On 
30th May, 1912 plaintif petitioned to relinquish 102 acres 
of what he had bought by Ex. 1 (a), which was accepted on 
16th November, 1912. In Ex. P plaintiff asks that in a suit 
between himself and a tenant the case should be kept pending 
a possible’ appeal by Government against the order declaring 
the resumption illegal. That was in 16th February, 1916. 
That suit and others were dismissed on 21st February, 1916. 
In Ex. III, dated 25th August, 1917, plaintiff applied for a 
refund of the assessment paid. The Collector in his order, 
Ex. IV, dated 6th June, 1918, points out that no mesne pro- 
fits were claimed or allowed to the temple in O. S. No. 28 of 
1911. He continues that no refund can be allowed as the 
patta with the fixed amount of assessment was accepted by 
petitioner, who was in possession of the village on strength of 
the patta and made the payment of assessment voluntarily. 
On these documents it is impossible to say that a case of mis- 
take has been established. The facts are equally consistent 
with the plaintiff having with his eyes open contracted for the 
village in question and as being willing to run the risk either 
of an appeal by Government succeeding or of his ability to 
extract rent from the tenants. There is no evidence that 
plaintiff did not know that suit O. S. No. 28 of 1911 had 
been instituted at the date of his contract on 26th April, 1921 
and he has not gone into the witness-box to deny it. That 
cult was dismissed by the Subordinate Judge on 11th January, 
1913 and on remand, decreed on 8th February, 1916. The, 
plaintiff applied for patta on 26th January, 1914 and was 
thus perfectly well aware at least at the latter date that the 
matter of the resumption of the inam was being litigated. 

The Privy Council case cited in Harnath Kunwar v. Indar 
Bahadur Singh (1) depended on a misapprehension of the 
private rights of the vendor. There can be no such misappre- 
hension here when plaingiff accepted patta and when he knew 
the title of Government was being, questioned in litigation. On 
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the point of the existence of a contract between plaintiff and 
Government, it is necessary to consider the nature of a patta, 
as to whether it is a coptract or a grant of the land itself. In 
The Secretary of State for India v. Venkatapatha Raju (2), 

it was held that the liability to pay revenue does not rest on 
contract or some relation resembling contract. In The Secre- 
tary of Siate for India in Council v. Kasturi Reddi (3) Bhash- 
yam Alyangar, J. says it is in the nature of a mere bill and 
is not and does not purport to be in the nature of a grant or 
conveyance. He held that the question whether a patta was 
issued or not was immaterial on a question of title. See also 
The Secretary of State for India v. Raghavachariar (4). The 


same learned Judge in Gunmaiyan v. Kamakshi Aiyar (5) con- 


——— 


sidering the nature of resumption says, “ Even, when the 
Government exercises its right of resumption, it rarely, if 
ever, resumes the land even if the land itself had been granted 
as inam. It simply resumes the full assessment and it does 
so by the imposition of full assessment upon the land and con- 
verts it into ordinary ryotwari tenure.” [See also Boddu- 
palli Jagannadham v. The Secretary of State for India in. 
Council (6) and Muhammad Esuf Sahib v. Moulvi Abdul 
Sathur Sahib (7). 


These authorities are in my opinion conclusive on this 
question and therefore the issue of a patta not only did not 
convey the land in question from Government to the respond- 
ent but did not even create a contract in respect of the land 
between them. 


The remaining question is one of limitation. The Dis- 
trict Judge has held that Art. 96 applies and that the suit 
was brought within three years of plaintiff’s discovery of the 
alleged mistake. The respondent here relies on Art. 96 or 
120. On the other hand appellant refers to S. 59 of the 
Revenue Recovery Act (II of 1864) made applicable by S. 29 
(1) of the Limitation Act and alleges that the cause of action 
arose on 8th February, 1916 when the resumption was declar- 
ed illegal. S. 59 of Act II of 1864 reads as follows :— 

“Nothing contained in this Act shall be held to prevent parties deem- 


ing themselves aggrieved by any proceedings under this Act, except as herein- 
Lefoie provided, from applying to the Civil Courts for redress : provided that 
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Civil Courts shall not take cognizance of any suit instituted by such parties for 
any such cause of action, unless such suit shall be instituted within six months 
from the time at which the cause of action arose. ”° 


d 

It was held in The Secretary of State for India v. Naga- 
raja Aiyar (8) that the section was confined to cases of per- 
sons being aggrieved by illegal or irregular proceedings taken 
for collection of revenue under the provisions of the Act. I 
am of opinion that the collection of assessment from the 
plaintif might fall within this definition, but we have no de- 
tails and there is no evidence of the circumstances under which 
the collections were made. It is not, however, necessary in 
the view I take of the facts in this case and of the effect of 
the grant and acceptance of a patta to decide the point defi- 


nitely. In my opinion the appeal succeeds as to the return 
of the assessment levied and must be allowed with costs 
throughout. 

Phillips, J. : | agree. 

A. V. V. Appeal allowed. 


In THE High COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE PHILLIPS AND MR. JUSTICE 
ODGERS. 
Ramaswami Pillai and others 


Appellants* (Defena- 


ants 1 to 4) 


v. 
V. R. M. K. Muthukaruppan Chetty 
and others Respondents (Plaintiffs). 


Partnership—-Dissolution by death of partner—Suit by partner against legal 
representatives of deceased partner—Panticular items alone claimed—No claim 
for taking accounts—Rule of English Law—Exceptions—A bsence of personal 
knowledge of defendants—Justice as between parties. 


After the dissolution of a partnership by the death of a partner, another 
partner sued the legal representatives of the deceased partner to recover cer- 
tain specific sums of money alleged to be due to the partnership from the de- 
ceased partner. No final settlement of accounts had taken place and the 
defendants had no personal knowledge of the transactions and the business of 
the partnership. Held, the defendants were entitled to have all questions at 
issue determined by the taking of final accounts, as that alone would do justice 
tc all the parties. A suit for specific sums of money alone without a prayer 
gor an account would not be maintainable. 
eee eee ee 

"Appeal No. 153,0f 1922. ° 

? 8. (1923) 44 ML J 645. 





25th November, 1924. 
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It is a well-established rule in English Law that Courts will not interfere 
ketween one partner*and another unless it be for the purpose of dissolving the 
partnership or, if it was dissolved, of finally winding up its affairs. ‘This 
tule has in later years been considerably relaxed when justice demanded the 
Court’s intervention to prevent some definite wrong or redress some particular 
grievance, such as to prevent a partner deriving advantage from his own mis- 
conduct by compelling his co-partner to submit either to a continued wrong 
or to a dissolution. In all such cases the principle is that, where justice re- 
quires all the dealings of the partnership should be finally determined, the 
Court will not allow a partial account to be taken but that when the basis 
of the claim is unconnected with the partnership business or is only very re- 
motely connected therewith, an action is maintainable when no injustice is 
caused by dealing with one claim separately. Each case must depend on its 
special circumstances and upon whether justice can be done without taking 
au account. English and Indian case-law referred to. 


Appeal against the decree of the Court of the Additional 
Subordinate Judge, of Ramnad at Madura in O. S. No. 35 of 


1919 (O. S. No. 79 of 1919 on the file of the Court of the 
Subordinate Judge of Ramnad). 


K. Bhashyam Aiyangar and V. C. Veeraraghavachariar 
tor appellants. 


A. Krishnaswami Aiyar and M. Subbaroya Aiyar’ for 
respondents. 


The Court delivered the following 
JUDGMENTS : Phillips, J. :_Plaintiffs and one Muthu- 


vairava Pillai were partners in a business carried on in Erode 
and other places. The 1st defendant is father of the late 
Muthuvairava Pillai, defendants 2 and 3 are his sons and 4th 
defendant is his brother’s widow. Plaintiffs have brought 
this suit against the defendants as legal representatives of the 
deceased Muthuvairava Pillai alleging that the latter and the 
defendants were members of a joint Hindu family. ‘The 
suit is to recover certain sums of money due to the partnership 
firm by the deceased partner, and in the original plaint there 
were four such items. The first and the third are said to be 
sums borrowed by the deceased on his own account and repaid 
out of partnership money ; the second item is the amount said 
to have been overdrawn by the deceased and therefore due to 
the firm ; the fourth item is also an amount relating to his 
drawings on account of his salary less the profit which is due 
to him. 


The accounts of the partnership, which became dissolved 
by the death of Muthuvairava Pillai, have never been taken 
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and, consequently, the defendants pleaded that this suit was 
not maintainable, as plaintiffs were not suing*for an account. 
Subsequently, the plaintiffs withdrew their cbaim to the fourth 
item on the ground that that item was disputed and was based 
on a different cause of action to the other three. Defendants 
again opposed this amendment and repeated their plea that 
the suit should be for the taking of accounts. This item which 
has been withdrawn would, to a certain extent, necessitate 
taking of an account in order to ascertain whether the amount 
credited to the deceased as his share of the profits was correct; 
but nevertheless the Subordinate Judge allowed the amendment 
and proceeded to trial holding that the suit is maintainable. 
After taking evidence on the merits of the case he has decreed 
plaintiffs’ suit in respect of the three items which still remained 
in the plaint. The defendants now appeal and again plead 
that the suit as framed is not maintainable, and this has been 


argued as a preliminary point without going into the merits of 
the case. 


It was a very well-established rule in English Law that 
Courts would not interfere between one partner and another 
unless it was for the purpose of dissolving the partnership or, 
if it was dissolved, of finally winding up its affairs. This rule 
has in later years been considerably relaxed because it was 
found to work hardship in certain cases and in the result 
Courts have interfered in order to prevent a partner deriving 
advantage from his own misconduct and have not insisted on 
the other partners submitting either to continuance of the 
wrong or to a dissolution ; but the reason for the relaxation 
of the rule has been explained in Lord Lindley on Partnership, 
8th Edition, page 630 as follows :— “The first question 
(namely, when can an action be maintained between partners 
without taking a general account of all the partnership dealings 
and transactions) can only be answéred generally by saying 
that each case must depend upon its own circumstances and 
upon whether justice can really be done without taking such 
an account.” In the present case, the defendants state that 
an account should have been taken in order that the amount 
due by, or to, Muthuvairava Pillai might be finally determined. 
Plaintiffs answer to this is that they are not asking for the tak- 
ing of accounts because the items specified by them as being due 
by tHe deceased are moneys which were not brought into the 
partnership accounts but were taken by the deceased for his 

e . 
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own purposes. ,So far as item 2 is concerned, this is clearly 
wrong, for it represents the amount of drawings by the de- 
ccased partner, drawings which he was entitled to make, for 
as a partner he was entitled to use as much of the partnership 
money as would represent his share of the profits. Similarly, 
as regards the other two items, I do not think that they can be 
treated as sums of money entirely unconnected with 
the partnership business. They represent two sums 
of Rs. 10,000 and Rs. 3,000 respectively, borrowed by 
the deceased in the name of the partnership, and 
the repayment of these loans is shown in the part- 
nership accounts. The question whether the firm received the 
benefit of these two sums of money is one which has to be de- 
termined on a consideration of the evidence ; and | may say 
here that, if really the money was not credited to the part- 
nership at all, it is extraordinary that Muthuvairava Pilla 
should have shown the repayment of the money in the partner- 
ship accounts, thus clearly proving his own misappropriation. 
However that may be, I think that these items cannot be 
treated separately from the partnership business and I dosnot 
think that the cases relied upon by the respondents are any 
authority to the contrary, i. e., Cross v. Cheshire (1), Smith v. 
Barrow(2), Bedford v. Brutton(3) and Ex parie Ye mge(4). 
In the first of these cases [Cross v. Cheshire (1)] e suit was 
held to be maintainable because it was for an ount which 
had been decreed against the partnership in’ spect of the 
private debt of onc of the partners; the sẹ” 4 case [Smith v. 
Barrow (2).] is somewhat similar, for it/ 4 a suit by one part- 
ner against another to recover his own money which had by 
mistake been put into the partnership funds. Again in 
Bedford v. Brutton (3) a member of a company was allowed 
to sue for rent due to himself personally as against the trustees 
for the company. The fourth case [in Ex parte Younge (4) ] 
does not refer to a suit but to Bankruptcy proceedings. In 
Smith v. Barrow (2)the suit was allowed, but with regard to 
the further claim for a sum of £30 which was due to 
the partnership, it was held that the action could not be main- 
tained. In Bedford v. Brutton (3) it was pointed out by 
Tindal, C. J., that if the action were virtually and substantially 
an action on covenant, brought by the assignees of one partner, 
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who has become bankrupt, against three of, his partners, to 
recover damages against them, to which the plaintiff himself 
must be contributory if he succeeds, the action would not be 
maintainable. And we may observe that in all these cases 
the principle is that, where justice requires that all the dealings 
of the partnership should be finally determined, the Courts will 
not allow a partial account to be taken but that when the basis 
of the claim is unconnected with the partnership business, or 
is only very remotely connected therewith, an action is main- 
tainable, when no injustice is caused by dealing with this one 
claim separately. As instances of the former class of case 
I may refer to Lakshmana Clretty v. Nagappa Chetty (5), 
Annamalai Chetty v. Annamalai Chetty (6) and Godhanram 
v. Jaharmull Puglia (7) and to Karri Venkata Reddy v. Kollu 
Nearasayya (8) and Sunkara Ratha Doss v. Epari Kopilo(g) 
as instances of the latter. As pointed out in Lindley on Part- 
nership, each case must depend on its own special circumstances 
and upon whether justice can be done without taking an 
account. 


“ In the present suit, the defendants have no personal 
knowledge of the transactions and business of the partnership, 
but they are entitled to have all the questions at issue deter- 
mined by taking of accounts ; for it may well be that, if ac- 
counts are taken amounts will be found due by the partner- 
ship to the deceased which must be set off against the items 
now claimed separately. It is possible also that in addition 
tc the items claimed separately, plaintiffs may be entitled to 
recover a turther amount ; in either case, justice will not be 
done between all the parties unless their claims are determined 
by final settlement of accounts. Even if the items claimed by 
plaintiffs were really items criminally misappropriated by the 
deceased, their action would be an action in tort and they 
would only have the right to recover any damages for which 
the deceaesd is liable out of his assets in the hands of the 
defendants. If, on the other hand, some money is due by the 
firm to the deceased, the defendants are entitled to have the 
benefit of that amount. It is impossible therefore to do jus- 
tice to all the parties without taking a final account of the 
partnership. 





e 
5. (1917) 34 ML J 408. e & (1919) 10 L W 67. 


7. (1912) I L R 40 C 335. 8. (1908) ILR32M 76:19 ML J 10. 
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Plaintiffs have definitely, and somewhat obstinately, de- 
clined to alter their suit into one for taking of accounts and 
have proceeded to trigl on the basis that this was not necessary. 
During the hearing of the appeal, however, Mr. A. Krishna- 
swami Aiyar for the plaintiffs made a request that the amend- 
ment of the plaint may now be allowed for apparently plain- 
tiffs are afraid that a suit for account would now be barred 
by limitation. Inasmuch as the plaintiffs have established 
their claim in the Lower Court to certain items I think it is 
equitable that an account should be taken but as they obstinate- 
ly refused to make any such amendment of their plaint in the 
carlicr stages of the trial, they are responsible for all the costs 
that have hitherto been incurred. {T would therefore allow 
the amendment to be made on condition that plaintiffs pay all 
the defendants’ costs of the original trial and in this Court 
within two months. If that is done, the suit will be remanded 
for fresh disposal after amendment of the plaint but in de- 
fault the suit will be dismissed with costs throughout. 

Odgers, J. ~The facts have been fully set out by my 
learned brother. tagree, but I will add a few words on my 
view of the legal point which has been raised, vis., whether the 
Subordinate Judge was right in his view that the adjudication 
of the three items claimed in the suit does not necessitate a tak- 
ing of the entire accounts of the partnership. In considering 
this question it is important to remember that the partnership 
during the subsistence of which the various acts alleged 
against Muthuvairava Pillai took place was dissolved before 
suit by his death. There is also no question that if a part- 
nership account were taken certain amounts would be found 
due to the deceased partner, Muthuvairava Pillai who had 
t{16th or r{r7th share in the partnership and who would not 
be liable to his partners in any event for more than 15|r6 or 
:6|x7ths of the amounts in question. The present defend- 
ants are the father, sons, and brother’s widow of Muthuvai- 
rava Pillai. The rule laid down in Karri Venkata Reddi v. 
Koltn Narasayya (8) is that the Court is to determine under 
what circumstances it would be equitable to order a partial ac- 
count and that if the account sought for does not involve the 
taking of a general account the Court will as a rule give the 
relief asked for and will refuse to interfgre only in those cases 
in which a partial account wquid work injustice to the other 
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partner. In Lakshmana Chetti v. Nagappa Chetti (5) it 
was said the plaintif was practically suing himself and his 
partner and that as he sought to establish liability against the 
defendants on the basis of accounts and had not asked for 
them the suit would not lie. In Godhanram v. Jaharmull 
Puglia (7) in a suit by a principal against an agent it was 
held that plaintif could not be permitted to select capriciously 
a single transaction and claim the fruits thereof without the 
adjustment of the rights and liabilities of the parties in rela- 
tion: to other transactions. Lord Lindley in his work on 
Partnership (8th Edition), p. 539, says that the old rule was 
that the Court would not decree a partnership account unless 
a dissolution was sought on the ground that formerly Courts ` 
of Equity were adverse to any interference between one part- 
ier and another. This rule has been however relaxed in more 
modern practice when justice demands the Courts’ intervention 
to prevent some definite wrong or redress some particular 
grievance. The Courts will not now, if it is possible to avoid 


_it, allow a partner to derive advantage from his own miscon- 


duct by compelling his co-partner to submit either to a con- 
tinued wrong or to a dissolution. It is argued for the res- 
pondent that the present case comes within the modern rule 
of exceptions, which rule, be it noted, is expressly said to be 
designed to prevent the necessity of suing for a dissolution. 
Here dissolution has already taken place. The cases cited 
by Mr. A. Krishnaswami Atyar for the respondents are the 
following :— Cross v. Cheshire (1), Smith v. Barrow (2), 
Ex parte Younge (4) and Bedford v. Brutton (3). In Cross 
v. Cheshire (1) it was held that if one of the partners is called 
upon by the act of the other to pay his private debt, the for- 
mer may recover the money so paid by an assumpsit for money 
paid to the use of the other, as the defaulter had admitted 
that the debt was his own and not connected with the partner- 
ship accounts. (The italics are mine.) 


In Smith v. Barrow (2) it was held that where money 
was wrongly carried to the partnership accounts when it was 
really received by one partner for the separate use of the 
other, an action may be maintained. This is the converse 
case to Cross v. Cheshire (1). 
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Ex parte Younge(4) was the case of one partner abstract- 
ing the joint property of the partnership by fraud. It was 
held that the partmership might prove against his separate 
estate for that wrong. The case was in bankruptcy. Bed- 
ford v. Bruttow (3) proceeded on the express terms of the 
‘deed and can have no bearing on the present case. 


The English cases quoted all refer to subsisting partner- 
ships and as stated form exceptions to the general rule in order 
to preserve the partnership and prevent dissolution. In my 
opinion they do not apply to the present case. “In my opinion 
justice cannot be effectively done here without taking a regular 
partnership account which moreover will be essential at some 
time or another. It is therefore clear to me that the Sub- 
ordinate Judge ought to have held the suit not maintainable 
without a prayer for an account. A fresh suit for that pur- 
pose would now be barred under Art. 106, Limitation Act, as 
Muthuvairava Pillai died in 1919. ‘The plaintiffs had two 
opportunities of amending their plaint and did not take advan- 
tage of either. I think, under the circumstances, though I 
feel it is an indulgence, that on condition that they pay “all 
the costs incurred up to date, they may be allowed to amend 
at this stage. 1 agree with the order proposed as to the con- 
ditions under which amendment should be allowed. 


T.S. V. Amendment ordered. 


In THE HicH Court oF JUDICATURE AT MADRAS. 
PRESENT :— MIR. JUSTICE KRISHNAN. 
C. Janardhanan and another ... Petitioners* (Res- 
pondents 1 and 2) 


y. 
N. M. Verghese and two others... Respondents (Petitioner- 
Respondents 3 and 4). 


Civil Procedure Code, S. 115—Election petition—Preltminary objections to 
maintainability of—Order of Lower Court overruling objections and directing 
enquiry—Revision—Inter ference by Hig Court—&lectoral Roll—Finality of, 
:n proceedings to contest clection—-Madras Election Enquiry Rules, Rr. 8 and 11 
—Scope of. l 

Where a petition was put in Court to set aside the election of a successful 
candidate in a ward of a Municipality, it was contended that the objection 
ie Ne 
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petition did not disclose any grounds on which an enquily could be held under 
R. 11 of the Election Enquiry Rules framed by the Local Government. The 
Court passed an order deciding that the petition di&closed reasons for going 
into evidence and foi holding an election enquity. “On revision to he High 
Court, eld, that the order of the Couit below, though interlqzutory, was open 
t revision by the Iligh Court. It is proper thai the High Court should decide 
\hethe: the petition disclosed any grounds for holding an enqui1y and if it 
did not, the ligh Court should say so at once and stop the enquiry at the out- 
sct. Ii the clection petition did not disclose any ground for an enquiy, the 
Lower Court would be cxercising a jurisdiction not vested in it by holding 
sich an enquity. 

Unless the objections 1a2ised in an election petition come under one or 
othe: of the three sub-clauses of R. 11 of the Election Enquiry Rules, the election 
petition should be rejected ta limine. It is not a valid objection to an election 
that the successful candidates name had been wrongly put on the electoral 
roll because he had not paid taxes or was resident outside the Municipality. 
‘he electoral roil, having been finally settled, must be taken as finel for the 
jy. rpo.es of all “election proceedings” including an enquiry by the Court into 
the validity of an clection,  Palaniswam: Pillai v. Srim@asarangachara, 
47 ML J 795 followed. 


A complaint of irregularity against the Chaitinan or the revising autho- 
ity in the matte: of prepating the final clectoral 1oll would not, even if true, 
aflett the clection® of the successful candidate. 


C. R. P. No. 246 of 1924. 
Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Cochin in O. P. No. 2 of 1923. 


C. M. P. No. 1293 of 1924. 

Petition praying that the High Court may direct stay of 
further proceedings in O. P. No. 2 of 1923 on the file of the 
Court of the Subordinate Judge of Cochin pending disposal of 
the said C. R. P. No. 246 of 1924. 

T. M. Krishuaswami Aiyar and B. Pocker for petitioners. 

T. S. Viswanatha Aiyar for respondents. 

The Court delivered the following 


JupGMenr ;:— These are two applications under S. 115 
of the Code of Civil Procedure to revise the common order 
passed by the Subordinate Judge of Cochin on two applica- 
tions put in by the respondents against the petitioners who were 
declared to have been elected in two wards in the town of 
Cochin to have their clections set aside. The petitioners 
objected before the Subordinate Judge that the petitions filed 
against them did nog disclose any grounds on which an enquiry 
could be held under R. 11 of the Election Enquiry Rules 
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(ramed by the Governor in Council, Madras, and published Janardhanan 
in the Fort St. George Gazetie, dated 30th November, 1920; Verghese 
and they asked thefefore that the petitions should be dismissed 
without any enquiry. The Subordinate Judge, however, pro- 
nounced a common order in both cases deciding that the peti- 
tions did disclose reasons for going into evidence and for 
holding an election enquiry. It is against that order that 
these revision petitions have been filed in this Court. 


A preliminary objection has been taken by the learned 
yakil for the respondent before me that I should not inter- 
fere under S. 115 of the Code of Civil Procedure as the order 
of the Subordinate Judge was an order passed in the course of 
the election enquiry and that this Court should not interfere 
with such interlocutory orders. I am not able to support this 
objection, because it seems to me that if as the learned vakil 
jor the petitioners argues the election petitions did not dis- 
close any ground for an enquiry, the Subordinate Judge will 
b exercising a jurisdiction not vested in him by holding such 
an aguiry and to hold it will simply lead to waste of time 
of the Court and of the partics. In such a case it seems to 
me that it is but right and proper that this Court should 
decide whether the petitions disclose any grounds for holding 
an enquiry and, if they do not, this Court should say so at once 
and stop the enquiry at the very outsct. The question then 
which has to be considcred is whether these clection petitions 
filed disclose any ground for an election enquiry. Rule II of 
the rules already referred to says what the circumstances are 
under which the election of a candidate can be declared to be 
void. There are three sub-clauses to the rule (a), (b) and 
(c) ; and (b) has four sub-divisions. Unless the objections 
raised in the election petitions can be brought under one or 
other of these clauses it is clear that the election petitions 
should be rejected id limine. The only point taken in the 
petitions in this case is that the candidates who have been de- 
clared elected, were wrongly put upon the electoral roll be- 
cause they had not paid their taxes and that one of them was 
not a resident within the Municipality. It is contended that. 
on account of these objections these candidates should not have 
been put on the electoral roll. With regard to one of the 
men these objections were taken before the revising authority 
after the preliminary electoral roll had been published, but 
that authority overruled the objections and continued his name 
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on the roll. As regards the two others no objections were 
taken before the revising authority and their names appeared 
on the roll as those of fit and proper perfons to vote and to 
stand as candidates for election. R. 8 (a) of the rules for 
the preparation of the electoral rolls makes it quite clear, as 
the Subordinate Judge himself has noted, that the electoral 
roll when finally settled must be taken as final for the pur- 
poses of election proceedings. It says, “ No failure to observe 
the dates prescribed in these rules or to observe other direc- 
tions regarding the preparation of the electoral roll shall en- 


“title any one to question the validity and conclusiveness of the 


registers in election proceedings.” To get rid of the effect 
of this rule which gives finality to the electoral roll it was 
argued that the word “ proceedings” applied only to proceed- 
ings taken for election and that as soon as the election was 
over and an election enquiry was started, it was no longer an 
election proceedings ; in other words, it was contended that 
“ election proceedings” do not include an election enquiry at 
all, This argument was accepted by the Subordinate Judge. 
But it seems to me it is clearly erroneous. “ Election proceed- 
ings ” include all proceedings relating to an election until it 
is finally determined who the candidate is who has been pro- 
perly elected. It thus includes an election enquiry. This 
is the view that has been taken by this Court in a recent case, 
Palanisami Pillai v. Srintvasarangachariar (1) and I respect- 
fully agree with it. It seems to me that to hold otherwise 
will lead to an absurdity, for there is no object whatsoever in 
making the electoral roll final for the purpose of election if 
the whole thing can be reopened by making it possible for a ° 
candidate who has been disappointed to put in a petition and 
get it decided by a Court whether the electoral roll was a pro- 
per roll or not. The very object of making the electoral 
roll final is to avoid the diffculty of a candidate standing for 
election who can afterwards be objected to as disqualified or 
canvassing for votes from people who might afterwards be 
declared to be improper voters. For the purposes of an elec- 
tion a roll has to be settled and after that is settled, it must 
‘be taken as settled for all purposes of the election up to the 
very end till it is finally declared who the properly elected 
candidate is. s 


PETES E EEE E EE 
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It was attempted to be argued that R. 8 (a) would not 
apply to a case where a candidate has failed to pay his taxes, 
because it was said that the rule, which lays down that the 
name of a person who has not paid taxes shall not be included 
in the electoral roll, is a provision in the Act itself in S. 46, 
and that R. 8 (e) does not deal with objections based on the 
provisions of the Act. There is however nothing in the word- 
ing of R. 8 (e) to exclude any such objection. “ Failure to 
observe other directions ” mentioned in it is not confined to 
directions in the rules but include directions in the Act as well. 


It is also urged before me that the allegations in the peti- 
tions would come within cl. (a4) of R. II of the rules of 
30th November, 1920. That clause says, “If in the opinion 
of the Judge the returned candidate, his agent, or any other 
person with the connivance of such candidate or agent, has 
committed or abetted the commission of any one of the offences 
described in Ss. 52 to 58 of the Madras District Municipalities 
Act, the election of the returned candidate shall be void.” I 
have looked carefully into the allegations in the petitions filed 
by the objectors in these two cases but I can find none thgre of 
any offence having been committed under S. 52 by the candi- 
dates or their agents. As regards the allegation that the 
names of candidates were improperly retained on the rolls 
even though taxes were not paid, the objection is to the con- 
duct of the revising authority and of the Municipal Chairman. 
It is not an allegation against the candidate of having com- 
mitted any offence. It is not even an allegation against the 
Chairman or the revising authority which would come under 
S. co ; but even if it did, an allegation against the Chairman 
or the revising authority would not affect the candidate under 
R. 11 (a). So far as I can see, there is no allegation in the peti- 
tions filed by the objectors in the Lower Court which requires 
an enquiry to be held ; the petitions should therefore have 
been dismissed. 


I allow the revision petitions and dismiss the election peti- 
tions with costs in this and the Lower Courts. l 


Vakil’s fee Rs. 50 in each petition. 


A. V. V. Revision Petitions allowed : 
Election Petitions dismissed. 
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IN THE HiGH COURT OF JUDICATURE'AT MADRAS. 
PRESENT : MR. Justice Ramesam AND MR. Justice 
VENKATASUBBA RAO. - 


Marimbi ... Appellani? (Plaintif) 
V. 
Kakani Sundar Rao, minor, by guardian 
Desiraju Venkayamma and another... Respondents (De- 


fendants 2 and 3). 


Mortgage—Aitestation—Proof of—Evidence of one of the attestors—Sufi- 
clency of. 

Where one of two attestors to a mortgage deed was dead and the other 
atfestor who was examined as a witness proved not merely his own signature 
and attestation but also the signature of the other attestor who had signed as 
such, Aeld, that the mortgage document was duly proved. 


Gangayya v. Subbamma, zi M L J 305 distinguished. 


Second Appeal against the decree of the Court of the 
subordinate Judge of Guntur in A. S. No. 44 of 1921, pre- 
ferred against the decree of the Court of the Second Addi- 
tional District Munsif of Guntur in O. S. No. 78 of 1920 
(O. S. No. 1788 of 1919 on the file of the Court of the 
Principal District Munsif of Guntur). 

B. Somayya for appellant. 

P. Satyanarayana for respondents. 

The Court delivered the following 

JUDGMENT : Assuming that calling one attestor and 
merely proving the execution of the document and his attesta- 
tion is not enough and that the fact of attestation of two wit- 
nesses has to be proved, we think the requirements of law are 
satisfied in this case. 

D. W. í in this case, in the chief examination, proves his 
own attestation and the execution. He supplements his 
answer in the chief examination by his answer in the re-exami- 
nation (which was not objected to) by proving the signature 
of the other attestor and the writer. The other attestor 
whose signature is proved is dead, but described himself on 
the document as an attestor. We must presume, now that 
his signature is proved, that he knew the law and described 


himself as an attestor because he saw the executant sign the 


document. This presumption can, of course, be rebutted 
by further cross-examination® The plaintiff did not care to 


a SSeS "Ee 


tS A No. 1173 of 1922, °% 18th November, 1924. 
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ask for permission to further cross-examine the witness, for 
obvious reasons. Under these circumstances we must hold 
that the parties wege content to leave the witness with the 
understanding that the other attestor’s signature as an attestor 
has been proved. In Thanneru Gangayya v. Bommadevara 
Subbamma and others (1) only the execution and the 
attestation of the attestor who has been called were proved 
and nothing was said about the other attestor. We therefore 
hold Ex. II has been properly proved. 

The only other point argued before us is that the plaintiff 
was a purdanashin lady. ‘This has been found against by the 
Courts below. The Second Appeal fails and is dismissed 
with costs of first respondent. 


A. V. V. Appeal ‘dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice WALLACE AND MR. JUSTICE 
MADHAVAN NAR. 


V. Janakiramayya ...  Petitioner* (Gomplainant) 
v. 
Nimmagadda Brahmayya ©... Accused. 


Limitation Act, S. s—Criminal appeal—Presentation out of time—No sufi- 
cient cause for excusing delay—Power of Court to accept appeal—Procedure— 
Acquittal—Interference in revision—W hen justified. 

Under S. 5, Limitation Act, a Criminal Appellate Court has power to ex- 
cuse delay-and admit a time-barred appeal. But if it is not satisfied that 
the appellant had sufficient reason for not preferring the appeal in time, it 
has no power to extend the period and admit the appeal. Its proper procedure 
should be to move the High Court to exercise powers of revision. 

Where, however, such a time-barred appeal is admitted and the appellant 
acquitted, the High Court will not interfere in revision unless there is a gross 
miscarriage of justice which ought to be remedied. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, and S. 107 of the Government of India Act, 
praying the High Court to revise the judgment of the Court 
of the Sub-divisional Magistrate of Bezwada in Cr. A. No. 58 
of 1923, preferred against the judgment of the Court of the 
Stationary Sub-Magistrate of Bezwada in C. C. No. 565 of 
1923. 

*Cr RC No. 307 of 1924 ö Š 


(Cr R P No. 258 of 1924). 3 sth November, 1924. 
I. (1921) 41 M L J 305. 2 
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V. Suryanarayana for petitioner. 


The Public Prosecutor on behalf of the Crown. 
The Court made the following 


ORDERS -_Wallace, J. :_The first point raised in this 
petition is whether the Lower Appellate Court had jurisdic- 
tion to admit a criminal appeal which was out of time, that 
Court itself finding that the appellant had not shown convinc- 
ing reasons for not presenting it in time. The provision of 
law applicable is S. 5 of the Indian Limitation Act, and under 
that provision the Court cannot extend the time unless it is 
satisfied that the appellant had sufficient cause for not prefer- 
ring the appeal in time. The Lower Appellate Court was 
not so satisfied and therefore had no authority to éxtend the 
period and admit the appeal. Its proper procedure would 
have been to move this Court to exercise its powers of revision. 


As to whether we should now interfere and reverse the 
acquittal, it is a question of whether there has been any gross 
miscarriage of justice which ought to be remedied. I cannot 
hold that there is any such question. The appellant had been 
convicted of theft for removing earth from a village site, said 
to belong to the Zamindar of South Vallur Estate. The 
village site is an open vacant place, used as a latrine, not very 
obviously in the physical possession of any one. To say that 
the site belongs to the Zamindar as village site is not the same 
thing as saying that the earth in it is all his private perquisite, 
which he can dispose of for his own private profit. The in- 
tention to cause wrongful loss to the Zamindar, or the con- 
tention that wrongful loss has been in fact caused to the 
Zamindar, has not been clearly made out. The matter is 
more of a civil nature than criminal. 


I would therefore refuse to interfere and dismiss this 
petition. 

Madhavan Nair, J. : | agree that this petition should be 
dismissed. I would like to add that, in view of S. 5 of the 
Limitation Act, it cannot be contended that the Appellate 


- Magistrate has no power to excuse the delay and admit the 


time-barred criminal appeal. A criminal appeal filed after 
the expiry of the prescribed period of limitation may be ad- 
mitted if the Court is satisfied that the appellant had sufficient 
reason for not preferring the appeal within the period of limi- 
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tation [see Surta Singh v. The Crown (1) and Rahman v. 
The Crown (2):]. In the case before us the Lower Appel- 
late Court was not satisfied from the appellant’s afidavit that 
there was sufficient reason to excuse the delay. It had, there- 
fore, no power to extend the period and admit the appeal. 
As pointed out by my learned brother, its proper procedure 
would have been to move this Court to exercise its powers of 
revision. 


T. S. V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SRINIVASA AIYANGAR. 
Karpaga Nidhi, Ltd., Coimbatore, by 


Secretary, Rangia Goundar ... Petitioner* (Petitioner) 
v. 
Vania Vilasa Nidhi, Ltd., by Secretary, 
Nammalwar Chettiar ... Respondent (Respondent) 


Civil Procedure Code, S. 73—Application for rateable distribution—Order 
dismissing, on misconception of provisions of S. 73—Revision against—Inter- 
ference in. e . 

An application for rateable distribution was dismissed by the Court below, 
it being of opinion that it had no jurisdiction to order payment out as the 
application was presented subsequent to the realization of the assets. The 
Court below overlooked the provisions in S. 73, Civil Procedure Code, that every 
person that had applied to the Court previous to the realization of assets for 
execution of the decree obtained by him was entitled to come in under that 
section and have rateable distribution. When the petition was filed no pay- 
ments had been ordered to be made. 

Held, that the order of the Court below was made on the misconception 
that an application must have been made by petitioner before distribution of 
assets and that it was liable to be set aside in revision. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Principal Dis- 
trict Munsif of Coimbatore in C. M. P. No. 1008 of 1924 in 
O. S. No. 1257 of 1922. 

S. Nagaraja Aiyar for petitioner. 

P. Markandeyalu for respondent. 

The Court delivered the following 

JUDGMENT :_I think this petition ought to be allowed, 
The District Munsif in the Court below was apparently under 


the impression that he had no jurisdiction to order paymegt 


*C R P No. 632 of 1924. . rst December, 1924. 
1. (1920) IL Rr Lah 508. 2. (123) 5LLJ 47% 
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out on the application of the petitioner for the reason th 
his application for rateable distribution was presented’ subs 
quent to the realization of the assets. ' The learned Distri 
Munsif obviously overlooked the provisions in S. 73, Cin 
Procedure Code, that every person that had applied to tl 
Court previous to the realization of assets for execution | 
the decree obtained by him was entitled to come in under th 
section and have rateable distribution. The learned val 
for the respondent has drawn my attention to two decisio. 
of this Court. The first is the one reported in Somasundara 
Chetti v. Tirunarayana Pillai (1). In that this Court refus: 
to interfere because it was of opinion that a regular suit w 
in the circumstances of that case the more efficacious remes 
having regard to the fact that the rights of parties not befo 
this Court might conceivably be affected by any order th 
may be made behind their backs. There is no such difficul 
here because in the present case when the petition was fil 
no payments had been ordered to be made, and I do not nc 
propose to make the order finally. The other case cited | 
the learned wakil for the respondent is that reported 
Muthiah Chetty v. ‘Alagappa Chetty (2). There are ce 
tain observations in the course of the judgment in that de 
sion to the effect that if an enquiry should be found necessa 
for determining the rights of particular judgment-debtors 
the fund applied for to be distributed the appropriate proc 
dure would be not under S. 73 but in a regular suit. No su 
enquiry is or could at all be necessary in this case, becau 
both the judgment-debtors in the suit in which the proper 
was sold were judgment-debtors also in the suit in which tl 
decree was obtained for which rateable  distributic 
is now applied for. Both of them being liable for the enti 
decree of the petitioner no enquiry into any share or intere 
of particular judgment-debtors would be necessary. T] 
Lower Court having dismissed the petitioner’s application ¢ 
the misconception that an application must have been made ł 
him before distribution of assets the order should be set asid 
and I hereby set aside the order and remand the applicatic 
to the Lower Court for being heard if necessary after noti 
to ali the parties concerned. The respondent will pay tl 
petitioner's costs of this Civil Revision Petition. 

° A.S. V. Order set aside. 


1. (1914) M W N 738. 2 47 IC 296. 
° 
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In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAMESAM. t 
Bachu Chinna Nagappa ... Appellant* (1st defendant) 


v. 
Bachu Naranappa and another... Respondents (Plaintif and 
` 2nd defendant). 


Hindu Law—Widow—A ljenation—Suit for husband’s share of property— 
Compromise—Acceptance of joint status and items of property for herself— 
How far binding om reversioners—Bona fides—Tests of. 


A Hindu widow sued for recovery of her hugband’s share of the family 
properties alleging that he had become divided from the rest of the family. 
She compromised the suit, admitting that there was no division and accepting 
some lands absolutely for herself after giving up the rest of the property claimed. 
In a suit by the reversioner challenging the transaction, it was proved that the 
husband had become divided and that the compromise was not bona fide but the 
result of collusion. Held, the compromise amounted to an alienation and was 
not binding on the reversioners. 


In all such cases the questions whether the compromise by the widow was 
bone fide and would amount to an alienation would depend on the true facts 
as found in the later suit, on the terms obtained by the widow, whether she 
was reserving any benefit for herself personally and whether the true facts were 
known to her. Obtaining a benefit for herself personally would amount to 
good proof of want of bona fides. 


Second Appeal against the decree of the District Court 
of Anantapur in Appeal No. 80 of 1921 preferred against the 


decree of the Court of the District Munsif of Anantapur in 
O. S. No. 115 of 1920. 


A. Venkatrayaltah and L. Venkatanarasiah for appellant. 
B. Somayya for respondents. 


The Court delivered the following 


JUDGMENT :— The 2nd defendant sued the rst defendant 
for recovery of her husband’s share of the family properties 
alleging that her husband and 1st defendant were divided. The 
Original Suit No. 708 of 1919 on the file of the Court of the 
District Munsif of Penukonda was compromised by which she 
admitted there was no division, accepted three acres and odd 
absolutely for herself, and gave up the rest of the property 
moveable and immoveable. The Courts below found that 
the compromise was binding on the parties to it and no fraud 
on the 2nd defendant (the then plaintiff) has been proved but 
————$ SSeS 


“Second Appeal No. 377 of 1922. roth December, 1924. 
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that the 2nd defendant and the 1st defendant colluded and en- 
tered into the compromise, by which she obtained a benefit 
personal for helsef and it is not binding gn the plaintiff who. 
is the reversioner. In all such cases the questions (1) whe- 
ther the compromise of the widow is bona fide, and (2) whe- 
ther the compromise amounts .to an alienation depend on the 
true facts as found in the later suit on the terms obtained by 
the widow in the compromise, i. e., whether she was surrender- 
ing any portion of her rights as How ascertained with reference 
to the facts and how much, whether she was reserving any 
benefit for herself personally as opposed to the estate, and 
lastly, whether the real facts were known to her. That she 
obtained a benefit peculiar to herself should be a good proof 
of want of bona fides. [See Imrit Konwar v. Roop Narain 
Singh (1) distinguished; KRamasumran v. Shyam 
Kumari (2)]. 

In the first place as to the three acres obtained by the 
widow it is clear that the compromise in this case cannot be 
upheld on the footing of a family settlement for the widow 
did"not act for herself and the enlargement of her personal 
estate cannot bind the reversioner. The antecedent title, 
with reference to which she got the three and. odd acres, was 
that of her husband and plaintiff still remains a reversioner for 
that property [Khunni Lal v. Gobind Krishna Narain (3) i]. 


Coming to the rest, the Courts below have found that the 
{acts are such that the compromise could not be bona fide. The 
and defendant went to Court on the footing that there was a 
division but abandoned it for no apparent reason whereas the 
division is now completely established and must have been 
known to her [see Sant Kumar v. Deo Saran (4)]. The deci- 
sion in Mudan Lal v. Chuttan Singh (5) is a decision on the 
tacts. In Bihari Lal v. Dand Husain (6) the Lower Appel- 
late Court found there was a bona fide settlement and the find- 
ing was accepted by the High Court. In Kodakkarat Nadan 
v. Niadakkannu Nadan (7) there was no finding when the case 
came up originally before the High Court. A finding on the 
question whether the compromise was bona fide was called for. 


t. (1880) 6 CLR 76. 
2. (1922) 1 Pat 741 at 747:44 MLJ 751 (PC). 
° 3. (1911) ILR 33 A 356 '21 M L J 645 (P C). 
4. (1886) ILR8 A 365. * 5. (1912) 10 AL J tor. 
6. f1913) ILR 35 À 242. y. (1921) M WN 342. 
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The District Judge found it was bona fide and the finding 
was accepted by the High Court. As to Kambinayani Tim- 
maji v. Kambinayani Subbaraju (8), it is enough to observe 
that Jmrit Konwar v. Roop Narain Singh (1) and Sant Kumar 
v. Deo Saraw (4) were concurred and that I cannot agree 
with all other observations in it. It seems to me that. when- 
ever a compromise by which the widow surrenders property to 
which she is entitled on the true facts has been found to be 
not bora fide, it amounts to an alienation. 


It may be that in Kambinayani Timmaji v. Kambinayant 
Subbaraju (8) the compromise was bona fide. 

The Second Appeal is dismissed with costs. 

T.S. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -—Mnr. Justice DEVADOsS. 


A. Rama Rao ... Appellant* (Plaintif) 
v. : A 
A. Thimmappa ... Respondent (Defendant). 


Lease—Construction—Kayamgent Chit—Termination of lease—Lessor’s rigitt 
oj—Compensation to tenant for value of improvemenis—Payment of, if condi- 
tion precedent to landlord’s right to re-enter. 


A lease called “Kayamgeni Chit” began with the words “ Kayamgeni 
Chit executed on ...... > and its counter-part was similar in terms In the 
body of the lease deed there was a recital that the lessee was to enjoy from 
generation to generation. But in the end of the document there was a clause 
“when we require the property you should take half the value of the improve- 
ments for the trees planted by us and full value for the plants planted by you 
out of the value fixed by wise persons for the improvements and surrender the 
property to us.” There was, however, nothing in the body of the document 
itself to show that the landlord contracted with the lessee that the latter should 
have a perpetual or a permanent lease without the right of re-entry on the 
part of the landlord. 


In a suit by the landlord for possession of the land demised on the ground 
that he had terminated the lease, keld (1) that, construing the lease deed as a 
whole, the intention of the parties was that the land leased should be surrender- 
ed whenever required by the landlord ; (2) that the last clause in the deed 
entitling the landlord to terminate the lease was not bad either for remoteness 
or because it was repugnant to the rest of the document; and (3) that the 
a a es eS 

“Second Appeal No. 610 of 1922. a 3rd November, 1924. 

1. (1880) 6C LR6. a 4. (1886) ILR 8A 365. 

8. (1910) I LR 33 M 473 : 20 M'L J 204. š 
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landlord was entitled to re-enter only on paying compensation for the value of 
the buildings and other improvements effected by the tenant. 

Second Appeal against the decree of the District Court of 
South Kanara in A. S. No. 181 of 1921, preferred against 
the decree of the Court of the District Munsif of Mangalore 
in O. S. No. 122 of 1919. 

B. Sitarama Rao for appellant. 


Venkatachalla Atyar for C. V. Anantakrishna Aiyar for 
respondent. 


The Court delivered the following 


JUDGMENT : The plaintiff sues for possession of the 
plaint land on the ground that he terminated the lease grant- 
ed to the defendant. The District Munsif gave a decree in 
favour of the plaintiff, but the District Judge dismissed the 
suit on the ground that the clause with regard to the right of 
re-entry was repugnant to the nature of the document. 


Mr. Sitarama Rao’s contention on behalf of the appellant 
is that though the lease is called ““Kayamgeni Chit,” yet the 
body of the document shows that it was not intended by the 
lessor that the lease should be permanent. No doubt the docu- 
ment is headed ‘‘Kayamgeni Chit” and begins with the words 
“Kayamgeni Chit executed on the roth Pushuabahula,” etc., 
and the counterpart is similar in terms and in the body of the 
document there js a recital that the lessee is to enjoy from 
generation to generation. But in the end of the document there 
is a clause “ When we require the property you should take 
half the value of the improvements for the trees planted by us 
and full value for the plants planted by you out of the value 
fixed by wise persons for the improvements and surrender the 
property to us.” Does this clause give the landlord the 
right to terminate the lease ? 


For the respondent, Mr. Venkatachalla Aiyar who ap- 
pears for Mr. Anantakrishna Aiyar contends that the docu- 
ment should be construed as containing the terms of a perma- 
nent lease. He relies upon the use of the term ‘“Kayamgeni 
Chit” and also upon the clause that the lessee was to enjoy 
the land from generation to generation and upon the fact that 
the rent is a fixed rent. No doubt in interpreting the docu- 
ment, in the absence of dear words to the contrary, these 
things would be of great value, namely, the nature of the terms 
used for the description of the document, the clause with re- 
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gard to the enjoyment of the property from generation to 
generation and tht rent being a fixed rent. But in a lease 
of this kind the Court has to see what is the contract entered 
into by the lessor with the lessee. It is open to the lessee to 
surrender the land leased to him and it is also open to the 
lessor to contract with the lessee that the land should be availa- 
ble for him whenever he requires it. The mere use of the 
word “ Kayamgeni Chit” would not take away the force of 
the recital in the document that the lessee should surrender 
the land whenever required by the landlord. In construing 
a document of this kind the whole of the document should be 
taken into consideration. If there are clear words in the 
body of the document that the landlord was not to enter upon 
the land at any time, then the clause in question would be con- 
sidered repugnant to the general tenor of the document. But 
so far as I can see there is nothing in the body of the docu- 
ment itself to show that the landlord contracted with the 
lessee that the lessee should have a perpetual or a permanent 
lease without the right of re-entry on the part of the landlord. 


For the respondent several cases were quoted. But «I 
think they are not applicable to the case of a lease of this 
kind. For instance the case in Im re Dugdut, Dugdab_ v. 
Dugdab (1) was a case of bequest ; and the Court held that 
the legatee took an absolute interest under the gift, and that 
the attempted executory gift over was void for repugnancy. 

It is also contended by Mr. Venkatachalla Aiyar that this 
clause is bad for remoteness. I fail to see how it can be said 
that this clause is bad for remoteness. As I have observed 
it is open to two persons to contract to do or not to do a 
certain thing, the only question is whether the contract is one 
which offends against any rule of law. The decision in 
Maharaj Bahadur Singh v. Balchand Chowdhury (2) does 
not apply to this case. In that case a body of Jains were 
given by a Rajah the right to build on a hill belonging to him 
whenever they wanted a place for their people. The Privy 
Council held that there was no covenant running with the land; 
and the observation at p. 166 is, “ Further, if the case be re- 
garded in another light —namely an agreement to grant in the 


future whatever land might be selected as a site for a temple — 


as the only interest created would be one to take effect by entry 
at a later date, and vas this date is uncertain, the provision fs 


r. 38 Ch D 176. 2. (1920) 6 Pat L J 163. 
R— 59 
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obviously bad as offending the rule against perpetuities, for the 

interest would not then vest in presenti but would vest at the 

expiration of an indefinite time which might extend beyond the 

expiration of the proper period.” 


It is not necessary to notice in detail the other cases such 
as Banamali Chowdhury v. Ram Kinkar(3), Mohin Chandra 
Pal v. Prodyat Kunwar Tagore (4) and Chandi Churn Baru v. 
Sidheswart Debt (5). The agreement in Exs. A and A (1) 
is one which does not offend against any rule of law. Ona 
proper construction of the document I have no hesitation in 
holding that the parties did agree that the land leased should 
be surrendered whenever required by the landlord and that 
they so contracted is clear from the fact that the landlord 
agreed to pay half the value of the improvements for trees 
planted by himself. This evidently is in consideration of the 
fact that at some future time the lessee may be required to 
surrender the land to the lessor. I therefore hold that the 
learned District Judge was wrong in construing that the last 
clause of the document was repugnant to the rest of the docu- 
ment. : 


Mr. Sitarama Rao’s next contention is that his client 
should not be asked to pay for the value of the buildings on 
the land. I do not think the landlord is entitled to re-enter 
upon the land without paying for the value of the improve- 
ments. In the document itself the expression is ‘‘ full value 
for plants planted by you out of the value fixed by wise per- 
sons for the improvements and surrender the property to us. ” 
I think this clearly shows that the lessor contracted to pay 
for the improvements on the land whatever be the nature of 
the improvements. I do not think the lessor is entitled to 
re-enter without paying compensation for the value of the 
buildings and other improvements effected by the tenant. 

In the result the decree of the District Judge is set aside 
and that of the District Munsif restored. 

Each party will bear his costs in this Court. Appellant 
will have his costs in the Lower Appellate Court. 

A. S. V. Decree set aside. 





3. 15 I C 575. 4. * (1918) 45 I C 651, 
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In THE High Court oF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMESAM. 
Kandalam Krishnamacharyulu and 


another _.. Appelhants* (Plaintiffs) 


Vv. 
Sathuluri bi wel minor, 
by mother and guardian 
Rangamma and others _.. Respondents (Defendants). 

Evidence Act, S. 32 (5)—Relationship—Statement of deceased person as 
to existence of—Admissibility—Condition—Person connected with family int 
question only through marriage of some other—Statements by—Admissibality— 
Inam Register—Evidentiary value of—Proof of inquiry by Inam Commissioner 
unnecessary. 

Statements relating to the existence of the relationship of a, particular per- 
son to a particular family made by a deceased person who was not himself a 
member of the family in question, who was not connected or related through his 
own marriage to that family but was only connected or related to it through 
the marriage of some other, and who had no special means of knowledge, 
are not admissible in evidence under S. 32 (5) of the Evidence Act. 

The Inam Register embodies the conclusions of the Inam Commissioner on 
such enquiry as he chooses to make upon the statements filed before him. The 
presumption is that he made such an enquiry. And the register cannot be 
rejected on the ground that there is no proof that the Inam Commissionet made 


an enquiry. 

Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Ellore in A. S. No. 83 of 
1920, preferred against the decree of the Court of the Addi- 
tional District Munsif of Narasapur in C. S: No. ios of 1917. 

G. Lakshmanna for appellants. 


A. Krishnaswami Aiyar, M. Narasimham and 
V. Govindarajachari for respondents. 


The Court delivered the following 


JUDGMENT : The plaintiffs are the appellants before 
me. The suit was brought by them as reversioners to recover 
possession of certain properties alienated by the widow of 
the last male owner. The last male owner was one Vijaya- 
sarathi who died in 1867. He died while he was a minor. 
In the year of his death the two alienations in question were 
effected on behalf of the widow by her father by Exs. I and II, 


Two points arose for decision in the case, (1) whether the 
plaintiffs are the reversioners of Vijayasarathi, and (2) whe- 


ther the alienations, are hinding on the reversioners. The 
a 
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District Munsif decided both the points in favour of the 
plaintiffs and gave a decree. On appeal the Subordinate 
Judge found both the issues against the plaintiffs and dismissed 
the plaintiffs’ suit. Hence the plaintiffs have filed this Second 
Appeal. 


In Second Appeal both the findings of the Subordinate 


_ Judge are attacked before me. Taking the first point, name- 


ly, that of reversionership, the Subordinate Judge found that 
two of the inam statements relied on by the District Munsif, 
namely Exs. A and C were irrelevant and were wrongly admit- 
ted by the District Munsif. 1 think the Subordinate Judge 
is right in this. These inam statements, Exs. A and C, pur- 
ported to be filed on behalf of Butchamma, were actually 
signed by Komandur Krishnamachari, her brother’s son. It 
is true that one of these, Ex. C, contains statements purport- 
ing to be made by her, but the fact remains that Exs. A and C 
were signed only by him and there is no other evidence to show 
that she actually dictated the contents to him or got them 
written under hér directions and so on as in Shahzadi Begam 
v. Secretary of State for India (1). Krishnamachari is not 
a member of the Kandalam family with which we are con- 
cerned, nor has he married a member of the Kandalam family. 
That being so, his statement, unless there is other evidence 
that he has special means of knowledge, is not relevant. Vide 
Sangram Singh v. Rajan Bibi (2), Jagatpal Singh v. Jagesh- 
war Buksh Singh (3) and Taylor on Evidence, S. 636. The 
case of Shamlal Singh v. Radha Bibee (4) relied on by Mr. 
Lakshmanna cannot help him. There it was shown that the 
person whose statement was sought to be admitted was a 
family priest. This corresponds to evidence that he had 
special means of knowledge. In Suraj Bali v. Tilok 
Chand (5) the deponent was the son-in-law of the family. 
That falls within the rule stated above and cannot help in this 
case where the person was only connected or related through 
marriage of. some other and not by his own marriage to the 
family in question. 

The next complaint made against the Subordinate Judge's 
judgment on the first point is the manner in which he dealt 
with Ex. B. Ex. B is an Inam Register. As to this the Sub- 


x. (1907) IL R 34 C 1059. (P. C.). e 2.4 (1885) I L R r2 C 219. 
3. (1902) ILR es A 143. 4 (1879) 4 CLR 173. 
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ordinate Judee says, “ There is absolutely nothing to show 
that there was an enquiry by the Inam Commissioner as to the 
correctness of the pedigrees produced on behalf of Butchamma 
and that any decision was arrived at by him.” I think the 
Subordinate Judge is wrong in this statement. As pointed out 
in Pir Pacha Sahib v. Mohammad Ruhimuddin Sahib (6), the 
Inam Register embodied the conclusions of the Inam Com- 
missioner on such enquiry as he chooses to make upon the 
statements filed before him. The presumption is that Inam 
Registers in the country embody the findings of the Inam Com- 
missioner after such investigation. There is no rule pres- 
cribing the extent of the investigation to be made by the Inam 
Commissioner. In Arunachalam Chetty v. Venkatachelapathi 
Guruswamigal (7) the Privy Council have pointed out that 
the Inam Register is “a great act of State ” and is entitled to 
very great weight. It may be in particular cases some rea- 
sons may be given why the Inam Register might be discounted; 
but the particular reason given by the Subordinate Judge in 
this case is no reason at all, for he expects some proof that 
the Inam Commissioner made some actual enquiry, a proof 
which is impossible and a proof which cannot be adduced ; 
whereas, as pointed out in Pir Pacha Saheb v. Mohammad 
Ruhimuddin Sahib (6), the presumption is that he made such 
anenquiry. Secondly, the Subordinate Judge says, “ There is 
absolutely nothing to connect the plaintiffs with Kandalam 
Raghavacharyulu referred to in the fourth sheet of Ex. B.” In 
this again I think he is wrong and he has not applied his mind 
to the facts and documents in the case. Raghavacharyulu 
is another co-sharer according to Ex. B. The evidence on 
behalf of the plaintifs shows that the share then enjoyed by 
Raghavacharyulu and his brother Ananthacharlu are 
now enjoyed by the two plaintiffs, and unless these witnesses 
are disbelieved, it is impossible to say that Raghavacharyulu 
in the Inam Register is not connected with the present 
plaintiffs. 

I am, therefore, constrained not to accept the finding of 
the Subordinate Judge on the first issue. If the case cannot 
be disposed of otherwise, I would be compelled to send the 
case back and call for a finding on this issue. But it seenis 
to me that the Second Appeal must fail on account of the find- 
ings on the second point. 


6. (1923) 46 M L J 245. 
7 (1919) I L R 43 M 253: 37 M L J 460 (P C). ‘ 
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The second point, as I have already stated, is whether 
the alienations were for purposes binding on the reversioners. 
The Subordinate Judge refers to Venkata Reddi v. Rant 
Sahiba of Wadwan (8) [cf. also Banga Chandra Dhur Biswas 
v. Jagat Kishore Acharjya Chowdhri (9)] and to the evi- 
dence of the defendants’ witnesses 1 and 5 and then says, “ It 
is proved that the alienations were for discharging antecedent 
debts binding on the reversioners.” It is true there are 
several peculiar features in this case which are not to be found 
generally in alienations by widows. In this case the alienations 
were not actually made by the widow but on her behalf by 
her father. The first sale was to her brother, that is, her 
father was selling the property to his own son. The second sale 
was also to a relation. The Subordinate Judge does not 
specifically advert to this circumstance. He does not also 
refer to unsatisfactory features in the evidence of the defend- 
ants’ 1st and sth witnesses. The evidence of the Ist witness 
turns out to be mostly hearsay in cross-examination. These 
features of his judgment which I have pointed out have pro- 
ducted in me the impression that his judgment is very unsatis- 
factory, and probably he has conceived a bias against rever- 
sioner’s suits. But in spite of all the circumstances, | am not 
able to reject the finding of the Subordinate Judge on the 
second point. It is legally arrived at and, however much one 
may feel dissatisfied with it, I do not think I am justified in 
rejecting it, though I regret my inability to interfere with it. 


Accepting, therefore, the finding only on the second point, 
I dismiss the Second Appeal with one set of costs. 


A. 5. V: Appeal dismissed. 


In THE HIGH Court or JupICATURE AT MADRAS. 


PRESENT : MR. Justice PHILLIPS AND MR. JUSTICE 
ODGERS. 


Krishna Sastri and others ise A ppellants* 
v. 
Singaravelu Mudaliar and others ... Respondents. 


. Service Inam—Enfranchisement—E frect—Rigit to question grantees title— 
Rigt of members of his family—Right of stranger’s claim to enfranchised 
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service inam "by outsider—M aintainability—Conditions—Adverse possession 
against Government--—Proof—Quantum—Proof of long possesston—E fect. 

The grant of a title-deed at enfranchisement of a service inam (unlike the 
case of a personal ina) does confer a new title on the grantee, and, for this 
reason, it cannot be questioned by other members of his family. It can no 
more be questioned by persons unconnected either with the office or,with the 
family of the grantee. It would, however, be open to an outsider claiming 
an enfranchised service inam to show that either that it was not an inam at all 
liable to resumption or that he had by prescription acquired a title to the pro- 
perty, good, not only as against the service holder, but also against Government, 
so that Government's power of disposition was lost. This would, of course, 
involve adverse possession for 60 years. It is not sufficient to prove possession 
for a long period, but possession for the whole period of 60 years must be 
proved. Where there was no such evidence, but only evidence of long 
possession which the Court held to be for over 60 years on 
the general probabilities, held. that the finding of possession for 
60 years could not be accepted. 


Second Appeals against the decrees of the Court of the 
Subordinate Judge of Chingleput in Appeal Suits Nos. 105 
and 106 of 1919, respectively, preferred against the decrees 
of the Court of the District Munsif of Tiruvallur in Original 
Suits Nos. 267 and 282 of 1918, respectively. 

L. A. Govindaraghava Aiyar and L. S. Veeraraghava 
Atyar for appellants. 

K. Rajah Aiyar for S. V. Narayana Atyar for respond- 
ents. | 


t 


These second appeals came on for hearing on 16th and 
21st March, 1923, and the Court (Ayling and Odgers, JJ.) 
delivered the following 

JUDGMENTS : Ayling, J. : The subject-matter of these 
appeals is a certain karnam's inam (plaint item E) which was 
enfranchised in 1911 in the name of Krishna Sastri (1st appel- 
lant in each of the appeals before us). The registered karnam 
at that time was one Munia Pillai, who had six years earlier 
sold the inam land to Raghava Sastri, son of Krishna Sastri, 
by Exhibit IV. The enfranchisement in the name of Krishna 
Sastri was apparently made to save trouble and to give effect 
to a clause in Exhibit IV providing for patta being granted in 
the vendee’s name. Apparently Raghava Sastri was really 
a benamidar for his father (who was village munsif). This 
explains why Krishna Sastri’s name appears in the title-deed. 

The suits were brought by the legal representatives of one 
Duraiswami Mudaliar for recovery and partition between them 
of the said land. , It was not denied that the land was origi- 
nally karnam service inam ; but it wagalleged that Durai- 
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swami Mudaliar and his family had acquired title by prescrip- 
tion (no other title seems to be set up) and were entitled to 


rl 


recover. aoe 


= Ua ai 
The Lower Courts have found in favour of these conten- 
tions and given decrees in plaintiffs-respondents' favour. 


The point argued before us by Mr. Govindaraghava Aiyar 
on behalf of Krishna Sastri and his sons (appellants) is that, 
in view of the ruling of the Privy Council in Venkata Jagan- 
nadha' v. Veerabhadrayya (1) the grant of the title-deed to 
Krishna Sastri on enfranchisement must be held to constitute 
a fresh root of title in the latter, good against all the world, 
and that the suits should therefore be dismissed. 

The Lower Appellate Court has found that Krishna Sastri 
has been in possession since the date of enfranchisement only; 
and that prior to 1911 possession was with Duraiswami’s 
family for a long time. How long is not stated, but it must 
be taken to. be more than twelve years so as to confer title as 
against private persons. 

Our decision must practically turn on the effect to be given 
to the judgment of the Privy Council in Venkata Jagannadha v. . 


Peerabhadrayya (1) and we have had a long argument at the 


bar as to the meaning which their Lordships intended to con- 
vey. I have already referred to the view put forward on 
appellants’ behalf. Mr. Rajah Aiyar, who appears for res- 
pondents, has argued that the judgment merely deals with the 
right of the members of the family of the person in whose 
name the title-deed is issued to claim an interest in the enfran- 
chised property, that it has no application to claim put for- 
ward by outsiders, and that it does not affect the validity of 
earlier decisions in so far as these relate to claims by outsiders. 


I have given the most careful study I can to the terms 
of the Privy Council judgment and have come to the conclu- 
sion that the interpretation sought to be placed on it by. appel- 
lants’ vakil is substantially correct, and not that argued for 
on behalf of respondents. 

Their Lordships make it quite clear that as regards the 
effect of enfranchisement on title to the property enfranchis- 
ed, personal inams and service inams stand on a totally 


different footing. They refer, without disapproval, and as 


ti (1get) [LR 44M 643: 4: MLJ: (PC). 
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it seems to me with approval, to the decision in Narayana v. 
Chengalamma (2) to the effect that in the case of a palayam 
(personal inam) the title-deed granted at enfranchisement 
did not confer any nêw title and that enfranchisement had no 
larger operation than as a release granted by the Crown in 
respect of its reversionary interest and of the obligation of ren- 
dering * service. They then proceed to dissent in the most 
emphatic terms to the extension of this doctrine to a karnam’s 
service inam ; and to the view expressed by Bhashyam Aiyan- 
gar, J., in Gunnaiyan v. Kamakshi Aiyar (3), that the law 
laid down as to palayams “is law bearing on the enfranchise- 
ment of inams, whether they be personal inams or service 
inams.” Now the view of Bhashyam Aiyangar, J., in that 
case is summarized in these words at page 344: In my 
opinion the enfranchisement of a service inam does not operate 
as a resumption, and the fresh grant by Government subject 
to the payment of a quit-rent, any more than it is so in the case 
of the enfranchisement of a personal inam.” 

This view of Bhashyam Aiyangar, J.’s is expressly adopt- 
ed by the Full Bench in Pingala Lakshmipatht v. Bommireddt- 
palli Chalamayya (4), regarding which their Lordships of 
the Privy Council state in the most explicit terms : 

“Their Lordships are of opinion that the Full Bench was 


in error.” 

On the other hand the decisions of an earlier Full Bench 
in Venkata v. Rama (5) and of a Divisional Bench in Venkata- 
rayadu v. Venkataramayya (6) are quoted with approval 
[both being dissented from Pingala Lakshmipathi v. Bommt- 
reddipalli Chalamayya (4) |. 

The former I shall deal with presently ; the latter stated 
in terms : “ The effect of enfranchisement was to free the 
lands from their inalienable character and to empower the 
Government to deal with them as they pleased.” 

This passage is quoted in the Privy Council judgment. 

The case in Venkata v. Rama (5) also related to a kar- 
nam service inam. The post of karnam was held by the de- 
fendant at the time of enfranchisement, and title-deed 
was issued in his name. ‘The suit was brought by a person 
who was not in office at the time of enfranchisement, but who 
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9 e 
oe was a member of a family hereditarily entitled to preference 
v. in appointment, and who, if personally gtalified, could have 
Singaravelu 


Mudaliar secured the post and the emoluments (prior to enfranchise- 
— ment) by a suit before the Collector (viĝe Hutchins, J., in his 
Ayling, J. referring judgment at page 251). The defendant on the 
other hand lost the post of karnam after enfranchisement, an- 

other man being preferred to him. Nevertheless the Full 

Bench held that having been in office at the time of enfranchise- 

ment, and having had the title-deed issued in his name, his 

title could not be questioned by plaintiff. | Unless the decision 

was based on the footing of a new title conferred at enfran- 

chisement, it is dificult to see how it could be supported and 

that, I think, was the effect of the judgment of the majority 


Judges. 


Mr. Rajah Aiyar points to the stress which the learned 
Judges laid on the fact that the appellant was not in office at 
the time of enfranchisement, and in particular to the conclud- 
ing paragraph of the judgment of Turner, C. J. 


“ On the ground that the respondent was not the holder 
of the ofhcet when the lands were enfranchised, I must hold 
that he has failed to show a title to the lands and that his claim 
is unfounded. If he had established a title, if he had shown 
that at the time of the enfranchisement of the inam he had 
been appointed to the office, the Court would have had Juris- 
diction to determine whether the enfranchisement in favour of 
the appellant could be supported. I would reverse the decrees 
of the Courts below and dismiss the suits with costs.” 


It is argued that this is incompatible with the view that 
the issue of the title-deed canferred a new title. I do not 
think it is. I think what the learned Judges meant was that 
if plaintiff had been in office at the time of enfranchisement, it 
would have been open to the Court to consider whether the 
enfranchisement in favour of defendant was legal or ultra 
vires. This may be so. Itis a point not alluded to in the 
judgment of the Privy Council, but it is unnecessary to say 
that the claim before us is not such a contention. 


I think the judgment of the Privy Council amounts to 
stating that the grant of a title-deed at enfranchisement of a 
service inam (unlike the case of a personal inam) does con- 

efer a new title, and that? for this reason, it cannot be questioned 
by other members of his family. * They say in the penultimate 
paragraph of the judgment ‘‘ when accordingly, on the 21st 
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March, 1906, the title-deed already quoted was granted By 
way of an inam to the appellant’s father and was in express 
words confirmed ” to him, his representatives and assigns, to 
hold or dispose of as he or they think proper, “ The Board is 
of opinion that that enfranchisement must be given full effect 
to, and that it is not subject to be eviscerated or altered by the 
claim for partition or division put forward in the present suit.” 


I think this carries with it the implication, that it can no 
more be questioned by persons unconnected either with the 
ofice or with the family of the grantee__as are the plaintiffs 
in these suits (this is subject to one reservation to which [ shall 
presently allude). The grant of a new title which could be 
questioned by any outsider who had trespassed on the property 
would be meaningless. 

This is as far as one need go for the purpose of the pre- 
sent case. The reservation to which I have referred is this. 
lt would, I conceive, be open to an outsider claiming an en- 
franchised service inam to show that either that it was not 
an inam at all liable to resumption or that he had by pre- 
scription acquired a title to the property, good, rfot only as 
against the service holder, but also against Government, so 
that Government power of disposition was lost. This would, 
of course, involve adverse possession for 60 years. 

I may add that I have not deemed it necessary to discuss 
earlier rulings of this Court or the effect of the various Mad- 
ras Acts [discussed by Bhashyam Aiyangar, J. in Gunnatyan v. 
Kamakshi Aiyar (3)\]—all of which must be deemed to have 
been within the consideration of their Lordships of the Privy 
Council. As I understand it, our duty is to understand, as well 
as we can, and give eficct to the authoritative exposition of 
the law contained in their judgment in Venkata Jagannadha 
v. Veerabhadrayya (1). 

Our attention was drawn to a recent decision of a Bench 
of this Court not reported in the J. L. R. Series, but to be 
found in Lakshminarasimham v. Venkataratnayamma (7). 
From this in so far as it deals with bearing of the Privy Coun- 
cil decision on the effect of a title I must respectfully dissent. 
I may incidentally remark that the scope and intent of 
Madras Act VIII of 1869, referred to therein, may be gather- 


ed from the preamble. It would appear to be directed to , 
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protect the interest of kudivaramdars where the inam consist- 
ed only of the melvaram. 

The learned vakil for respondents elaims the opportunity 
of showing that he has acquired a complete title by 60 years 
adverse possession. I would therefore call for a finding 
from the Lower Appellate Court on the following issue :— 

Have plaintiffs acquired a title to the suit properties by 
adverse possession as against Government ? 

Fresh evidence may be adduced. Finding will be sub- 
mitted within four months, and seven days will be allowed for 
filing objections. ' 

Odgers, J. :__The facts are fully set out in the judgment 
of my learned brother. I deal with the sole question of law 
raised in this case as to whether the decision of the Privy 
Council in Venkata Jagannadha v. Veerabhadrayya (1) is to 
the effect that enfranchisement of akarnam service inam 
founds a new root of title in favour of the person in whose 
name the inam is enfranchised ; or whether it has a restricted 
application, i. e., it only extends to extinguish the claims of 
the family ‘of such person, and does not apply to the case of 
a stranger (as in the appeals before us). 

There can be no doubt whatever that the decision in 
Venkata Jagannadha v. Veerabhadrayya (1) has affected a 
change in the law. Referring to the judgment of the Full 
Bench in Pingala Lakshmipathi v. Bommireddipalh Chala- 
mayya (4) reversing the law as laid down in Venkata v. 
Rama (£), their Lordships say, “ This procedure has been of 
course full of perplexity and that perplexity must now, if 
possible, be brought to an end.” Again their Lordships 
are of opinion that the Full Bench ruling in Pingala Lakshmt- 
pathi v. Bommireddipali. Chalamayya (4), approving and 
adopting the decision in Gunnatyan yY, Kamakshi Aiyar (3) 
was erroneous, that the case of a karnam inam stands on its 
own footing and that the principles applicable thereto were 
properly decided in Venkata v. Rama (5) bythe Full Court. , 

The law as stated in Pingala Lakshmipathi v. Bommt- 
neddipalli Chalamayya (4) was that the effect of enfranchise- 
ment was not to confer on the persons named in the title-deed 
any right in derogation of those possessed by other persons 
i . (1921) ILR 44M 643:41MLJı (PC). 
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in the inam at the time of the enfranchisement. This was 
a case of a Hindu widow who (as the Full Bench says) could 
not have been in, any view constituted absolute owner by the 
grant. That the decision in Venkata v. Rama (5) is capable 
of the construction sought to be attached to it by the appel- 
lants here is obvious from the remarks of the Full Bench in 
Pingala Lakshmipathi v. Bommireddipalli Chalamayya (4) 3 
“ There are undoubtedly observations in the judgments of the 
learned Chief Justice and of Brandt, J. which go strongly to 
support the view that enfranchisement involved a resumption 
of the inam by Government and a fresh grant in favour of 
the persons named in the title-deed.” The decision however 
finally adopted as correctly stating the law is Gunnaiyan V. 
Kamakshi Aiyar (3). In that case it was held that the en- 
franchisement of a service inam does not operate as a resump- 
tion and fresh grant by Government subject to the payment of 
a quit rent, any morc than in the case of a personal inam. The 
enfranchisement of a village service inam stands on the same 
footing (i. e., as a personal inam) as far as the family in 
which the village office is hereditary is concerned. ; 

The Privy Council differs from this view and state that 
the law as to service and private inams is different and that 
the error in the law here has crept in owing to these distinctions 
having been confused as it appeared from Narayana v. Chen- 
galamma (2). Their Lordships say (page 654) —“ It is 
accordingly not to be wondered at that when a case of this 
nature was brought before the Courts, as in Narayana v. Chen- 
galamma (2), already referred to, it should have been held 
that the inam title-deed which had been granted to the palaya- 
gar in that case did not confer any new title and that the en- 
franchisement had no ‘larger operation than as release granted 
by the Crown in respect of its reversionary interest and of 
the obligation of rendering service.’ The decision forms no 
authority for the same principle being extended to the case of 
a karnam.’ This seems clearly to imply that in the case 
of a karnam enfranchisement the title-deed would have con- 
ferred a new title. 

While thus disapproving the decisions in Pingala 
Lakshmipathi v. Bommiréddipalli Chalamayya (4) and Gun- 


naiyan v. Kamakshi Aiyar (3), the Privy Council approve 
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that in Venkata v. Rama (5). ‘In the opinion of the Board 
the Law of Madras was thus soundly stated (by Collins, C. J. 
and Muttuswami Aiyar, J.) and that judgment should not 
have been disturbed.” ‘The facts of Venkata v. Rama (35) 
are set out in the referring judgment of Hutchins, J. Plain- 
tiff's adoptive father held the karnam office, he died in 1870 
when plaintiff was a minor. The defendant-appellant was 
appointed karnam in 1877 and a year or two later the lands 
were enfranchised in his name as the person at the time in 
possession. He had no hereditary claim and was therefore 
a stranger to the family in which the office ordinarily ran. The 
plaintitt brought a suit to recover the lands which plaintitt 
alleged belonged to his ancestors as karnam’s inam. The 
plaintiffs claim was decreed by the Munsif and confirmed by 
the District Judge. On the appeal to this Court by the de- 
fendant the decrees below were reversed. 


Turner, C. J., after discussing the regulations as to the 
mode of selection, disqualification, etc., of holders of such 
offices says :__‘‘ It may be that in some instances the land is 
not the emolument of the office, but a reduction of the assess- 
ment. In such a case the Government could not resume the 
land, but only deal with the assessment. But in the case be- 
fore us the orders of the revenue authorities show that the 
lands are and were attached to the office and though the res- 
pondent’s father may have improperly obtained possession of 
them, the Government was at liberty to resume them and to 
confer them on the office-holder, and it did so confer them 
on the appellant through the Collector in 1877.” The 
learned Chief Justice holds that respondent had failed to show 
title as he was not the holder of the office when the lands were 
enfranchised. If he could have shown that at the time of 
enfranchisenfent he had been appointed to the office, the 
Court could have determined whether the enfranchisement in 
favour of the appellant could be supported. These observa- 
tions are not referred to by the Privy Council and in my 
opinion afford no ground for the suggestion that the only 
effect of enfranchisement is to bar the claims of the family. 

From Muttuswami Aiyar, J.’s judgment it is clear that 
the contention for the appellant was (page 265) that the 
title-deged gave him a valid title to the land. The following 
passage of Muttuswami Atyar, J.’s judgment was quoted with 
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approval by the Privy Council (page 267) : “ According to 
the law, therefòre, as it stood prior to the enfranchisement of 
the inam, a right to the land could only be legally acquired 
through the right to the possession of the office, and neither 
the respondent’s father nor the respondent had then any vest- 
ed interest in the office to sustain an action in the nature of 
an tjectment.” 

Also in the judgment of Brandt, J., the following passage 
may be quoted : “ I think it may be taken that such lands were 
enfranchised in favour, not of the family generally, but of the 
office-holder for the time being, in which case they would pre- 
sumably descend not to all the members of the family, but to 
the branch or heirs of the person in whose favour it was 
enfranchised. ” 

The decision in Venkatarayudu v. Venkataramayya (6) 
was quoted and approved by the Privy Council. 

“The effect,” said Collins, C. J., in that case, “ of en- 
franchisement was to free the lands from their inalienable 
character and empower the Government to deal with them as 
they pleased. ” ; R 

In Dharanipragada Durgamma v. Kadambari Vir- 
razu (8), the Court said of the Full Bench in 
Venkata v. Rama (5) (page 48), “that decision 
proceeded on the broad ground that the plaintif did 
not hold the office of karnam at the time of the enfranchise- 
ment and, therefore, had no title to sue for the lands and that 
the land when enfranchised was at the disposal of Government 
and alienable to whomsoever the Government pleased. It 
regarded the inam title-deed as evidence of the grant of the 
land personally to the grantee, and that was the view followed 
in the case on which the Subordinate Judge relies Venktarayudu 
v. Venkataramayya (6). 

So also Subbaraya Mudali v. Kamu Chetty (9) the right 
of a widow of a deceased manyam service holder was held 
after enfranchisement (after his death) to confer a right not 
limited to that of a widow’s estate. 

This decision is also quoted with approval by the Privy 
Council, their Lordships saying that it was expressly decided 
as following the Full Bench decision in Venkata v. Rama (5). 

As against this line of decisions, Mr. Rajah Aiyar con- 
tends that on the Madras Acts, ÎV of 1862, IV of 1866 and 
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VIII of 1869 the only effect of enfranchisement is to remove 
the service, obligation. Act IV of 1866, preamble, states 
that certain inams have been enfranchised from the condition 
of service and placed in same position as other descriptions of 
landed property in regard to their future succession and trans- 
mission and by S. 2 the title-deed is to be sufficient proof of 
enfranchisement. ae 

Act IV of 1862 is to the same effect, 

Act VIII of 1869 lays down that nothing in the inam deed 
is to destroy the rights of any description of holders or occu- 
piers of land from which any inam is derived or drawn or affect 
the interests of any person other than the inam holder. By 
the preamble the doubt removed is limited to cases where the 
inam holders do not possess the proprietary right in the soil 
but only the right of receiving the rent or tax payable to 
Government, etc. This seems to me to point to the well- 
known, distinction vested on the owners of the melwaram and 
<udivaram. None of the Acts appear to me to help the res- 
pondent in his contention. 

‘There ise however, a case of this Court reported 
‘1 Lakshminarasimham v. Venkataratnayamma (7), wherein 
it was held by Spencer, J. on the authority of Act VIII of 1869 
that no independent title is created by a grant of title-deeds and 
that no title arises from the title-deed that was not already in- 
herent in plaintiff or her husband. Ramesam, J., held that 
Venkata Jagannadha v. V eerabhadrayya (1) did not apply to 
a case of conflict between the title of an office-holder and that 
of a person other than an office-holder claiming on ground that 
he was named in the title-deed, as the title-deed in that case 
was issued to the office-holder. 

It appears to me from the result of my examination of 
Venkata Jagannadha v. Veerabhadrayya (1) and Venkata v. 
Rama (5) that the Privy Council judgment went 
further than that. There are the clear words of 
Collins, C. J. in Venkatarayudu v. Venkataramayya (6) 
as approved by the Privy Council and also in my 
opinion the inferences to be drawn from the Privy Council 
judgment itself indicated above to the effect that enfranchise- 
ment does confer a title like any other deed of conveyance on 
the person to whom it is granted, and it is not necessarily con- 

1. (1921) ILR 44 M 643:4 MLJ (P C): 
5. (1884) ILR 8 M,249 (F B). 6. (1891) IER 15 M 284. 
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fined to grants to persons either holding the office at the time 
of enfranchisement or those claiming the right to do so ; 
though ordinarily mo doubt as the land follows the office, the 
title would be conferred on the office-holder at the time of en- 
franchisement ; with respect therefore I am unable to concur 
in the narrow construction placed on the Privy Council judg- 
ment in Lakshminarasimham v. Venkataratnayamma (7). 
I think their Lordships of the Privy Council meant 
to lay down a broad general principle and as will 
be seen from the extracts quoted, their language was 
by no means limited to the facts of the actual case before 
them. 


I may also add that in my view the decision in Lakshmi- 
narasimham v. Venkataratnayamma (7) as to the effect of 
Madras Act VIII of 1869 is for the reasons stated by me 
erroneous. 


I therefore think that the point contended by Mr. Govinda- 
raghava Aiyar for appellants must succeed. 


I agree with the order proposed by my learned brother. 


In compliance with the order contained in the above judg- 
ment the Subordinate Judge of Chingleput submitted the 
following 


FINDING: Thus on a consideration of the material evidence 
and the general probabilities, | am of opinion that the plaintiffs 
and their ancestors had been in possession and enjoyment of the 
lands for over sixty years prior to 1911 and that such posses- 
sion not being shown to be permissive was adverse to the 
Government and the office-holder. I accordingly find on the 
issue remitted that plaintiffs acquired a title to the plaint pro- 
perties by adverse possession as against the Government. 


After the return of the above finding the Court delivered 
the following 


JUDGMENT —_The Subordinate Judge has found that 
plaintifs were in possession of the suit lands for more than 
60 years before 1911, but objection is taken by appellants 
that thereeis no evidence to support this finding. The Sub- 
ordinate Judge relies on oral statements of witnesses that 
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plaintifs’ family were in possession for a vgry long period, 
but except for the statement of plaintiffs’ witness No. 1, that 
his family was in possession for 150 yeass, a fact which is 
certainly not within his personal knowledge, there is no evi- 
dence which fixes the date of possession as early as 1851, and 
this is essential in order to prove adverse possession y for 
60 years. It is not sufficient to prove possession for a long 
period but, as pointed out by the Privy Council in Secretary of 
State for India v. Chellikani Rama Rao (10), possession for 
the whole period of 60 years must be affirmatively proved. 
In the present case there is no such evidence, but only evidence 
of long possession which the Subordinate Judge has held to 
be for ever 60 years on the general probabilities. This he is 
not justified in doing and we cannot therefore accept his find- 
ing. The burden of proof was on plaintiffs and they have 
failed to discharge it. 

The appeals must therefore be allowed and the suits dis- 
missed with costs throughout, including the costs of the 
guardian of the 6th respondent in both second appeals. 

e These second appeals again came on for orders on 19th 
December, 1924, on account of the sth respondent not being 
served with notice, the Court delivered the following 

Judement : The sth respondent is given up. The 
second appeals are dismissed as against her. 


A. 5. V. Appeal allowed. 


PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Patna.) 


PRESENT : Lord SHaw, Lorp Carson, Lord BLANES- 
BURGH, SIR JOHN EDGE AND Mr. AMEER ALI. 


Kedarnath Goenka ... Appellani* 
V. 
Anant Prasad Singh and others ... Respondents. 


Civil Procedure Code, 1882, Ss. 211, 212 and 244—Decree thereunder for 
ascertainment of profits—A pplication under Civil Procedure Code, 1908, for such 
ascertainment—PPoceedings in execution or in sutt—O. 22, R. 12 of the Civil 
Procedure Code, 1908—Abatement by death of parties, | 


* An application for the ascertainment of mesne profits in pursuance of a 
decree made under the Civil Procedure Code, 1882, is a proceeding in execution 
of that decree, and not a proceedifg in a suit, and hence, under the Civil Pro- 
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. 
cedure Code, 1908, O. 22, R. 12, upon the death of the parties to the suit in 
which that decree was made, no substitution of new parties is necessary to 
prevent a possible abatement of the suit. 


Appeal fron? a decree of the High Court (10th March, 
1921) rejecting an application for revision of an order of the 
Subordinate Judge of Monghyr (gth April, 1920). 

N An order of the Privy Council upon appeal in Suit No. 6 
of 1902 (No. 224 of 1901), dated the 7th March, 1913, 
directed the ascertainment “at the execution stage” of 
mesne profits on certain property from the 28th 
November, 1905, till the 29th May, 1914, the plaintiffs in 
the suit being each awarded a specified share in those profits 
when ascertained. Bhup Narain Singh, one of the plaintiffs 
in the suit, died on the 21st January, 1918, and Baijnath 
Singh, another of the decree-holders, died on the 18th Feb- 
ruary, 1918. On the 24th January, 1920, the appellant 
applied for an order declaring that the suit had abated as re- 
gards those plaintiffs, no application having yet been 
made to substitute their representatives on the record, or to 
set aside the abatement within the six months” limited by the 
Civil Procedure Code in that behalf. On the 14th Feb- 
ruary, 1920, the sons of Bhup Narain Singh (i. e., Tarini 
Singh and respondents 4 and 5) applied ex parte to be sub- 
stituted on the record for their deceased father, and an order 
was made accordingly. Thereafter Tarini Singh died, and 
respondents I to 3, his legal representatives, were brought on 
the record in his place. On the 13th March, 1920, the appel- 
lant made the present application that the order for substitu- 
tion might be cancelled, and that it be declared that the suit 
had abated both as regards Bhup Narain Singh and Baijnath 
singh. Both the Subordinate Judge (K. Prosad, Esq.) on 
gth April, 1920, and the High Court (Das and Ross, JJ.) 
upon an application for revision of his judgment on the roth 
March, 1921, held that an enquiry as to mesne profits being 
a proceeding in execution of a decree within the meaning of 
O. 22, R. 12 of the Civil Procedure Code, 1908, R. 3 of that 
order, providing for abatement, did not apply thereto. The 
appellant appealed to His Majesty in Council. è 


4. M. Dunne, K. C. and E. B. Raikes for appellant. 
The respondents were not repyesented. ° 


gth February,” 1925? The Judgment of the Board was 
delivered by i 
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Lord Shaw : The question raised on this appeal is one 
of procedure. The judgments of the Courts below are con- 
current ; they are gathered together in the final paragraph 
of the judgment of the High Court, in which Mtr. Justice Das 
says :_ ; 

“T hold that, under the Code of 1882, a proceeding for the ascertain- 
ment of mesne profits was a proceeding in execution and that, as the dtcree, 
in the present case, was passed under the Code of 1882, such proceedings must 


be held in execution and not in suit. That being so, O. 22, R. 12, applies, 
and it must follow that substitution was not necessary. ” 


Their Lordships have heard a persistent argument criti- 
cising the entire authorities cited in the case ; they have con- 
sidered that argument and the autharities; and they now 
declare that nothing has been urged which would induce them 
upon this point of procedure to express disagreement with the 
result arrived at in the Coutts below. 

In-their Lordships’ opinion, the appeal accordingly ought 
to be dismissed, and advice will be humbly tendered to His 
Majesty in that sense. 


Solicitors for appellant : Watkins and Hunter. 
A. de M. Appeal dismissed. 


PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Bombay.) 


PRESENT : Lord SHAW, Lord Carson, LORD BLANES- 
BURGH, SIR JOHN EDGE AND Mr. AMEER ALI. 


Motilal Itchhalal Gandhi ... Appellant* 
v. 
Haji Moosa Haji Mahomed ... Respondent. 


Contract for sale of land—Time of essence of contract—Prolonged negotia- 
tions for completion of sale—Purthaser’s delay—Vendor's notice to complete 
within five days—Reasonableness of notice. 


In a contract dated the 27th February, 1919 for the sale of land, it was 
stipulated that completion was to be within two (subsequently extended to 
three) months, and that time was of the essence of the contract. Subsequently, 
cwing to the purchaser’s further delay, the vendor gave him notice determining 
the contract on the 13th May, but, on discovering his mistake, allowed the 
contract to continue beyond the three months. Held that the conditions to time 
being of the essence of the contract was, by the conduct of the parties, abandoned. 

After certain correspondence between the solicitors for the parties, in 
August 1919 (by which time thg requisitions on title had long since been 
answered, and the draft conveyance approved, and the balance of the purchase- 
ee a a O 
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e 
price remained to be paid), the vendor gave the purchaser notice that he must 
complete within five days failing which the contract would be treated as can- 
celled. The purchaser failed to comply with the notice, and later when he 
had found a sub-purchase®, sued the vendor for specific performance, alleging 
that the notice was too short, and therefore unreasonable. Held that in the 
circumstanced, the notice was reasonable, especially as the purchaser had him- 


self, inthe course of the correspondence, asserted that the engrossment of the 
conveyance and the purrhase-money were ready. 


The appellant on the 27th February, 1919, agreed in 
writing to sell to the respondent certain land and property at 
No. 27-29, Ardeshir Dady Street, Bombay, for Rs. 35,000, 
of which Rs. 500 was paid as a deposit on the signing of the 
agreement, and completion was to take place within two 
months subsequently extended to three months time 
being stipulated to be of the essence of the contract. On the 
13th March, 1919, the respondent asked for and on the 19th 
March obtained the title-deeds, but as nothing further 
was done, the appellant gave notice 'determining the contract 
- on the 13th May. On discovering his mistake, the appellant 
allowed the contract to continue beyond the three months’ 
period. On the 29th July, the appelant, having finally 
answered all requisitions on title and approved the draft con- 
veyance asked for an early appointment to complete. The 
respondent’s attorneys thereupon again asked for the title- 
deeds for considering the answers to the requisitions and for 
the current Municipal bill, and these were duly sent to them 
on the 2nd and 6th August respectively. Owing to the fur- 
ther delay in campletion, subsequent correspondence took 
place between the attorneys of the parties, which is set forth 
in their Lordships’ judgment. The appellant then put an 
end to the contract, and thereupon the respondent arranged 
with his sub-purchaser, in consideration of' an abatement of 
Rs. 1600 in the price, to obtain Rs. 34,500 of the purchase- 
money for payment to the appellant, which being: tendered, 
the appellant then refused. On the 14th October, 1919, the 
respondent instituted an action in the High Court against 
the appellant for specific performance of the contract of the 
27th February, 1919. Fawcett, J. dismissed the action with 
costs, but on appeal (Macleod, C. J. and Shah, J.) this judg- 
ment was reversed. The appellant thereupon appealed to 
His Majesty in Council. è , 

Sir George Lowndes, K. C. and E. B. Ratkes for appel- 
lant. g 
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The respondent was not represented. 
23rd January, 1925. The Judgment of the Boad was 
delivered by x 
Lord Shaw: The Board is at a considerable disadvantage 
in this case on account of the absence of the respondent. The 
case, however, has been explained with complete candosr and 
fullness by Sir George Lowndes, on behalf of the appellant. 


In the contract for the sale of this immoveable property, 
made in the month of February, 1919, there was a clause 
making the settlement and the payment of the price subject 
to the condition that time was of the essence of the contract. 
The negotiations, however, proceeded, and the parties enter- 
ed into communication with regard to the furnishing of a 
title, requisitions were made and answered, and arrangements 
with the Municiaplity, usual in Bombay, had to be come to 
so that the battaki announcements should be made in the 
district. 


It is quite clear to their Lordships that the time allowed 
fop completion was far exceeded and the condition as to time 
being of the essence of this contract was, by the conduct of 
the parties, obliterated therefrom. 


The circumstances which are argued to be alone relevant 
to the issue are said to begin late in the month of August, 
1919. But their Lordships desire it to be understood that 
they make no pronouncement with regard to whether a notice 
as to completion would be reasonable or abrupt in the case 
of a contract made at that period. IT he contract had been 
made months before. What had happened was that before 
the period in August, 1919, alluded to, a clean title had been 
furnished, a draft conveyance had been prepared, it had been 
opproved by the vendor and had been sent to the agents for 
the purchaser ; and that nothing de facto remained to be done 
of this transaction every kind of complication being removed 
—except the mere clerical item of engrossing the draft, and 
the financial result, namely, the payment of the price. Those 
two matters alone remained: the price to be paid and the 
draft conveyance engrossed for signature. 


In those circumstances, on the 23rd August, 1919, the 
vendor’s agents wrote saying that the matter must be com- 
pleted without delay. They intimated by their letter of 
that date that neafly six months had elapsed since the agres- 
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ment was executed, and the sale must accordingly now be com- 
pleted. The letter may be fully quoted. It is as follows, 
VIZ. t_ - e 
“Bombay, 23rd August, 1919. 
“ Messrs. Rustamji and Ginwala. 
\ “Re Sale of Property at Ardeshir Dady Street. 

‘Dear Sirs, 

“We extremely regret to note that we have not yet received the engross- 
ment of the Conveyance for our comparison. Requisitions on title were 
answered long ago. Your client had inspection of Trust Deed, and they have 


been satisfied on all the points, Our client has waited sufficiently long for 
completion. 


“ Our client says that your clients have no money and that they have pur- 
chased the property from our client only with a view to profiteering. They 
are out for some purchaser but they have not been able to secure any. It is 
nearly six months that the agreement was executed and the sale must now 
be completed without any delay. You should not lose sight of the fact that 
the agieement provides that the time for completion is the essence of the 
contract. 


“We are therefore instructed to request you to send usethe engrossment 
for comparison. The diaft conveyance has already been sent to you duly 
approved. We are expecting the engrossment within four days from the 
receipt hereof by you. 

“Yours truly, 
“(Sd.) MOTICHAND AND DEVIDAS.” 
This letter of the 23rd August was not unnatural in the 
circumstances which their Lordships have stated, namely, that 
everything except the clerical part of engrossing the draft 
and the financial part of payment had been already finished. 


In answer to the letter of the 23rd August this letter, 
dated 25th August, 1919, was, however, received by the de- 
fendant’s agents from the agents for the plaintiff, the 
purchaser. They say — 


“Bombay, 25th August, 1919. ` 


“Messrs, Motichand and Devidas. 
“Re Sale of Property at Dady Street. 
Dear Sirs, 
“With reference to your letter dated the 23rd instant we beg to state 


that the delay was on your client’s part in not replying to the requisitions in 
time and not fwrnishing the Municipal bill for a very long time. 
® 


“We received the Battaki only recently and have since then taken the 
engrossment in hand which we shall let you have as soon as it is ready. Your 
client’s suggestion that our client has no money or that he is trying to segure a 
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purchaser is an imaginary one. Our client’s moneys ‘are lying idle with him since 
two months past and he is more eager to complete this matter than your client. 


e “Yours truly, 
-“(Sd.) RUSTAMJI AND GINWALA.” 


This letter accordingly cleared away any doubt or hesi- 
tation on the part of the vendor and his advisers as £o the 
reasonableness of making an immediate demand for the com- 
pletion of the sale and the payment of the price. They there- 
upon wrote the letter of the 27th August giving the five days’ 
notice, which was received on the 28th August, so that four 
days remained during which these two simple things had to 
be done, namely, engross the deed and pay the money. 

The question before their Lordships is not any serious 
or complicated question as to what would be a demand of 
equity in the completion of a transaction of sale recently made, 
with reference to which many practical things had to be done 
by way of clearing the title, and reasonable time for needful 
business arrangements had to be taken into account. In 
the circumstances of this case it is simply the ordinary common- 
place question : Was it reasonable, with the assurance given 
by a purchaser that he had the money in the bank and the 
title in his hand, to say, “ Well, the contract having been 
made months ago, do this little matter within four days or 
the contract is off” ? 


The Board, having considered the matter, is of opinion 
that there was no abruptness whatsoever in the conduct of the 
defendant’s agents or in their letter of the 27th August, 1919, 
and, there being no abruptness in it, the unreasonableness falls 
to the ground, because the unreasonableness of the demand 
consists, not in its method, but would have consisted in this, 
that it would have put the purchaser, whose finances might 
have been allowed to drop owing to the dragging on of the 
negotiations, into a position of much embarrassment on such 
a short notice being given. 

Their Lordships are further of opinion that it is not open 
to this purchaser to set up such a case because the purchaser 
had given, prior to that notice,.the very assurance that no 
abruptness could be felt by the two statements that he had 
made, namely, that his money was ready and bis title was 
engrossed. In these circumstances the case for the pur- 
chaser falls to the ground. Itis éxplairfed to the Board that 
the detter of the 25th August had misstated the facts and 
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that it was not in accordance with truth that (inter alia) he 
was ready with the purchase money. It is clear that he is 
estopped from maintaining that the facts are otherwise than 
his letter of the 25th August, 1919, represented them to be. 

But their Lordships are further of opinion that, whether 
he wag estopped or not, the circumstances of a long-drawn- 
out transaction in which all remaining to be done was the 
engrossment of the deed of sale and the payment of the price, 
demonstrate that as between purchaser and vendor of immove- 
able property in a time of financial strain it was not a reason- 
able position for a purchaser to occupy to be unable to com- 
plete within four days. 

For these reasons their Lordships have to take the course 
which will presently be announced, but before doing so they 
have to note that prior to these proceedings the vendor, who 
was in possession of a certain deposit of Rs. 500, had made 
offec to refund that if the transaction went of. Through 
his counsel, an intimation has been made to the Board that 
he does not resile from that position. Their Lordships do 
not think it necessary to put this into the decree, but it will 
be recorded in their judgment and the vendor will act 
accordingly. 

Their Lordships will humbly advise His Majesty that 
the appeal should be allowed, and that the decree of the Trial 
Judge should be restored, with costs in both Courts. The 
respondent will pay the costs of the appeal. 

Solicitors for appellant: T. L. Wilson and Co. 

A. de M. Appeal allowed. 


In THE HIGH Court or JUuDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE KRISHNAN. 


Sri Rajah Bommadevara Satyanarayana 
Vara Prasada Rao Bahadur 
Zamindar Garu ...  Pelitioner* (Defendant_— 
Counter-petitioner) 
v. 
Sankarahanapalli Venkata Tirumala 
Manavallaswamy ... Respondent (Plaintif — 
‘ Petitioner). 
Civil Procedure Code, O. 6, R. 17—A mehdment—Powers of—Order of 
Court allowing amendment*Interference with, in revision. 





*C R P No. 195 of 1924. 21st November, #924. 
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O. 6, R. 17, Civil Procedure Code, gives wide powers of amendment and 
they should always be liberally exercised. : 

Where the amendment allowed by the Court below did not change the 
nature of the suit at all and was quite unobjectionable, held, that it fell within 
the scope of R. 17. 

Petition under S. 115 of Act V of 1908 praying the 
High Court to revise the order of the Court of the Subé#rdinate 
Judge of Cocanada in C. M. P. No. 1326 of 1923 in O. S. 
No. 6 of 1923. 

V. Suryanarayana for petitioner. 

C. Rama Rao for respondent. 

The Court delivered the following 

JUDGMENT : It is argued that the Lower Court acted 
without jurisdiction in allowing the amendment allowed by it. 
I think the amendment is quite unobjectionable and falls 
clearly within the scope of R. 17, O. 6 of the Civil Procedure 
Code. The observations in the case cited in Ma Shwe Mya 
v. Maung Mo Hnaung (1) have to be read with the facts of 
that case.’ The amendment allowed here does not change the 
nature of the suit at all. The words of R. 17 give wide 
Powers of amendment and we have the authority of the 
Privy Council itself in Ma Shwe Mya v. Maung Mo 
Finaung (1) cited for holding “that full powers of amend- 
ment must be enjoyed and should always be liberally exer- 
cised.” The petition fails and is dismissed with costs. 


A. S. V. Petition dismissed. 


In THE HicH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE KRISHNAN. 


Palani Goundan and 
another _.. Petitioners* (Accused 1 and 2). 
Criminal Procedure Code, S. 403, cl. (4)—Second prosecution for offence 
constituted by same acts—Permissibility—Court trying first offence not com- 


petent to try offence subsequently charged—E fect. 
S. 403, cl. (4), Criminal Procedure Code, allows a second prosecution for 


an offence constituted by the same acts if the Court by which the accused 
was first tried and acquitted was not competent to try the offence subsequently 


charged. To such a case S. 403 is inapplicable. 
Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, and S. 107 of the Government of India 








e #Cr RC No. 405 of 1924° 


(Cr R P No. 339 of 1924). ° e 20th November, 1924. 
1. (4921) I L R 48 Cal. 832 at 835 (P C). 
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Act praying the High Court to revise the order of the Court 
of the Stationary Sub-Magistrate of Dharapuram, dated the 
23rd May, 1924, in, C. C. No. 68 of 1924 and to issue an 
order directing stay of all further proceedings in the said 
C. C. No..68 of 1924 pending disposal of Cr. R. C. No. 405 
of 19% preferred therefrom to the High Court. 

V. L. Ethiraj, counsel for petitioners. 

The Public Prosecutor on behalf of the Crown, instructed 
by K. S. Venkatrama Atyar tor complainant. 

The Court made the following 

ORDER :—S. 403, Criminal Procedure Code, cannot be 
applied here as cl. (4) of that section allows a second pro- 
secution for an offence constituted by the same acts if the 
Court by which he was first tried was not competent to try 
the offence subsequently charged. In this case, the accused 
were acquitted on the former occasion by a Third Class Magis- 
trate who has no jurisdiction to try the charges now made. 
The point was considered in the case reported in Jn re, Venkat- 
ranga Josiar (1) and following that ruling, I hold the Lower 
Court’s order is right and dismiss this petition. i 


“A. S. V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE ar MADRAS. 
PRESENT :— MR. JUSTICE KRISHNAN. 


M. Chidambaram Chettiar ...  Petitioner* (Petitioner) 
v. 
S. K. Kother Mytheen Rowther and 
others ... Respondents (Respondents). 


Civil Procedure Code, O. 33, R. s—Insolvuency of petitioner—If a ground 
to reject application for leave to sue as a pauper—Procedure in such cases. 

A Court cannot dismiss a pauper application on the sole ground that some 
time subsequent to the application but before orders were passed on the same 
the petitioner became an insolvent. Insolvency is not one of the grounda 
inentioned in O. 33, R. 5 on which such an application can be rejected. The 
proper procedure in such a case would be to enquire into the application, and 
if leave to sue is granted O. 22, R. 8 can then be applied. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Tinnevelly in O. P. No. 3,0f 1922. 


*C R P No. 422 of 1923. j 1st December, 1924. 
1. (1917) 40 I C 291. 
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P. V. Krishnaswamt Atyar for petitioner. 
K. Rajah Atyar and R. Ganapathi diyar for respondents. 
The Court delivered the following“ 


JUDGMENT : The order dismissing the pauper applica- 
tion on the sole ground that some time subsequent to the 
application and before the Court passed its orders thé peti- 
tioner became an insolvent, cannot be supported. The 
grounds on which a pauper application can be rejected are 
stated in O. 33, R. 5, Civil Procedure Code. Subsequent 
insolvency is not onc of the grounds. It is suggested that on 
his becoming an insolvent the petitioner ceased to have a 
cause of action under cl. (d) ; but cl. (d) only provides that 
his allegations-should show a cause of action. That refers 
to his allegations in his plaint and not to subsequent events. 
The proper procedure would have been to enquire whether 
the petitioner was a pauper and if he was and his allegations 
showed a cause of action to give him leave when his applica- 
tion would be numbered as a suit. If he has become insol- 
vent the proyisions of O. 22, R. 8 can then be applied. It 
is clear that the Official Receiver cannot make himself a party 
to the pauper application but only to the suit” after it is 
allowed. 


The petition is therefore allowed and the Lower Court’s 
order is set aside and the case remanded to that Court for a 
fresh disposal according to law. Costs to abide and follow 
the result, 


T. S. V. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SRINIVASA AIYANGAR. 
Kanthimathi Ammal ... Petitioner* (L. R. of the 1st 

respondent in Appeal No. 361 
of 1923 on the file of the High 
Court) 
v. 
R. Perumal Kona and others ... Respondents (Appellants 
in do.). 
Civil Procedure Code, O. 22, R. 4—Death of respondent—A pplication to 
bring on record legal representayues in the Memorandum of Objections—Order 
on—k fect. 


a ee 
KC, M. P. No. 3989 of 1924. 1st December, 1924, 
e 
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An order Kaina on record the legal representative of the deceased res- 
pondent passed with reference to a Memorandum of Objections will enure for 
the whole appeal and hence the substitution can be directed to be made in 
the main appeal also. ° Vathiar Venkatachari v. Ponnappa Atyangar, 45 I C 
959 followed. 

Petition praying that, in the circumstances stated in the 
affidavit filed therewith, the High Court will be pleased to 
bring on record the petitioner herein as the legal representa- 
tive of the deceased 1st respondent Ramaswamia Pillai, so far 
as the Memorandum of Objections is concerned in Appeal 
No. 361 of 1923 on the file of the High Court (O. S. No. 40 
of 1918 on the file of the Court of the Subordinate Judge of 
Tuticorin). 

Messrs. Chidambaram and Marthandam for petitioner. 

S. T. Srintvasagopalachari, counsel for respondents. 

The Court made the following 


ORDER :— This is an application on behalf of the legal 
representative of the deceased 1st respondent to be brought 
on record in the place of the 1st respondent in the Memo- 
randum of Cross-Objections. The learned vakil for’ the 
petitioner states that he has had no instructions to apply for 
bringing his clients on record as the legal representative of 
the deceased 1st respondent. Messrs- Chidambaram and 
Marthandam, vakils for the appellant, state that having re- 
gard to the principle decided in the case of Vathiar Venkata- 
chart v. Ponnappa Atyangar and others (1) any order that 
is made bringing the legal representatives of the deceaesd 
respondent in the record in the Memorandum of Objections 
will enure for the whole of the proceedings including the 
appeal. I see therefore no objection whatever on the pre- 
sent application to make an order directing that the legal 
representatives of the deceased 1st respondent be brought on 
the record not only in the Memorandum of Objections, but also 
in the main appeal. Costs of this application will be costs in 
the appeal. The learned vakil for the petitioner states that he 
has filed a vakalat in the Court, but at the instance of the 
office the vakalat was specially restricted to the Memorandum 
of Objections. The vakalat which was filed will be for the 
whole of the proceedings including the appeal and it will be 
so treated. ° . 


TSV: . ° Appeal allowed. 
r (1918) 45 I C 959. . 
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IN THE HIGH COURT OF JUDICATURE Ay MADRAS. 
PRESENT : MR. JUSTICE SRINIVASA AIYANGAR. 
Theetharappa Pillai ... Petitioner* (Gounter-petitioner) 


v. l 
Meenakshi Ammal ... Respondent (Petitioner). 


Criminal Procedure Code, S. 488 (3) as amended—A pplication for Lecu- 
tion of maintenance order—Objections to execution—Duty of Court— Suficient 
cause ”—W hat is—Judicial disci etion. 


When an application is put in to execute a maintenance order and the 
counter-petitioner sets out certain grounds on which he contended that the 
order should not be executed, the Court is bound to consider the sufficiency of 
the cause alleged and refuse execution if it is satisfied that the cause is suff- 
cient. The use of the expression “suficient cause” in the sub-clause as 
amended indicates that the Magistrate is to use his judicial discretion having 
regard to all the circumstances, 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Sub-divisional Magistrate of Tuticorin in 
M. C. No. 3 of 1924. 


eK. P. Ramakrishna Atyar for petitioner. 
.S. Ramaswami Atyar for respondent. 
The Court made the tollowing 


ORDER :— The order of the Sub-divisional Magistrate of 
Tuticorin, dated 23rd March, 1924, directing the execution 
of the order for maintenance was clearly wrong and should 
be set aside. The counter-petitioner before the Magistrate, 
who is the petitioner before me, filed a counter-petition pre- 
sumably under sub-clause (3) to S. 488 of the Criminal Pro- 
cedure Code setting out certain grounds on which he contended 
that the order should not be executed. The words in sub- 
clause (3) of the section as now amended are, “ If any per- 
son so ordered fails without sufficient cause to comply with the 
order, etc.” These words clearly contemplate a counter- 
petitioner in such circumstances coming into Court when exe- 
cution of the order is applied for and showing cause why it 
should not be executed. The Court is then bound to consider 
the sufficiency of the cause alleged by the counter-petitioner 
and to refuse the execution if the Court should be satisfied 
that the cause is sufficient and to grant execution if the Court 
is mot satisfied with the cauge alleged. It is contended by the 


“Cr R C No. 330 of, 1924 
(CreR P No. 275 of 1924). ji 1oth December, 1924. 
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learned vakil for the respondent that having regard to the 
terms of sub-clause (5) to S. 488 of the Code of Criminal 
Procedure, it is not open to any counter-petitioner who has 
not had the order against him set aside under that sub-clause 
to come under sub-clause (3) and seek to show any sufficient 
cause against the execution of the order. But it seems 
to me that such a construction would involve the Court not 
giving effect to the clear words contained in sub-clause (3), 
namely, ‘ failing without sufficient cause”. I am therefore 
clearly of opinion that the Sub-divisional Magistrate erred in 
summarily ordering execution without considering the grounds 
set out in the counter-petition. I do not want to prejudice 
cither party by any expression of opinion with regard to what 
would or would not constitute sufficient grounds within the 
meaning of sub-clause (3) of the section. The Legislature 
has deliberately used the expression “sufficient cause” 
obviously intending that the Magistrate before whom the 
matter comes up should be in a position to use his judicial dis- 
cretion having regard to all the circumstances and that such 
judicial discretion should not be fettered or ‘limited by any 
definite rules. The learned vakil for the respondent, sub- 
mitted that if after an order under the section had been made 
and when execution of the order is sought by the petitioner, 
the counter-petitioner would not be entitled to come to the 
Magistrate and say that he was then willing to take back the 
petitioner and maintain her and contend that that would be 
sufficient cause within the meaning of sub-clause (3). But as 
I have already observed whether in the circumstances of the 
particular case such a contention would or would not be suff- 
cient cause must be determined judicially by the Magistrate 
himself. If, for instance, the original order had been made 
on the ground of the refusal of the counter-petitioner to main- 
tain the petitioner, then the offer of the counter-petitioner to 
maintain the petitioner may be sufficient cause; but if the 
original order for maintenance had been made in spite of the 
offer of the counter-petitioner to maintain her then obviously 
the mere offer of the counter-petitioner to maintain her would 
not in the circumstances be a sufficient cause. I have refer- 
red to these matters only by way of illustration. The ex- 
pression “ sufficient cause ” is wide enough to include , all 
possible considerations that may be submitted to the Magis- 


trate in such circumstances. A 
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I therefore set aside the order of the Sub-divisional 
Magistrate directing the execution of the order and I direct 
that the application for execution and the gounter-petition be 
taken on the file and he heard and disposed of by the Magis- 
trate in the light of the observations I have made. . 


TSV: Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. Justice DevAposs AND MR. JUSTICE 
WALLACE. 
Akki Guru Basappa and another ... Appellants* ( Appel- 
lants in $. A. No. 535 of 1921 on 
the file of the High Court) 
v. 
Vuluvathi Setra Santhappa and 
others ... Plaintif and defendants Nos. 1 
and 5 (Respondents). 
Transfer of Property Act, S. 52—Lis pendens—Doctrine of—Sale deed 
executed before buf registered after institution of suit. 


A sale deed executed before but registered after the filing of a suit is 
not affected by the doctrine of lis pendens. Tilakdharé Singh v. Gour Narain 
5 P L J 715 dissented from. ~ 


Venkatramana Chetti v. Rangiah Chetti, 41 M L J 399 followed. 


Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon'ble Mr. Justice Madhavan Nair in 
S. A. No. 535 of 1921 preferred to the High Court against 
the decree of the Court of the Subordinate Judge of Bellary 
in A. S. No. 24 of 1920 (O. S. No. 482 of 1918 on the file 
of the District Munsif’s Court, Hospet). 


V. S. Narasimhachariar for appellant. 

Venkatrayaliah and Venkatanarasiah for respondents. 

The Court delivered the following 

JupGmeEnt :_The only point raised in this Letters Patent- 
Appeal is “Is a sale deed executed before but registered 


after the filing of a suit affected by the doctrine of lis 
pendens 2?” 


The contention of Mr. Narasimhachari for the appel- 
lant is that on the date of the filing of the plaint, the property 
had’ not passed to the plaintiff inasmuch as the sale deed was 


e 
*L R Appeal No, 151 of 1924, 12th December, 1924. 
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not riea and that the registration of the sale deed, 
subsequent to the ‘filing of the plant amounted to a transfer 
of the property in guit and therefore S. 52 of the Transfer 
of Property Act applies to the case. In the case of a con- 
veyance ar a document creating title to immoveable property 
registration is necessary to give validity to such document but 
the question is whether a document creates title from the date 
of its execution or whether it creates title only from the date 
of its registration. S. 47 of the Indian Registration Act 
makes it clear that “ a registered document shall operate from 
the time from which it would have commenced to operate if 
no registration thereof had been required or made, and not 
trom the time of its registration.” In a competition between 
two documents creating title to immoveable property the docu- 
ment earlier in date has precedence over another document 
later in date but registered before the former document. It is 
not the registration of a document which operates to create 
title but it is the document itself. The Registration Act 
makes valid such documents as soon as they are registered but 
the right conveyed or transferred is the right which exrsts 
in the transferor on the date of the document. When the 
document is presented for registration the executant simply 
admits execution whereupon the document is registered and 
if the executant does not admit execution or if he refuses to 
appear before the Registrar the law provides for compulsory 
registration of the document. In such a case it cannot be 
said that the executant by any act of his gives validity to the 
document. 


The contention of Mr. Narasimhachari is that a sale 
can be effected only by a registered instrument and that before 
the date of registration there’ was no sale and therefore the 
suit which was filed before the date of registration does stand 
in the way of the executant registering the document. , This 
argument overlooks the fact that the vendee has a right to 
compel a vendor to execute a sale deed in his favour and if 
he refuses to ask the Court to execute the document. If a 
document has already been executed, he could present it for 
registration within four months and if no document had been 
executed he could sue for specific performance of the contract 
of sale. Such a contract would rfot be affected by the dec- 
trine of lis pendens On account of the filing of a suit subsequent 
to its date. 
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Under S. 52 of the Transfer of Property Act any trans- 
fer or other dealing with the property in a suit or proceeding 
is affected by the doctrine of lis pendens.. Mere registration 
of the document cannot be said to be a transfer of the pro- 
perty or dealing with the property in suit. S. 52, therefore, 
can have no application to the present case where tht» sale 
deed was executed befo're the date of the filing of the suit. 

Mr. Narasimhachariar relies upon the case of Tilakdhari 
Singh v. Gour Narain (1). There the learned Judges held 
that a mortgage executed before a suit was filed in ‘respect of 
the property covered by the mortgage but registered after 
the filing of the suit was affected by the doctrine of lis pendens. 
With great respect, we are unable to agree with the reasoning 
of the learned Judges. They rely upon the case of Ram 
Prasad v. Bhikari Das (2) as fully supporting the view they 
take. There was no question of the doctrine of lis pendens 
in the case in Ram Prasad v. Bhikari Das (2) and it is diff- 
cult to see how that case could support the ‘reasoning of the 
learned Judge in the case in Tilakdhari Singh v. Gour 
Narain (1).° 

In Venkatramana Reddi v. Rangiah Chetti (3) Sadasiva 
Aiyar and Spencer, JJ. held that a document creating title in 
immoveable property executed before the date of the filing 
of the suit but registered afterwards was not affected by the 
doctrine of lis pendens. The case in Tilakdhari Singh v. Gour 
Narain (1) was quoted before the learned Judges and they 
declined to follow it. It is contended by Mr. Narasimha- 
chariar that the learned Judge’s observation as regards the 
doctrine of lis pendens is only obiter and not binding upon us. 
Even if the point was res integra we should have no hesitation 
in holding that the doctrine of lis pendens does not apply to 
the case of a document creating title in immoveable property 
executed before the filing of the suit but registered after. We 
fully concur with the reasoning of Spencer, J. in Venkatramana 
Reddi v. Rangiah Chetti (3). 

The decision in Papireddi v. Narasareddi (4) does not 
apply to the present case. All that was decided in that case 
was that title to immoveable property could be created only 
by a properly registered instrument. It is by the execution 
of a registered instrumené that title to immoveable property 


rı. (1920) 5 PL J 715. 2. (1903) I LR 26 A 464. 
3, (1921) 41 MLT 399, uo & (1892) TER 16 M 464, 
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actually passes but that is not a ground for saying that the 


title passes only on the date of registration. No doubt regis- 
tration is necessary,fo'r giving validity to a document but the 
right to, or the title to, the property passes from the date of 
the document even though it be registered some time after 
its execution or in other words in a competition between two 
documents one earlier and the other later in date the later 
document, if registered earlier than the former would have 
no priority over the former. The mere filing of a plaint 
either by the executant or by a third person in respect of the 
property already conveyed would not prevent the vendee from 
enforcing his rights under the document either by means of 
compulsory registration or by suing for specific performance. 
Though under the Indian Law the mere contract of sale does 
not create a title in the vendee, yet he has the right to en- 
force the contract; and his right is as on the date of the 
contract and not on the date when he enforces it. That be- 
ing so, the mere fact that a vendor admits the execution of 
the conveyance before the Registration Officer would not 
bring his act within the purview of S. 52 of tht Transfer of 
Property Act. 

We have no hesitation in holding that the document in 
question is not affected by the doctrine of lis pendens. The 
Letters Patent Appeal is dismissed. 


A. V. V. L. P. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JusTICE WALLACE AND MR. JUSTICE 
MADHAVAN NAIR. 


P. K. Veerarayan alias Unni Anujan 

Rajah Avergal and others ... AÆppelants* (Counter- 

petitioners 3 and 4) 
v. 

Ayyakutti ‘alias Venkatachalam 

Pattar ... Respondent (Petitioner). 

Civil Procedure Code, S. 102 and O. 41, R. 23—Suit of a Small Cause 
naiure—Execution—Appeal—Remand—Orde: not open to appeal. 

An order of remand made by an Appellate Court in an appeal from an 
order of the @ourt executing a decree in a suit of a small cause nature is not 


appealable. Mavula Ammal v. Mavula Maracair, (1906) ILR 30M afa; 
Sant Prasad v. Bhawani Prasad,*(1920) I L R 43 A 403 referred to. 





“A A O No, 222 of 1922. 2oth Novembes, 1924. 


Guru 
Basappa 
v 


Santhappa. 


500 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLVIII 
: a 
Veerarayan Appeal against the order of the District Court of South 
can Malabar, dated the 16th December, 1921, ‘in A. S. No. 687 
of 1921, preferred against the order of the Court of the 
Subordinate Judge of South Malabar at Calicut in 
E. P. No. 159 of 1921 in O. S. No. 457 of 1912 qn the file 
of the Court of the District Munsif of Ottapalam. e 
K. P. Ramakrishna Atyar and N. P. Narasimha Atyar 
for appellants. 
T. S. Anantaraman for respondent. 
The Court delivered the following 
JUDGMENT : No appeal lies in this case, as this is of 
the nature of a Second Appeal in a matter of execution in a 
suit which is of the nature of a Small Cause suit. Vide 4ithala 
v. Subbanna (1) ; Mavula Ammal v. Mavula Maracair (2); 
Amba, Prasad v. Mushtaq Hussain (3) ; and Sant Prasad v. 
Bhawani Prasad (4). It is dismissed with costs. 
A. V. N Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT- MADRAS. 
* PRESENT : Mk. JusTIcE PHILLIPS AND MR. JUSTICE 


ODGERS. 

Guntupalli Ramakrishnayya ... Appellani* (Plaintif) 
i IA 

Guntupalli Pitchayya and others ... Respondents (Defend- 


ants 1, 3 to Q, LI, 12, 16 and 20, 


21 tO 23, 25, 29 to 35, 37, 39 to 41, 
. 43 to 51 and 53). 
Inam—Enfranchisement—Karnam service inam—Grant to a stranger— 
Rights of affice-holder. | 
Where the Government enfranchised a karnam seivice inam and granted a 
oe portion of the lands so enfranchised to the defendant, a stranger, overlooking 
krishnayya the claims of the plaintiff who was then the office-holder, it is not open to the 


v. plaintif to claim the lands from the defendant on the ground that the Govern- 
Pitchayya. ment ‘must be presumed to have enfranchised the inam in favour of the ofice- 
isas holder. The enfranchisement in the cas of a Karnam service inam amounts 


to a re-grant of the lands. Gouri Kantam v. Ramamurihi, 46 M. L. J. 482 
followed. Lakshminarasımham v. Venkatarainayamma, 30 M L T 334 dis- 
sented from. 


Appeal against the decree of the Court of the Subordi- 
Tate Judge of Guntur in O. S. No. 39 of 1920. 


*Appeal No. 24 of 1922. à 21st November, 1924. 
z r. (1888) ILR 12 M 116. 
2. (1906) ILR 30 M 212: 7 ML J 376. 
3-, (1919) I L R 42 A 200. ' 4 (1920) I L R 43 A 403. 


PART XIIe] THE MADRAS LAW JOURNAL REPORTS. sot 


p . 


A. Krishnaswami Atyar for appellant. Rama 
ja krishnayya 

G. Lakshmanna, K. Kameswara Rao and Ch. Raghava E. 
itchayya. 


Rao for respondents. 
The Court delivered the following 
Jubemenis: Phillips, J.: The plaintif in this ppinips, J. 
suit * "seeks to recover certain land which originally 
formed a portion of a karnam service inam which 
has since been enfranchised. The plaintiff became 
karnam in 1908 and this portion of the inam was en- 
franchised in 1909 in favour of the defendant who admittedly 
was not an office-holder. The plaintiff continued in office 
for some years but was then removed and now brings this suit 
in 1920 to recover the land. He bases his claim on the fol- 
lowing facts: He contends that, when the land was en- 
franchised in 1909, it was enfranchised by Government not 
for the benefit of the person in whose name the title-deed 
stands but for the benefit of the office-holder. He being the 
office-holder at that time must be deemed to have had the 
land enfranchised for his benefit and it then became his private 
property. The fact that he is now out'of office, therefore, 
does not affect his right to recover the land. In this argu- 
ment I think there are two fallacies. In the first place, it 
necessitates a presumption that, when Government  enfran- 
chised this land in favour of the defendant who was not an 
office-holder, they must be taken to have intended to en- 
tranchise it in favour of the office-holder, although | in terms 
they enfranchised it in favour of a stranger. It is impossible 
to draw any such presumption when we have the clear terms 
of the title-deed against it. In the second place, it is based 
on the assumption that the enfranchisement does not amount 
to a re-grant ; but in the case in Venkata Jagannadha v. 
V eerabhadrayya (1), a decision of the Privy Council, the case 
of a karnam service inam was specifically distinguished from 
that of a poligar’s inam, and it appears to me that it was held æ.. 
that in a case of a service inam the enfranchisement does 
amount to a re-grant. This view has been held by a Bench 
of this Court in S. A. Nos. 287 and 288 of 1921, to which 
my learned brother was a party, and again by a single Judge, 
Wallace, J., in Gouri Kantam v. Ramamurthi (2) and by 
Devadoss, J., in S. A. No. 322 ofe1922. A contrary vigw 


I. (1921) I LR 44 M 643: ar ML Ji (PC). 
2. (1924) go ee r 


Rama- 
krishnayya 


v. 
Pitchayya, 
Phillips, J. 


Odgers, J. 


Sopaimuthu 
Ambalam, 
Ta re. 
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was taken by a Bench of this Court in Lakshminarasimham v. 


Venkatarainayamma (3), but the balance of opinion is against 
that view and I wish to express my copcurrence with the 
majority. If, therefore, the enfranchisement amounts to a 
re-grant, it cannot be denied that Government canedo what 
they like with the land when they are granting it and, thefefore, 
the grant to the stranger defendant is perfectly justifiable and 
cannot be impeached by the plaintiff. 


In this view the appeal fails and is dismissed with costs. 


Odgers, J. J agree. I adhere to the view I expressed 
in my referring judgment in S. A. Nos. 287 and 288 of 1921 
as to the effect of the Privy Council decision in Venkata J agan- 
nadha v. Veerabhadrayya (1) and also to the view that I ex- 
pressed there that the decision in Lakshminarasimham v. 
Venkataratnayamma (3) cannot be supported. 


A. V. V. Appeal dismissed. 





e IN THE HiGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SRINIVASA AIYANGAR. | 


t 


Sonaimuthu Ambalam ...  Petitioner* (Accused in 


C. C. No. 8 of 1924 on the file 
of the Court of the Sub-divisional 

Magistrate of Ramnad). 
Indian Arms Act (XI of 1878), S. 19 (e)—“ Going armed”—Meaning of— 

Essentials of offemce—Intention. 

The expression “going armed” in S. 19 (z) of the Arms Act indicates 
two things, i. ¢., an intention to use it and the possibility of using it. For the 
purpose of a conviction under S. 19 (¢) there must be some clear evidence of in- 


tention on the part of the accused to use the weapon. 


Where the evidence in the -case showed that there was only one empty 
cartridge in the fire-arm and no cartridges at all were found on the person of 
the accused and there was no evidence of his having previously used the 
Weapon, a conviction under S. 19 (¢) cannot be sustained. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the con- 
viction and sentence of the Court of the Sub-divisional Magis- 
frate of Ramnad in C. C. No. 8 of 1924. 


Vo tied GN da Caen aaa  ———— ———¥—_ — 
o Cr R C No. 270 of 1924 œ 


(Cr R P No. 226 of 1924). é e 18th December, 1924. 
1. (1921) ILR 4 M 643:41 MLJx1 (PC), 
° 3. (1921) 30 ML T 334 
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es P 
C. Narasimhachariar and V. Raghavachariar for petitioner. Sonaimuthu 
Ambalam, 


The Public Prosecutor on behalf of the Crown. In re. 
The Court made the following 


ORDER :— The question in this case is whether the accused 
was properly convicted of the offence of going armed within 
the meaning of clause (e) of S. 19 of the Indian Arms Act 
(Act XI of 1878). It would appear that.he has been dis- 
charged under clause (f) of the same section of being in pos- 
session of arms in contravention of the provisions of S. 14 
or 15. I should have thought that the offence of going armed 
with fire-arm was considerably more narrow than the offence 
of being in possession merely of firearms. The expression 
“going armed ” clearly indicates two things, namely, firstly of 
an intention to use it as a fire-arm and secondly, the possibility 
of using it. In this case there was only one empty cartridge 
in the weapon and no cartridges at all have been found on the 
person of the accused. This alone would show that, in the 
circumstances under which he was found to be in possession 
of the fire-arm, it would not be possible for him to use the 
weapon as a firearm. Further, in my judgment, for the 
purpose of conviction under clause (e) of that section, there 
must be some clear evidence of intention on the part of the 
accused to use the weapon. That element is absolutely lack- 
ing in the present case. If there had been some evidence of 
his having at least previously used it there would have been 
proof of an intention at the time when the accused was charg- 
ed with having committed the offence. But in the absence 
of any evidence whatever bearing on the intention of the 
accused to use it as a fire-arm, I think it is clear that the convic- 
tion of the accused under that clause was wrong. The con- 
viction and sentence are, therefore, set aside and the fine, if 
already paid, will be refunded to the accused. The order of 
confiscation, dated 29th February, 1924 will be set aside and 


the fire-arm will be restored to its owner if he has still got a - 
license. 
T.S. V. Conviction and sentence set aside 
s ° ° 


Chinna 
Manikam, 
In re. 


504 THE MADRAS LAW JOURNAL REPORTS. [ VOL. XLVIII 


e 
In THE HIGH Court oF JuDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SRINIVASA AIYANGAR. 


Chinna Manikam altas oe Naicker 
and others re Petitioners* (Accused 
l Nos. I to 5, 8, 10, 12, 17 and 18). 

Criminal Procedure Code, S. 424-— Appellate judgment—Several Maa ae 
Special evidence against each to be separately considered. 

Where in a Criminal Appeal there are a number of appellants, it is the 
duty of the Court to bring to bear, with regard to each of them, a juditial 
mind for the purpose of considering whether he was guilty or not, having 
regard to the charges against him and the special evidence directed to him, and 
his particular defence, if any. In re, Bapu Natdu, 2 L W 958; and In re, 
Thaksiinamurthi Razali, (1918) M W N 129 followed. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the sen- 
tence of the Court of the Sub-divisional Magistrate of Saidapet 
in Criminal Appeal No. 1 of 1924 preferred against the judg- 
ment of the Court of the Stationary Sub-Magistrate of Madu- 
rantakam in Case No. 361 of the Calendar for 1923. 

C. Narasimhachari for G. Thiruvenkatachariar for 
petitioners. 

'The Public Prosecutor on behalf of the Crown. 

The Court made the following 

ORDER :__The accused-petitioners before me were con- 
victed along with 20 others of the offences of rioting and hurt 
by the Magistrate who heard the case. The Magistrate con- 
victed the 20 accused, and on appeal the Appellate Magistrate 
acquitted 10 out of the 20. Itis now argued before me that 
the learned Appellate Magistrate has not considered the case 
of each of the petitioners separately and come to a conclusion 
with regard to his guilt or otherwise. Ona careful considera- 
tion of the judgment of the Appellate Magistrate I am satis- 
hed that he did not bring to bear, with regard to the case of 
each of these accused, a judicial mind for the purpose of con- 
sidering whether he was guilty or not having regard to the 
charges against him and the special evidence directed to him 
and his particular defence if any. It has been held by Ayling, J., 
in the case of In re, Bapu Naidu and ten others (1) that 
though the Appellate ian oui may give satisfactory rea- 





e -Cr. R. C. No. 136 of 1924. ” 
(Cr. R. P. No. 119 of 1924). 


"ai. (1915) 2 L W 958. 


sth December, 1924. 
s 
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” 
sons for accepting the conclusions of the Original Magistrate, 


his omission to consider the case against the individual accused 
separately would vjtiate the judgment. To similar effect is the 
judgment of Kumaraswami Sastri, J., in the case Thakshina- 
murtht Rajah and others(2). The Calcutta High Court seems 
even to have gone further and stated in the case of Arindara 
Rajbunshi and others v. The King-Emperor (3) that the 
judgment of the Appellate Magistrate should be self-sufficient, 
that is to say, should contain all the necessary materials to 
enable the High Court to form a conclusion as to the propriety 
of the conviction of each of the accused having regard to the 
various offences with which each of the accused was charged 
and to enable the High Court to come to a conclusion as to 
the correctness of the sentence upon each of the accused. The 
learned Public Prosecutor has drawn my attention to certain 
words in the judgment of the Appellate Magistrate which go 
to show that he found the conclusions arrived at by the Original 
Magistrate to be correct. But that would obviously be in- 
sufficient in view of the decisions just now referred to by me. 
After stating that the analysis of tHe evidence made by the 
Lower Court was correct and that on that footing the ten peti- 
tioners before me ware guilty the Appellate Magistrate pro- 
ceeds to say thus :__‘‘ The defence evidence is untrustworthy 
as analysed by the Lower Court and does not also help the 
appellants above mentioned referring only also 1, 3, 4, 6, and 
11.” This sentence is rather difficult to understand, but 
assuming that it means that the defence evidence had relation 
only to five of these ten petitioners, still it would not go to 
show that he considered judicially the evidence adduced for 
the defence in respect of these five accused. On the whole 
regarding the judgment in its entirety, I am not satisfied that 
the Appellate Magistrate brought his judicial mind to bear 
on the evidence in the case of each of these petitioners sepa- 
rately. His decision was therefore wrong, I set it aside and 
remand the case to the Joint Magistrate of Chingleput for 
entertaining the appeal of these ten petitioners and disposing 
of the same according to law. Such of the petitioners as 
have been sentenced to terms of imprisonment will continue 
to be on bail till the disposal of the appeal on the same security 


as has been’furnished by them. ° ° 
2. (1918) M W N 129. 3. (1916) 20 C W N 4296, 


R—64 . 


Chinna 
Manikam, 
In re. 
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swa 
Naicken 


Y, 
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Naicken, 
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I.might also point out that the Appellate Magistrate has 
nowhere referred to the common object-of the unlawful 
assembly by reason whereof the petitioners have been convict- 
ed of the offence of rioting. It may be that this matter was 
not clearly argued before the Appellate Magistrate in the first 
instance. For the purpose of arriving at a proper dteision 
with regard to the case of these petitioners it would be neces- 
sary to find whether these ten persons were really guilty of the 
offence of rioting as having formed members of an unlawful 
assembly with a common unlawful object. The execution of 
the sentences of fine imposed on the petitioners should be sus- 


pended till the disposal of the appeal. 


T. S. V. Petition remanded. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : Mk. Justice DEvaDoss AND MR. JUSTICE 
WALLACE. 


Balaguruswami Naicken ee Appellant* (Counter- 
i A petitioner Defendani) 
Y. 
Guruswami Naicken and others... Respondents (Petitioners 
_—Plaintiffs ) 


Limitation Act, S. 20 and Art. 182 (5)—Execution of decree—Saving of 
limitation—Payment of a portion of the decree amount out of Court—A pplica- 
tion for payment—If a step-in-atd. , 

A mortgage decree was pasæd'on 14th September, 1916, and the first 
application for execution was filed on asth September, 1917, and dismissed on 
yyth October, 1918. The next application for execution was filed on 9th 
March, 1923 and the decree-holder relied on a payment made to him by Court 
by a cheque on rst April, 1920, in pursuance of an order, dated 31st March, 
1920, a8 saving limitation for execution of the decree. The money in Court 
had been paid by a mortgagee of the judgment-debtor who had been directed 
to pay off the decree amount. Held, that the application for execution was 
barred by limitation. 

Where an amount of money is in Court to the credit of a suit and such 
amount is not the proceeds of execution, an application for payment out cannot 
be said to be an execution application or a step-in-aid of execution. But if 
the money in Court was realised by the execution of the decree an application 
by the decree-holder for payment out is a step-in-aid of execution. Kerala 


Varma Valia Raja v. Shangaram, I L R 16 M 452 ; Koomayya v. Krishuamma, 
I LR 17 M 165 referred to. 


An application to be a step-in-aid of execution should be one made in a 
Bending execution application. Kuppuswami Chettiar v. Rajagopala Aiyar, 
ILR as M 466 relied on . . 


°*A A O No. 96 of 1924. 19th December, 1924. 
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It could not ‘be said in this case that the payment by Court towards th” Balaguru- 


decree amount was made by a person duly authorised on behalf of the Judgment- 
debtor so as to save dimitation under S. 20 of the Limitation Act. Gowinda 
Pillai v. Dasai Gounda I L R 44 M 971: 41 M L J 423 distinguished. 

Appeal against the order of the Court of the Subordinate 
Judge ef Coimbatore, dated the 20th December, 1923, 
in B.°P. No. 116 of 1923 in O. S. No. 64 of 1915. 

Watrap S. Subramania Aiyar for appellant. 

T. M. Krishnaswami Atyar for respondents. 

The Court delivered the following 


JUDGMENT : The question involved in this appeal is 
whether the execution of the mortgage decree in favour of the 
plaintiffs is barred by limitation. The Subordinate Judge 
held that the application for execution presented by the plain- 
tiffs is not barred by limitation and the defendant has pre- 
ferred this appeal. 


The mortgage decree in favour of the plaintiffs was pass- 
ed on 14th September, 1916. An execution application was 
filed on 25th September, 1917. It was dismissed on 17th 
October, 1918. The present application i is dated 9th March, 
1923. The contention of the plaintiffs is that a certain sum 
of money in Court was paid out to them by order dated 31st 
March, 1920 and the cheque was actually issued on ist April, 
1920 and that their application is therefore within three years 
from the date of the order for payment out. On the other 
hand Mr. Subramania Atyar for the appellant contends that 
the application for payment out of the sum of money in Court 
is not a step-in-aid of execution and therefore plaintiffs’ appli- 
cation for execution is barred. The defendant's guardian 
obtained leave of the Court for mortgaging the defendant’s 
property for the purpose of raising money to pay off the 
plaintifs’ debt. Sanction was given to the guardian to raise 
money in 1917 and on 14th October, 1918 he hypothecated 
the defendant’s properties to one Kasturi Naicker by Ex. I. 
The recital in Ex. I is: “ Particulars of receipt of the said 
amount Rs. 17,690 is the amount received by way of direction 
given (to you) for settling and discharging the sum (payable) 
under the decree obtained against the said minor by Appa- 
naickenpettai K. Guruswami Naicken and others in O. S. No.64 
of 1915 on the file of the said Sf&b-Court and for obtairting 
receipt and retainufg it ab a title-deed herefor. The mort- 
gagee seems to have paid the amount into Court on. 19th 


swami 
Naicken 
v. 
Guruswami 
Naicken, 
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“March, 1920 whereupon the plaintiffs applied for an order 


for payment out. . 

The guestion is whether in the circumstances an applica- 
tion for an order for payment out by the Court is a step-in- 
aid of execution. It is well settled that an application for 
payment out of money in Court by a decree-holder is a step- 
in-aid of execution if the money in Court was realised in exe- 
cution of the decree. Venkatarayulu v. Narasimha (1), 
Kerala Varma Valtya Rajah v. Shangaram (2), Koomayya v. 
Krishnamma Naidu (3) and Begunchand, V. 
Muga; Rao (4). In this case the money in Court was not 


realised by the execution of the plaintiffs’ decree. The plain- 


tifs’ execution petition was dismissed so far back as 17th Octo- 


ber, 1918. The money was paid into Court to the credit 


of the suit and the plaintiffs applied for payment to them of 
the amount in Court. Where an amount of money is in Court 
to the credit of a suit and such amount has not been the pro- 
ceeds of execution an application for payment out cannot be 
said to be an execution application or an application in aid of 
exetution. [Ín such a case the plaintiff has to only apply to 
the Court for payment and the Court makes the payment with- 
out reference to the judgment-debtor in the suit. By asking 
for payment of the amount in Court, the plaintiff does not do 
anything to aid the execution of the decree. Where money 
is realised in execution of the decree he has to ask the Court 
for an order to pay the money to him, and the Court, after 
considering whether there are other claimants in respect of the 
amount, passes an order in favour of the applicant. Such an 
order is a step-in-aid of execution. But, where the money 
is to the credit of the suit and all that is required of the plain- 
tiff is to make an application for payment, it cannot be said 
that what he does is a step-in-aid of the execution of the decree. 

In Kuppuswamt Chettiar v. Rajagopala Aiyar (5) Ayling 
and Venkatasubba Rao, JJ. held that an application 
to be a step-in-aid of execution should be one 
made in a pending execution application. Ayling, J., 
in delivering the leading judgment of the case, 
deffered from an observation of Ramesam, J., that there 


rt ILR2M iza. 2. (x892) I LR 16 M 452. 
e Ee (1893) “I LRi7M 165:3 ML J 296. 
4. (1896) I L R 22 B 3409 j 


5. (1921)°I LR 45 M 466 : 42 M L J 303. 
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is no warrant for the view that an application to take a step? 
in-aid of executfon should be made in execution, meaning 
apparently until an execution is pending. The application for 
the transfer of a° decree from one Court to another for 
the purpose of execution is a step-in-aid of execution; and the 
application is in the form of an ordinary execution application 
with the prayer that the decree be transmitted to another Court 
for execution. Such an application is a step-in-aid of execu- 
tion. In such a case it is necessary that the decree should 
be transferred to another Court for the purpose of execution; 
and therefore what is done in order to execute the decree is 
considered to be a step-in-aid of execution. But where the 
act of the plaintiff is not in furtherance of execution or in a 
pending execution, his act cannot be said to be one in aid of 
execution. 

Mr. Krishnaswami Aiyar for the respondents relies upon 
Phangishethithi v. Doya Shethi (6) as supporting his conten- 
tion that the order of the Court for payment out is a step-in- 
aid of execution. That case is distinguishable from the pre- 
sent case, as in that case an order of the Courtewas necessary 
for paying out to the plaintiff the amount of Rs. 500 paid into 
Court as security for costs. There the learned Judges observed 
as the money was deposited only as a security an order of the 
Court was necessary to make it available for payment towards 
the decree amount. An application for such a purpose and 
for payment out of the money is thus clearly necessary ; and 
such an application is one in execution of the decree itself. In 
this case as we have have already observed no such order was 
necessary in order to enable the plaintiffs to draw out the 
money standing to the credit of the suit. 


If payment is made to the decree-holder by, the judgment- 
debtor or by anybody on his behalf, or by the Receiver 
appointed by the Court to be in charge of the defendant’s pro- 
perties, it would not amount to a step-in-aid of execution. In 
Appuswami Naicken v. Kotha Naicken (7) it was held that 
payment by the Receiver appointed by a Court out of the rents 
and profits of the defendant’s properties was not a step-in- 
aid of execution. The Receiver was not appointed for tke 
purpose of execution ; he was appointed during the pendency 
of the suit? and the Court paid to the plaintiff the amount that 
was collected by the Regeiver and paid by him into Court. 


ae ne, a, 
6. (1917) 35 ML J 375. 7. (1899) I L R 22 M 448. 
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“The learned Judges observed at page 452 : “We do not think 

that it can be properly said that such money was collected or 
paid in execution of the decree though no doubt it was as a 
consequence of the decree that the appellants became entitled 
to it. The appellants in demanding the payment of these current 
profits of the estate did nothing towards the execution ef, the 
decree, for the decree did not deal with these profits.” In the 
present case the mortgagee paid into Court a sum of money 
which he was directed to pay directly to the decree-holder ; 
and the Court paid the money out to the plaintiffs on their 
applying for it. The Court, therefore, simply acted as the 
agent of the mortgagee and not as a Court executing the de- 
cree. Jackson, J., in a recent case in N arayana Nair v. 
Kunhiraman Nair(8)observed that the mere payment however 
is not a step-in-aid of execution and it is only a petition put 
in to certify such payment that can constitute a step-in-aid of 
execution such as will give a fresh starting point of limitation 
under Art. 182 of the Indian Limitation Act. We hold that 
in this case the payment out by the Court to the plaintiffs on 
thew application on 31st March, 1920 is not a step-in-aid of 
execution and the plaintiffs’ application therefore is barred by 
limitation. 

The next contention is that the payment towards the de- 
cree amount was made by a person duly authorised on behalf 
of the defendant and such payment having been made by the 
Court as the agent of the judgment-debtor and the payment 
appearing in the handwriting of the person making the same 
by reason of the cheque having been signed by the Court, the 
terms of S. 20 of the Limitation Act have been satisfied and 
therefore the application is within time. In the first place 
it is to be noted that the mortgagee was not authorised to pay 
the amount into Court. The terms of Ex. I are clear. The 
guardian of the defendant did, with the sanction of the Court, 
execute Ex. I, a mortgage in favour of Kasturi Naicker and 
directed him to pay the amount to the plaintif and obtain a 
receipt from him and to retain it as a title. The mortgagee, 
therefore, was not authorised to pay the money into the Court. 
Sgcondly, the document was executed on 14th October, 1918, 
and the mortgagee was asked to pay the amount without any 
delay, for in the particulars of consideration the recital is 
“ Rs. 17,690, the amount received by way of direction given 


_———— a, 


$ 3. (1924) 20 L W 190. 
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(to you) for settling and discharging the sum (payable) undef 
the decree obtained against the said minor by Appanaickenpet- 
tai K. Guruswami Naicken and others in O. S. No.64 of 1915,” 
etc. The mortgagee, therefore, was not authorised to keep 
money with him for a considerable time, i. e., for more than 
a year and a half, and then to pay it into Court. The agent 
who can give the creditor the benefit of S. 20 has to act within 
the terms of his authority. If he exceeds his authority or 
does something which is not actually covered by his authority 
he cannot bind the principal so as to give the creditor the bene- 
fit of S. 20 of the Limitation Act. We think this case comes 
within the principle of the decision in Linsell v. Bonsor (9). 
In that case the defendant’s agent had instructions to offer 
the claimant a part of the debt in discharge of the whole. 
The claimant ‘refused to take the money on those terms and 
the agent paid it in part discharge. It was held that this was 
not a part-payment by defendant to take the case out of the 
operation of the Statute of Limitations. In Alagappa 
Chettiar v. Subramania Pandia Thevar (10) it was held fol- 
lowing Linsell v. Bonsor '(9) that though the mortgagee had 
authority to pay off the debt in full, he had no authority to 
make a pure payment of interest as such so as to bring the 
case within S. 20 of the Indian Limitation Act. 


Mr. T. M. Krishnaswami ‘Aiyar relied upon in Govinda 


Pillai v. Dasai Gourdan (11) as supporting his contention. In 
that case a certain amount paid by the Government under the 
Land Acquisition Act into Court was paid out to the decree- 
‘holder. It was held that the payment of that amount was 
‘part-payment of the principal of the decree debt and the 
judgment by whose order the payment was made was an agent 
duly authorised by the judgment-debtor to make it and the 
fact of the payment appeared in the handwriting of the Judge 
within S. 20 of the Limitation ‘Act. This case is distinguish- 
able-from the present case on the facts. In that case a 
portion of the hypothecated property was acquired by the 
‘Government under the Land Acquisition Act, and Rs. 3,400 
‘was deposited in Court for the Government to the credit of 
the suit and the decree-holder drew the amount from Coyrt. 
-There the money was paid into Court by the Government 
under the provisions of the Land Acquisition Act. Seeing 
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hat the land acquired was subject to a mortgage and there 


was a decree for the sale of the property, the Government paid 
the compensation for the land acquired into Court as it was 
bound to do. In the present case the mortgagee was not 
required by the mortgagor to pay money into Court. He 
chose to pay into Court out of his own sweet will and pleasure 
when it suited him. In the first place he had no power to 
pay it nearly one and a half years after the execution of 
Ex. I, and, in the second place, he was not asked to pay the 
amount into Court but was asked to pay the money directly to 
the decree-holder and obtain a receipt from him. Therefore 
he was not a person specially authorised to pay the amount into 
Court so that it may be paid out to the decree-holder. This 
point also is found in favour of the appellant. 

In the result the appeal is allowed and the order of the 
Subordinate Judge is set aside with eosts throughout. 

A. V. V, Appeal allowed. 


o ÎN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice PHILLIPS. 


Veerappa Goundan, minor, through 
his grandfather and next friend 


Alagia Goundan ... Petitioner* (Petitioner 
— Plaintif) 
vo. 
Veerappa Goundan and others ... ‘Respondents (Counter- 


petitioners Defendants 1 to 7). 


Civil Procedure Code, S. 151—Preliminary decree for partition and mesne 
profits—Final decree omitting to award mesne profits—Application for review 
dismissed—Subsequent application for further final decree—If lies—Dismissal of 
application—Order if revisable—Civil Procedure Code, S. 115. 

The preliminary decree in a partition suit directed partition and awarded 
the plaintiff mesne profits It was confirmed in appeal. Meanwhile a final 
decree was passed, but that omitted to award mesne profit. An application 
made to amend the final decree either by way of amendment or by way of 
review was dismissed and it was neither appealed against nor sought to be 
reviewed. Subsequently an application was put in under S, 151, Civil Proce- 
dure Code, to pass a further final decree for meme profit. This too was dis 
mifsed, whereupon the plaintiff applied to the High Court in revision. Held 
(1) treated as an application for a final decree, the order thsreon would 
amoynt to a decree and being apfealable, no revision lay. Subbalaksheni 
Ammal v. Ramanujam Chetty, 35 M L J 552 followed. 


*C. R. P. No. 1077 of 1923. rath December, 1924. 
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(2) the omission to award meane profits in the final decree must be deem- 
ed to be a refusal ofthe same and as the plaintiff did not appeal against the 
oider, and the review petition having been dismissed, the dismissal was accept- 
ed as final, there was flo scope for invoking the inherent jurisdiction of the 
Court. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order, dated 19th April, 1923, of the Court of the Sub- 
ordinate Judge of Dindigul in I. A. No. 47 of 1923 in O. S. 
No. 29 of 1918 on the file of the Court of the Temporary 
Subordinate Judge of Madura. 


S. Panchapagesa Sastri for petitioner. 

P. N. Appuswami Aiyar for respondents. 

The Court delivered the following 

JUDGMENT :__In this case a preliminary decree for parti- 
tion and for mesne profits was passed in favour of the plaintiff, 
and this was confirmed in appeal, the original decree being 
dated 11th December, 1919, and the appellate decree 21st 
February, 1922. Meanwhile the final decree had been pass- 
ed by the Trial Court on 15th September, 192@; and inthis 
hnal decree the partition was decreed in accordance with a 
memorandum put in by the parties, and no relief was given 
in respect of the mesne profits. Seven or eight months after 
the passing of the appellate decree confirming the preliminary 
decree, an application was made to the first Court to amend 
the final decree either by way of amendment -or by way of 
review on the ground that the final decree had omitted to 
give relief which had been allowed in the preliminary decree. 
That petition was dismissed and no appeal has been preferred 
against it, nor any application to review that order ; subse- 
quently an application was put in under S. 151 of the Code 
of Civil Procedure asking for a further final decree for the 
mesne profits awarded in the preliminary decree. Objection 
is now taken by the respondent that this petition will not 
lic. If the application is treated as an application for a 
final decree in the suit, the order on such application must 
be treated as a decree and an appeal will lie. This is the 
view taken by this Court in Subbalakshmi Ammal v. Rama- 
nujam Chetti (1) ; and apparently no appeal lies to this 
Court. K 

Apart from this the argument proceeds on the assumption 
that the final decree of “1 5th September, 1920, is partly a 

1. (1918) 35 ML J 552. ° 
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Tal decree and partly a preliminary decree, 3. é., it was final 
as regards partition and preliminary as regards mesne profits. 
Inasmuch as there is no mention whatever of mesne profits 
in the decree, it is difficult to understand this view. It pur- 
ports to be a final disposal of the suit. The mere pmission 
to refer to one of the reliefs asked for cannot make the decree 
a preliminary decree in respect of that relief. The omission 
must be deemed to be a refusal of the relief, whether it was 
done intentionally or accidentally, and it was open to the 
party to apply for a review of this decree, or to appeal against 
it. He did not appeal ; his review petition was dismissed and 
he accepted the dismissal. Now he comes in with this fur- 
ther application under S. 151 ; but there is no authority and 
no sufficient ground for invoking the inherent jurisdiction of 
the Court, the whole matter having been previously disposed 
of in accordance with law and no objection having been taken. 

The only other ground urged before this Court is that, 
as the plaintiff is a minor, he should be treated with the great- 
est indulgence. When as in this case an application by a 
major cannot Be granted I know no reason for granting a simi- 
lar application by a minor. It will be open to him on attain- 
ing majority to take any steps that he thinks fit on account of 
his guardian’s alleged negligence of which there is at present 
no evidence. ‘No action need be taken now. 

I must hold that, as the petition is framed, no revision 
petition lies, as there could have been an appeal ; and on the 
merits there is no reason to interfere. 


The petition is accordingly dismissed with costs. 
T. S. V. Petition dismissed. 


IN THE HIGH COURT OF JuDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE KRISHNAN. 


Sudalimuthu Pillai alias Appavu Pillai 
and others ... Petitioners* (Plaintiffs 2 to 5) 
v. 
Peria Sundaram Pillai and others ... Respondents (Defts.) 
m Court Fees Act (VII of 1870), Sch. I, Art. 17 (vi)—Scheme suit—Mis- 
appropriation of trust moneys by defendants—Estimated amount claimed—Court- 


fee fayable—Order demanding adevalorem fee—Civil Procedure Code, S. 115— 
Interference in reviston—Practice of the Madrag High Court. 


"CR P No. 250 of 1924, 19th November, 1924. 
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. 
Ina heme suit under S. 92, Civil Procedure Code, the plaintiffs claithe d AA 
among other reliefs* that the defendants should be made to refund to the trust a 


a sum of Rs 11,000 which was estimated to be the amount misappropriated by _Peria 
them and also that they should hand over certain properties in their possession oie 
to the new trustees to be appointed under the scheme. A Court-fee of Rs 10 ; 
was paid on the plaint, but the Court directed the plaintiffs to pay ad valorem 

diugyeon the valuation put on the several reliefs Held the reliefs for refund- 

ing money misappropriated and for possession of properties cannot be treated 

as part of the subject-matter in dispute between .the parties but were merely 

ancillary reliefs, nor did the plaintiffs claim any beneficial interest in the same. 

The suit would fall under Sch. IJ, Art. 17 (vi) of the Court Fees Act and 

the Court-fee paid was sufficient. Ramrup Das v. Mohunt Sitaram Das 12 C 

L. J. 211 followed ; observations in Srinivasa v. Venkata, I. L. R. 11 Mad 148 

held to be obiter dicta. 


In cases in which trial Courts wrongly order payment of Court-fee over 
and above what was paid on the plaint, it has been the practice of the Madras 
High Court to interfere with the order in revision, without leaving the agegriev- 
cd party to the cumbrous remedy of filing an appeal after the plaint is rejected 
for non-payment of the amount directed to be paid. The question is really 
one of jurisdiction as the plaint has to be rejected if the stamp duty is not paid. 


Petition under S. 115, of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise 
the order of the Court of the Additional Subordinate ‘Judge 
of Tinnevelly, dated the 21st March, 1924, in O. S. 
No. 17 of 1921. 


S. Ramaswami Atyar for petitioners. 
P. V. Krishnaswami Atyar for respondents. 
The Court delivered the following 


JUDGMENT :__This is an application under S. 115, Civil 
Procedure Code, to revise an order passed by the Additional 
‘Subordinate Judge of Tinnevelly declaring that ad valorem 
Court-fee on Rs. 11,000 was payable on the plaint presented 
to him by the petitioner before me in this Court. The plaint 
was one under S. 92 of the Code, and in the plaint he asked 
that the defendants should be made to refund to the trust 
the sum of Rs. 11,000 at which figure he estimated the amount s 
misappropriated by them. He also asked that certain pro- 
perties in the possession of the defendants should be handed À 
over to the new trustees to be appointed under the scheme to 
be framed by the Court, and these properties were valued at 
Rs. 90 at 5 times the annual assessment of the lands described 
in the schedule. The figure I%,000 was arrived at im this 
manner. He attually paid a stamp duty only of Rs. To on 
the plaint as for a declaration and urged that the other reliefs 
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Which he claimed in the plaint were not capable of valuation 
because he was not asking that the property should be handed 
over to himself and because he claimed no, beneficial interest 
in those reliefs. The Subordinate Judge has held that the 
plaintiff was bound to pay Court-fees on those reliefs as they 
formed part of the subject-matter in dispute. It seemseto 
me that this view is not correct. The plaintiff does not claim 
any beneficial interest in these sums, but only says that on go- 
ing through the accounts a sum which he estimates at Rs.11,000 
would be found due by the trustees to the trust and that the 
trustees should be asked to make good to the trust itself that 
amount of money and hand over possession of the immoveable 
property. In such a case, we cannot treat those reliefs as 
being part of the subject-matter in dispute between the parties, 
they are merely ancillary reliefs. The case js covered by 
the ruling in Ramrup Das v. Mohunt Sitaram Das (1). I 
respectfully follow the view taken in it by the learned Judges 
of the Calcutta High Court. No doubt, as pointed out by 
the Subordinate Judge, there is an observation in Srinivasa v. 
Venkqta (2) that if damages on account of misappropriated 
moneys are claimed, Court-fees will have to be paid on such 
amounts. But these observations were unnecessary for the 
purpose of disposing of that case, and were only obiter dicta; 
and therefore I do not think that I am bound by those obser- 
vations. It would be a hardship to worshippers who bring 
suits under S. 92 in order to see that the trusts are properly 
carried out and that the trustees do not misappropriate the 
moneys belonging to the trust or abuse the trust, to have to 
pay Court-fees upon such large sums of money. It will 
practically prevent them from bringing such suits. I am 
therefore inclined to think that this Court should take a lenient 
view as regards Court-fees with reference to claims of this 
sort. Ás it seems to me that the relief claimed clearly falls 
under Art. 17 (vi) of the 2nd schedule to the old Court Fees 
Act, which was in force when the plaint was filed, there is no 
reason why the plaintiff should not be allowed to file the plaint 
on a ten rupees stamp. The view taken by the Calcutta High 
Court in the case above quoted seems to mé to be the proper 
view. My attention has been drawn to Omrao Mirza v. 
Jones (3) but that case was not one under S. 92 so far as can 
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be gathered from the repart. If it is supposed to lay down Pillai 
a rule which is ineconflict with the ruling in Ramrup Das v. BER 


Mohunt Sitaram Daş (1), I think we should prefer to follow © Sundaram 
the later decision of the Calcutta High Court. Omrao Mirza oe 

v. Jones (3) was cited to the learned Judges in Ramrup v. 
Mohwnt Sitaram Das (1) as appears from the arguments of 
the counsel before them, but no reference is made to it in the 
judgment. Thekuri v. Brahma Naraini(4) has also been brought 
to my notice but it is easily distinguishable. In fact in that 
case the learned Judges held at page 63 that Court-fee need 
not be paid upon any claim for damages as part of the account 
asked for under S. 92 and they distinguish the cases in Delroos 
Banoo Begum v. Ashgur Ally Khan, (5) and Omrao Mirza v. 
Jones (3) already referred to. They, no doubt, say that if 
a prayer for an injunction against interference was added and 
if that is valued, Court-fee ought to be paid forit. Whether 
that portion of the decision is correct or not, it is not neces- 
sary for me to say, for, there is no such claim put forward in 
this case. The Subordinate Judge has referred to 37 M.L.J.447. 
But there does not seem to be any case in that report, having 
any bearing ; there is clearly some error here. With reference 
to the new Court Fees Act, there is a clear ruling by Venkata- 
subba Rao, J., in Ramanuja Naidu v. Alagappa Chettiar (6) 
in which he held in a case exactly similar to the present that 
a single Court-fee of Rs. 50 only need be paid. I should have 
been content merely to follow that case in deciding this case, 
had it not been for the fact that this case arises not under 
the new Act but under the old Act. It seems to me that the 
tendency has been in such cases to hold that a Court-fee of 
Rs. 10 is sufficient and the Legislature has now made it clear 
that extra Court-fees are not payable even though claims are 
made for accounts to be taken and for moneys to be paid by 
the defaulting trustee to the trust fund if he had misappropri- 
ated them. I hold that the Court-fee of Rs. 10 paid on the 


plaint is sufficient in this case. 


It was also argued that whatever might be my opinion 
in the case, I should not interfere in revision as the parties 
have another remedy by way of appeal to the proper appellate, 
Court if the plaintiff refuses to pay the Court-fees and gets 
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the plaint rejected. No doubt, there is such a remedy. But 
it seems to me to be a cumbrous remedy,,for if the plaint is 
rejected he will have to pay the same stamp duty on appeal. 
It has been the practice of this Court to "interfere i in this class 
of cases in revision and set the matter right, SO that,no further 
trouble might arise. No conflict of opinion in this Gourt on 
this point has been brought to my notice, although it is true 
that the Patna High Court has taken a different view. In 
the case jn Chandramani Koer v. Basdeo Narain Singh (7) 
the main argument was that the cursus curiae of that High 
Court had been not to interfere under S. 115 in cases of this 
sort. But in this Court cursus curige has not been in that 
way at all. Therefore the argument loses much of its force 
in this Court. It seems to me that it is open to this Court 
to interfere because the question is really one of jurisdiction as 
the plaint has to be rejected if the stamp duty is not paid. I 
am also of opinion that it is desirable that under S. 115, Civil 
Procedure Code, we should interfere and not leave the party 
to his remedy by way of appeal. I am therefore inclined to 
interfere under S. 115 in this case and I do so. The Civil 
Revision Petition is allowed and the order of the Subordinate 
Judge is set aside and he is directed to take the suit on his file 
on the stamp of Rs. 10 already paid, and dispose of it accord- 
ing to law. Costs of this petition and costs in the Lower 
Court will be dealt with by the Subordinate Judge in. his final 
order. 
T.S. V. Petition allowed. 


In THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT : MR. Justice WALLACE AND'MR. JUSTICE 
MADHAVAN NAIR. 


Chockalinga Chettiar ...Appellani* (Defendant in both) 
v. 
Muthuswami Chettiar ... Respondent (Plaintif in both) 


Contract Act, S. 242—Partner—Agem remunerated by share in profits— 
Distinction—Test—Evidence. 

An arrangement to share in the profits does not necessarily show that the 
person who shares such profits is a partner of the firm ; but this fact will have 
to be considered along with the evidence relating to other characteristics of a 


“Second Appeal No. 1342 of 1923. P 27th November, 1924. 
(C. M. A. No. 385 of 1923) 
7. (1918) 4 Pat LJ 57. 
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8 
partnership, such as, sharing of losses, etc., in arriving at a conclusion whether 
the parties intended to scarry on business in partnership. 


Where the question was whether the plaintiff was a partner along with 
the defendant and anothe® as alleged by the defendant, or whether the plain- 
tift was only an agent as alleged by him in the plaint, Aeld, reversing the Court 
below, on the proper construction of the accounts of the firm, the plaintiff was 
a partaef and not an agent of the defendant. 


Second Appeal against the decree of the Court of the Dis- 
trict Judge of West Tanjore in A. S. No. 254 of 1921 pre- 
ferred against the preliminary decree of the Court of the Dis- 
trict Munsif of Tanjore in O. S. No. 171 of 1919. 


A. A.O. No. 385 of 1923. 

Appeal against the order dated 6th April, 1923 of the 
Court of the District Judge of West Tanjore at Tanjore in 
A. S. No. 71 of 1922 preferred against the final decree 
in O. S. No. 171 of 1919 on the file of the Court of the District 
Munsif of Tanjore. 

T. V. Muthukrishna Atyar for appellant. 

S. Varadachariar for respondent. 

. The Court delivered the following ° á 


JUDGMENT : This Second Appeal by the defendant arises 
in connection with a preliminary decree passed by the District 
Munsif of Tanjore in a suit instituted by the plaintiff for the 
recovery of the amount found due to him on settlement of ac- 
counts on the ground that he has been an agent under the de- 
fendant in a trade which the latter had been carrying on, on 
the understanding that his remuneration was to be one-fourth 
of the total profits of each year. The suit was for the re- 
covery of one-fourth share in the profits deducting out of it 
Rs.488-3-6 due by the plaintiff to the defendant. The defendant- 
appellant, contended, amongst other things, that the plaintiff 
was not an agent, that as the plaintiff and one Natesa Chetty 
not a party to the suit had been trading in partnership business, 
that plaintiff was entitled to one-fourth share of the 
profits only on the footing of a partner, that he was bound to 
bear a proportionate share of the losses like any other partner 
and that the accounts should be examined on that basis. 

The main issue for decision is whether the plaintiff is 3 
partner along with the defendant and another as alleged by 
the defendant, or whether thee plaintiff was only an 
agent as alleged byshim im the plaint. The learned District 
Munsif, on an examination of the eviderfce, oral and docu- 
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` . ; : ae 
mentary in the case, came to the conclusion that the plaintiff 


was a partner entitled to one-fourth share of the profits 
after bearing his due share of the losses pf the firm and that 
the amount due to the plaintiff should be found out on an exa- 
mination of the accounts of the firm on that basis. e In that 
view he passed a preliminary decree directing the appoifitment 
of a Commissioner to examine the accounts and settle the 
amounts due to the several partners. 


On appeal the learned District Judge in a very short 
judgment came to the conclusion that the plaintiff was not 
a partner but only an agent of the firm and that the accounts 
should be examined on the basis that he as an agent was en- 
titled to one-fourth share of the net profits. He, therefore, 
set aside the decree of the District Munsif and remanded the 
suit to the Lower Court for passing a final decree in accord- 
ance with his finding. 


In this Second Appeal only one question has been argued, 
viz., whether the plaintiff is a partner of the defendant or 
simply an agent. The learned vakil for the appellant Tas 
contended before us that the conclusion of the learned District 
Judge that the plaintiff is only an agent is based upon a mis- 
construction of the accounts of the firm and a misreading of 
the documentary evidence in the case. As the question is 
one of mixed fact and law, we aye entitled to test the correct- 
ness of the learned Judge’s conclusion by an examination of 
the relevant evidence in the case and this is what has been 
done in the course of the arguments by the learned 
vakils appearing for both the parties. 

An arrangement to share in the profits does not neces- 
sarily show that the person who shares such profits is a part- 
ner of the firm; but this fact will have to be considered 
along with the evidence relating to other characteristics of a 
partnership, such as sharing of losses, etc., in arriving at a 
conclusion whether the parties intended to carry on Business 
in partnership. Apart from the oral evidence which is not 
very conclusive, two sets of documents have been referred to 
in this case— (1) income-tax papers, especially Exs. K and X, 
and (2) the accounts of the firm. As regards the income-tax 
papers, it may be said that they do not help the case of the 
plaintiff very much and arë at best only inconclusive. Ex. K, 
a copy of the income-tax appeal petition preferred by the de- 
fendant, no doubt? says that he alone carried on his trade 
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individually but the K Form notice was issued in the three joint 
names of the plaintiff, Appavoo Chetti and the defendant. 
In Ex. X, which is æ statement in writing given before the 
Tahsildar by the plaintiff, he describes himself as a partner 
of Chockalenga Chettiar, the defendant,. and says, “We have 
been cafrying on business in partnership for the last six or 
seven years.” ‘This document is dated the 26th of October, 
1918, and the plaintiff has clearly stated in it that he has been 
carrying on a joint trade. As already stated, these income- 
tax papers and Ex. J relied on by the learned vakil for the 
respondent do not enable us to express an opinion one way 
or the other definitely ; but a perusal of the accounts filed 
in this case conclusively shows that the plaintiff was a partner 
with the defendant and not his agent. Three settlements 
of accounts in this case have been brought to our notice : 
(1) At the end of the first year accounts were settled and the 
profits were divided between the plaintiff and the defendant ; 
(2)in the second year there was no division of the profits ; 
(3) Ex. II shows the settlement of accounts for three years 
excluding the first year. These settlements of accounts show 
that amounts are carried forward from one year to another 
year and that, in doing so, interest charged on outstandings 
is taken into consideration as also the value of the stock on 
hand. What is most important is that the adjustment shows 
that, in making a division of profits, the profits allotted to ‘each 
share are set off and adjusted towards the prior debit, It 
is not satisfactorily explained as to why the plaintiff has been 
debited with loss. His own case was that the loss of any 
year should not be taken into consideration against him : but 
we find that at least one debit for loss had been made to the 
plaintiff and this has not been satisfactorily explained. The 
plaintiff is nowhere described as “ Kariyam ” in the accounts. 
It appears to us that the learned District Judge has not inter- 
preted the accounts correctly. A perusal of these accounts 
shows that the plaintiff must have been a partner and not an 
agent of the defendant. 


We therefore set aside the order of the District Judge 
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directing the Commissioner to take an account on the basis >? 


that the appellant is an agent entitled to one-fourth share of 


the profits and remanding the suit to the Lower Court fore 


passing a final decree ôn that basis. We agree with the Dis- 


trict Munsif that the accounts should be examined on the basis . 
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` . 
Chooi linga that the plaintiff is a partner. We, therefore, restore the 
ettiar og j i y e 

7 preliminary decree passed by him. The appellant will get 


Muthuswami his costs here and in the Court below. . 


Chettiar. 

A. A.O. No. 385 of 1923 :—The District Munsif, after 
the passing of the preliminary decree, heard objéctions and 
passed a final decree. As that preliminary decree was modi- 
fied by the District Judge, he set aside the final decree and 
remanded the suit for a fresh final decree. As we have now 
set aside his decree passed in appeal against the preliminary 
decree passed by the District Munsif, the District Judge will 
have 'to hear the appeal filed against the District Munsif’s 
final deoree and dispose of it according to law. We, there- 
fore, set aside his order for passing a fresh final decree and 
direct him to hear the appeal against the final decree. We 
make no order as to costs in this Civil Miscellaneous Appeal. 

A. S. V. Order set aside. 


ja 
In THE HIGH Court or JUDICATURE AT MADRAS. 
Present : MR. Justice PHILLIPS AND MR. JUSTICE 


KRISHNAN. 
L. N. Lakshmana Atyar and 
others ~... Appellants* (Defendants 1 to 6) 
v 


V. V.-C. Ramalinga Mudaliar and Sons’ 
firm, through their partner Chinnappa 


Mudaliar ... Respondents (Dfts.). 
Lakshmana Contract Act, S. 38—Contract for sale of goods—Seller himself contracting 
KI to purchase goods from another—Tender of goods not in the physical possession 
Ramalinga of the vendor—Legality of—Repudiation of coniract—Inference from conduct. 
Mudaliar On 19th August, 1918, the plaintiffs contracted to purchase from the defend- 
Sane: ants so bales of yarn of a particular brand and made an advance of money. 


The defendants had themselves agreed to purchase a larger quantity of the 
yarn from another merchant who had, in his turn, contracted to purchase from 
the manufacturers. The contract provided for the receipt by the plaintiffs of 
the bales through the intermediate purchasers in the chain of contracts On 
23rd September, 1918, the defendants wrote to the plaintiffs that two bales 
e according to the contract of 19th August, 1918, had arrived and on ist 
October, 1918, they gave intimation of the arrival of another bale. Plaintiffs 
sent no answer, and consequently, on 1rth October, 1918, defendants wrote a 
feminder in which they said that their vendors had intimated that the goods 
were ready and that the plaintiffs must t&ke delivery on payment. Similar 


.T Appeal No. 223 of 1923, t1th December, 1924. 
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letters were again written by the defendants to the plaintiffs but the latter 
sent no reply. In a sujt by the plaintifs for recovery of their advance on 
the ground that there was a failure by the defendants to deliver according to 
the contract, held, that there®was a proper tender of the goods by the defendants, 
Though the letter®dated 23rd September, 1918, written by the defendants to 
the plaintiffs did not give any description of the bales, still inasmuch as it 
referred*té the contract of the 19th August, 1918, under which the bales were 
tendered, it amounted to a tender of the contracted goods. The fact that the 
defendants had not taken actual delivery of the bales of yarn from their own 
sellers did not vitiate their tender to the plaintiffs, 


Bowes v. Shand, L R 2 A C 455 ; Ramier v. Runa Ckeena Mana Navanna 
Oona and Brothers, (1923) 19 L W 654 distinguished. 


Having regard to the facts that a tender was made by defendants on two 
occasions of separate lots of yarn and that on three subsequent occasions, the 
defendants wrote reminders, in effect fresh tenders, to the plaintifs, and received 
no reply at all and also having regard to the falling of the market rate at 
the time, the defendants were justified in inferring from the conduct of the 
plaintiffs that they had repudiated the contract. The repudiation did not 
necessarily forfeit the advance paid by the plaintiffs at the time of the con- 
tract but as it was proved that if the defendants had claimed damages they 
cculd have made good their claim ‘for a very much larger amount than the 


advance they received, the plaintiffs’ suit for the recovery of the advance was 
liable to be dismissed. 


Appeal against the decree of the Court of the 2nd Addi- 
tional Subordinate Judge of Madura in O. S. No. 78 of 1922 
(Original Suit No. 81 of 1922 on the file of the Court of the 
Subordinate Judge of Madura). 


C. V. Ananthakrishna Aiyar for appellants. 


N. Chandrasekhara Aiyar for respondents. 
The Court delivered the following 


JUDGMENTS :— Phillips, J :—In this case the plaintiffs 
have brought the suit to recover the advance of money paid 
in respect of a contract for yarn. The contract is evidenced 
by Ex. A and was entered into on the 19th August, 1918. 
Plaintiffs agreed to purchase ço bales of Madura Meenakshi 
Brand Yarn No. 40 at Rs. 14-7-0 per bundle. On the 23rd 
of September, the defendants sent intimation to the plaintiffs 
that two bales according to the contract had arrived and on 


the 1st of October they gave intimation of arrival of another ° 


bale. Plaintiffs sent no answer to this intimation and conse- 


quently on 11th October, 1918, defendants wrote a reminder, 


in which they said that they vendors Lakshmana Iyer and 
Sons had intimated that the terms of the contract would be en- 


forced and added “ we too give intimation to you accordingly.” 


Phillips, J. 
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In this letter they asked the plaintiffs to pay for and take deli- 
very of the bales at once. A similar request was again made 
on 16th October, 1918, and finally a third letter was written 
on 30th November, 1918 asking the plaintiffs tọ pay the money 
with interest on receipt of the letter and take deljvery of the 
said bales. After that there was no further correspendence 
in the matter and what happened has to be inferred from the 
conduct of the parties. Plaintiffs sent no reply at all to any 
one of these letters either orally or in writing, but ignored 
them completely. 


The first question we have to determine is whether there 
was a proper tender of the goods by the defendants. Ex. B 
informs the plaintiffs that ‘‘two bales out of the bales mention- 
ed in our Varthamanam letter of 19th August, 1918, have 
arrived.” An objection to this was taken that it does not give 
any description of the bales so as to enable plaintifs to ascer- 
tain what the bales were. But inasmuch as it refers to the 
contract of the 19th August under which the bales were tender- 
ed, it is quite clear that it amounts to a tender of contract goods 
and it was open to the plaintiffs, if they suspected the truth 
of that assertion, to ask for an inspection or for an opportunity 
of verifying the facts. As it stands, it is an unconditional 
assertion by the defendants that the goods tendered were of 
the description mentioned in the contract and, unless there is 
anything to show the contrary, we must take it that they were 
of the description in the contract. 


A second objection is taken that the contract provides 
“for the receipt of bales through the said persons,” namely, 
the purchasing merchants in the chain of contracts, namely, 
Lakshmana Iyer and Sons, the defendants’ vendors, and 
K. M. Subbier and Sons, the vendors of Lakshmana Iyer and 
Sons, and it is argued that, unless each of these merchants 
actually took delivery of the bales and had physical possession 
thereof, there would be a breach of the contract in delivering 
those bales. Reliance is placed on Bowes v. Shand (1) a 
case in which goods had to be sent by shipments on a parti- 
cular date and it was held that, when they were shipped on a 
later date, they did not answer the description in the contract. 
Another case relied on is Ramier v. Runa Chegna Mana Na- 
vanna Oona and Bros. (2) to which I was a party and it was 


tm (1877) L R2AC 455 l 2. (1923) 19 L W 654. 
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there held*on the recitals in the contract note that it was@ne 
of the conditigns precedent that there should have been actual 
delivery to each of the purchasers in turn. The contract in 
that case is somewhat more particularised than in this and | 
hold that the language of the contract was such that it was 
capable of bearing this interpretation of a condition precedent 
as held by the other Judge in the case, and consequently did 
not dissent from his view. After hearing arguments in this 
case I now feel that perhaps I should have given effect to my 
doubt in the matter, but in this case I am clearly of the opinion 
that there is no condition precedent as to delivery. The goods 
ordered were the goods which came from the Mill and those 
very goods were tendered by the defendants. There can, 
therefore, be no mistake in the description as was the case 
in Bowes v. Shand (1) and also in another case in this Court 
i. e, Sivarama Iyer v. Subbier and Sons (3). Here 
the goods were the same and the only argument that could be 
put forward is that there was a condition precedent, namely 
that those goods should be carted from warehouse before they 
were actually delivered to the plaintiffs. J do not think it 
can be contended that that was an essential condition of the 
contract and that simply because goods had not been put into 
a cart and taken out again two or three times, these goods 
could be refused as not answering to the description in the 
contract. A similar case has recently been decided by another 
Bench of this Court, Appeal No. 150 of 1922, and there the 
view was taken [dissenting from Ramter v. Runa Cheena 
Mana Navanna Oona and Brothers (2)]|that physical deli- 
very to each merchant in turn was unnecessary. With 
that view I agree. The tender, therefore, was good and, by 
refusing to accept the goods, plaintiffs have committed a breach 
of the contract. 


The next question arises whether by this breach they have 
repudiated the whole contract. We see that a tender was 
made on two occasions of separate lots of yarn and that, on 
three subsequent occasions, the defendants wrote reminders, 
in effect fresh tenders, to the plaintiffs and received no reply 
at all. What inference could the defendants draw except 
that the plaintiffs did not intend to carry out the contract? The 


market was falling and plaintiffs had good reason for refusing 
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to tarry out the contract and, consequently, this was a very 
legitimate inference. Defendants consequently never tendered 
any more goods and this fact is sufficient to show that they 
accepted this repudiation when coupled with the fact that they 
retained the advance given by the plaintiffs. It is thug clear 
that they treated the contract as at an end as they were Justi- 
hed in doing. This does not necessarily forfeit the advance 
paid by the plaintiffs at the time of the contract, but it appears 
from the finding of the Subordinate Judge that, if defendants 
had claimed damages they would have been enabled to make 
good their claim for a very much larger amount than the 
advance they received; consequently plaintiffs are not entitled 
to any refund of this advance. 

The appeal is allowed and the plaintitfs’ suit dismissed 
with costs throughout. 

Krishnan, J. : | agree with my learned brother that this 
appeal succeeds and that the suit should be dismissed with 
costs as ordered by him. My learned brother has dealt with 
the points raised by the learned vakil before us on the question 
wheth¢r the tender was a proper tender or not. But the 
learned Subordinate Judge has taken two other objections 
which may also be noticed ; he says because Exs. B and C, 
documents under which the intimation of arrival of goods was 
given to the plaintitfs, did not mention exactly where the goods 
were and also because they did not show that the defendants 
had got the bales in their disposal or control, the two letters 
Exs. B and € could not be treated as proper letters of tender. I 
am unable to agree with the view taken by the Subordinate 
Judge. It was not necessary for the defendants to have inti- ` 
mated to the ‘plaintiffs exactly where the goods were to be 
found. If the plaintiffs wanted to know where those goods 
were it could have been easily done by their asking as to where 
the goods were and they could have then gone and inspected 
the goods. Asa matter of fact, they took no steps whatever. 
They ignored all the letters from the defendants. 

As regards the second point there is nothing to show that, 
if the plaintiffs wanted the delivery of the goods and were 
prepared to pay for the goods, there would have been any 
difhcalty in giving them delivery. The bales were evidently 
with Subbier because they were afterwards sold by Subbier 
and he was under a contract to supply to Lakshmana Iyer and 
Sons and Lakshmana Iyer to the plaintiffs. ° This objection 
could. not, therefore, be said to be well founded. The other 
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objections to the tender have already been dealt with by fny 
learned brother. I may add that for the disposal of this 
case it is sufficient for us to rely upon the recent ruling of the 
learned Chief Justice and Srinivasa Aiyangar, J. in Appeal 
No. rgo of 1922. They held that it was not necessary for the 
defendants to have actually got physical possession of the 
bales. The view to the contrary taken by Venkatasubba 
Rao, J., in Ramier v. Rana Cheena Mana Navanna Oona aid 
Brothers(2) has not been followed in that case and with all 
respect to the learned Judge I do not think it is right, if he 
meant to lay down generally that in all cases of this kind of con- 
tract it is necessary for the person selling to get actual posses- 
sion of the goods before he could make a proper tender. It may 
be on the facts of that particular case the ruling can be support- 
ed; but it is not necessary for me to express an opinion on 
that point. 


Then as regards the tender of the 47 bales which ;the 
Sub-Judge thinks should have been tendered I am in agreement 
with my learned brother that it was not necessary as the re- 
pudiation of the contract by the plaintiffs in hot having taken 
deliverv of the three bales shows that they were not going to 
accept any goods at all. Their conduct was not peculiar to 
the particular three bales, but indicated generally that they 
were not going to be bound: by the contract ; and that, for 
a very good reason, because the market was going down very 
rapidly and it was in their interests to get out of the contract. 
It was not necessary on the part of the defendants to have 
actually sent a notice to the plaintiffs that they were treating 
the failure to accept delivery of the goods tendered by the 
plaintiffs as amounting to a repudiation of the whole contract. 
If they were keeping alive the contract they should have under 
S. 39 of the Contract Act sent an intimation to that effect, 
but to accept the breach as putting an end to the contract, 
further intimation is not necessary. The conduct of the de- 
fendants shows that they did accept the breach by failure to 
accept delivery of the goods as a breach of the whole contract 
and they subsequently did not treat the contract at all as sub- 
sisting. The letter of the 30th November on which much 
reliance has been placed by the learned vakil for the plaintiffs 


as showing that the contract was kept alive up to that date: 


does not seem tp have such effect. It was a conditional offer 
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whith the defendants made to the plaintiffs to waive the breach 
committed by the plaintiffs. If the money was.paid and deli- 
very taken at once as proposed, no doubt the breach would 
have been waived, but as the plaintiffs failed to accept the 
offer it fell through and the original breach of contract re- 
mained. In these circumstances, I agree with my learned 
brother that the contract was broken by the plaintiffs by not 
taking delivery when the three bales were tendered and their 
failure showed that they were treating the contract as broken 
and it was not thereafter necessary for the defendants to 
tender any goods in pursuance of the contract. The question, 
therefore, whether goods were available to make such a tender 
or not is quite irrelevant. 

As regards damages, it is clear that, if the defendants 
were entitled to damages, the same would be much more than 
the money in their hands as advance paid by plaintiffs. I 
agree that the suit must be dismissed and the appeal allowed 
with costs. 


A. V. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT'MADRAS. 
PRESENT : MR. JUSTICE KRISHNAN. 
Petitioners* (Petitioners 

in Mis. Case No. 34 of 1923 on 

the file of the Court of the Sub- 
° divisional Magistrate of Erode) 
v. 

Pannadi Palani Goundan and others... Respondents ( Counter- 

petitioners in do.). 


,Sinnaswami Chetti and others 


Criminal Procedure Code, Ss. 145, 147—A pplicability—T emple—Possession 
6;—Righi to worship in—Dispute as to—Distinction. 

When a dispute arises with reference to the right to worship in a temple 
the proper section under which action should be taken by a Magistrate to 
prevent a breach of the peace is S. r47 and not S. 14.5 of the Criminal Procedure 
Code. S. 145 would be the proper section where the dispute is really as 
1egards the possession of the temple. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procgdure, 1898, praying the High Court to revise the order 
dated 18th January, 1924 of the Court of the Sub-divisional 
Magistrate of Erode in Mis. Gase No. 34 of 1923. ` 


27th November, 1924, 


“Cr R C No. 122 of 1924 : 
(Cr R P No, 105 of 19243, 
° e 
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e @ 
T. M. Krishnaswami Aiyar and K. Ramaswami Gounder 
for petitioners. e 


K. S. Vienkatrama Aiyar for respondents. 
The Public Prosecutor on behalf of the Crown. 
_ The Court made the following 


ORDER :— This case arose in connection with the proba- 
bility of a breach of the peace occurring between the Chetties 
and the Goundans in Chennakalvalasu, hamlet of Kolathupala- 
yam in Dharapuram Taluq, Coimbatore District, regarding the 
right of worship in a temple in that hamlet. The Chetties who 
are the petitioners before me claim it to be a temple common to 
themselves and to the Goundans. On the other hand, the 
Goundans claim that the Chetties were not entitled to the 
temple at all. They, of course, also denied the right of the 
Chetties to perform worship in this temple. The Magistrate 
in order to prevent a breach of the peace has taken action under 
S. 145 of the Criminal Procedure Code and he has found, as 
regards the possession of the temple itself, that it is in the 
exclusive possession of one Palani Goundan, one of the mem- 
bers of the Goundans’ party. 


It has’ been argued before me that this is not a case 
which should have been dealt with under S. 145 but that it 
should have been dealt with under S. 147 of the Criminal 
Procedure Code, because the Chetties did not really claim pos- 
session of the temple but only the right to perforrg worship 
in that temple. The right to worship will no doubt require 
the right of entering into the temple ; except in so far as that 
right was concerned there was no other dispute. The real 
dispute between the parties was as to the right to worship in 
the temple. When a dispute arises with reference to such a 
right as that, the proper section under which action should be 
taken by the Magistrate to prevent a breach of the peace is 
S. 147 and not S. 145. The cases in Chidambara Gurukkal 
v. Sengoda Goundar (1), Kader Batcha v. Kader Batcha 
Rowther (2) and Muhammad Musaltar v. Kunji Chek Musa- 
liar (3) lay down that the proper section is 147. The case 
cited by the other side, namely Palaniands Pandaram v. Palagi- 
appa Thevan (4) is distinguishable from the present case. 
There the‘main dispute between the parties was as to the right 





1. (1914) 27 M L’J 587. ° 2. (1905) I L R 29 M 237. 
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of possession of the temple in question. In that case the 
learned Judge was able to come to the conclusion that the 
dispute was in effect for possession of the temple and the right 
to perform puja therein was only a portion of the larger relief 
claimed ; it was an ancillary relief and therefore it was held 
by Ayling, J., that S. 145 was the proper section applicable. 
Where the dispute is really as regards the possession of the 
temple, no doubt S. 145 would be the proper section. But in 
this case the dispute is not so much about the right to posses- 
sion of the temple as to the right to perform worship in the 
temple. In such a case as that I am of opinion that S. 147 is 
the proper section to be used by the Magistrate. The finding 
that the possession of the temple is with Palani Goundan is 
therefore inadequate to prevent a breach of the peace between 
the parties ; for that finding does not prevent the Chetties 
from entering the temple for the purposes of worship. If 
the dispute still exists as regards their right to worship and it 
is likely to lead to a breach of the peace, it ought to be put an 
end to by proper proceedings being taken under S. 147. I 
therefore allow the Criminal Revision Petition, set aside the 
order of the Magistrate and direct him to take action under 
S. 147, Criminal Procedure Code, after giving ‘due notice to 
the parties. Of course, if the likelihood of a breach of the 
peace has ceased, no action need be taken. But if it still 
continues, then the Magistrate will take action under S. 147. 
The petitjon is allowed and the case remanded accordingly to 
the Magistrate. 


A. S. V. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PHILLIPS. 
The Official. Assignee at Madras... Appellant* (xst Deft.) 


Vv. 

Aiyu Dikshithar and others ... Respondents (Plaintiffs 
3 and 4 and Defendants 2 and 3). 
Civil Procedure Code, Ss. 11 and 47-—Parties—Legal representative—O ficial 
Assignee if the representative of insolvent sudgment-debtor—Test of—Small 
Céuse suit—Order in execution passad on the Original Side— If bars subsequent 

suit for declaration of title. : 
While the decree in a suit of a’small cause nature was being executed under 
the Original Side jurisdiction of the Court, an orderewas passed on a claim 
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petition under S. 47, Civil Procedure Code, that the suit property was liable 
to be attached in execution of the decree. Subsequently the judgment-debtor 
became an insolvent® and his properties vested in the Official Assignee In a 
subsequent suit brought, by the defeated claimants for a declaration of title, the 
Official Assignee and the other parties to the prior decree were impleaded. The 


former, who claimed the property on behalf of the whole body of creditors, 
objected that the suit was barred under S. 47, Civil Procedure Code, and also 
that the order in the prior execution proceedings was res judicata. 

Held, (1) as the subject-matter of the suit did not relate to the execution 
ot any decree, S. 47 was not a bar to the mit ; (2). as the Official Assignee 
was claiming the property on behalf of all the creditors, he could not be said 
to be claiming under the judgment-debtor or litigating under the same title. 
The order in the prior execution proceedings was not binding as between him 
and the plaintiffs and the suit was not barred under S. 11. The Official 
Assignee does for certain purposes represent the insolvent, but has also other 
capacities, and in each case in order to determine what particular character he 
holds, regard must be had to the circumstances, I LR 7 A 752; a9 C 428 
followed ; observations in I L R 28 C 419 held obiter and not followed ; 
and (3) the order in the prior execution proceedings being made in a suit of 
a small cause nature cannot in any event operate as res judicata in the subse- 
quent suit. The fact that it was passed by the Original Side of the Court in 
execution would not make any difference. 

The following are the material facts of the case :— 

S. brought a suit in a Small Cause Court on a pré-note 
executed by R., an undivided co-parcener, impleading R., his 
father, and brothers also as parties. He obtained a decree 
against R. alone, the others having been exonerated. In 
execution of that decree under the original jurisdiction of that 
Court a house standing in the name of the judgment-debtor 
was attached. A petition was put in by the brothers of the 
judgment-debtor, under S. 47, Civil Procedure Code, against 
the attachment, on the ground that the attached house had 
become theirs by virtue of an alleged settlement deed executed 
by the father. This claim was negatived. Pending the 
claim proceedings, R., the judgment-debtor, put in a petition 
to the High Court at Madras for adjudicating him an insol- 
vent and he was so adjudicated. The Official Assignee, on 
behalf of the general body of creditors, wanted to bring to 
sale the house standing in the name of R., the judgment-debtor 
insolvent. 

The present suit is brought by the rst plaintiff, the father, 
and his two sons for a declaration that the suit house is the 
property of the two brothers and for an injunction restraining 
the Official Assignee from bringiag the suit house to sale. The 
defence set up by the Official Assignee was that it was barred 
by Ss. 11 and 47, Civil Procedure Code... 
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~ Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Tanjore in A. S. No. 138 of 
1920 (A. S. No. 299 of 1920 on the file of the District Court, 
Tanjore) preferred against the decree ofthe Court of the 
District Munsif of Tanjore in O. S. No. 716 of 1917. 


K. $. Krishnaswamt Aiyangar for appellant. .. 

T. R. Ramachandra Atyar and V. Subramania 'Aiyar for 
respondents. 

The Court delivered the following 


JUDGMENT._The only question that has been argued in 
this appeal is the fourth point in the judgment of the learned 
Subordinate Judge, namely, whether the'suit is barred by S. 47 
of the Code of Civil Procedure or Expl. 4 to S. 11. So far as 
the first portion is concerned it is quite clear that this is not 
a matter coming under S. 47, for it does not relate to the exe- 
cution of any decree and it is not seriously contended that this 
suit should have been brought under S. 47 as an execution 
petition. The second portion is the point chiefly relied on, 
namely, that this suit is barred by S. 11 of the Code of Civil 
Procédure in that there was a prior decision in execution pro- 
ceedings to which the 2nd plaintiff, the 2nd defendant and 
the 3rd defendant were parties, when it was held that the suit 
property was liable to be attached in execution of a decree 
against the 2nd defendant. So far as that point is concerned 
it is concluded by the order as between the parties to it but, 
certainly, the first plaintiff was not a party to these proceedings 
and the question is whether the rst defendant, who is the 
Official Assignee, can be deemed to be the legal representa- 
tive of the insolvent 2nd defendant within the meaning of S. 11, 
Civil Procedure Code. In order that it may be binding as 
between the plaintiffs and the rst defendant it is necessary 
that the 1st defendant should claim under the 2nd defendant 
and be litigating under the same title. The question in issue. 
in the former suit was solely one relating to the execution of 
a-decree in which the 2nd defendant was the judgment-debtor; 
but in the present proceedings that is not at all the position 
which the Official Assignee takes. He does not seek to oppose 
the decree-holder in that suit but wishes to obtain the property 
for the benefit of the 2nd defendant’s creditors and, conse- 
quently, I da not think that he can be deemed to be'litigating 
here under the same title as the 2nd, defendant in the prior 
proceedings. The case which seems to be in point here is 
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Kashi Prasad v. Miller (1), which seems to be entirely simila # 
and decides that the Official Assignee is not the legal represen- 
tative in these circumstances. Reliance is placed by the appel- 
lant on Miller v. Lukhimani Debi (2) ; but apart from the 
fact that, the observations are obifer, they were expressly 
withdsawn by the same Judge ina subsequent case, a Full 
Bench decision, reported in Frederick Peacock v. Madan Gopal 
and, others(3). No doubt the Official Assignee does for 
certain purposes represent the insolvent, but he has other capa- 
cities such as the representative of the body of creditors; and 
in each case in order to determine what particular character 
he holds one must have regard to the circumstances. If in 
a case he was litigating under the same title under which the 
insolvent had previously litigated, he might be held to be 
the legal representative. In the present case I think the 
Subordinate Judge is right in holding that he is not the 
legal representative of the 2nd defendant, and certainly he 1s 
not the legal representative of any of the other parties to the 
previous order. The second appeal therefore fails and is 
dismissed with costs. i 


The appeal might also be disposed of on another ground, 
namely, that the prior proceedings were in a suit of Small 
Cause nature, whereas that is not so in the present case. I 
do not think that the fact that the order was passed in execu- 
tion on the original side could give it any higher authority 
than an order in the proceedings to which it was consequent for 
S. 11, Civil Procedure Code, is not in terms applicable to such 
proceedings and can only be applied by analogy. 


T.S. V. Appeal dismissed. 


1. (1885) IL R 7"A 752. 2. (1901) I L R 28 C 419. 
: 8 3. (1902) IL R 29 C 438. ° . 
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> In tHe Hicu COURT oF JUDICATURE AT MADRAS. 


PRESENT MR. JusTICE WALLACE AND MR. JUSTICE 
MADHAVAN NAR. 
T. A. Balakrishna Odayar and é 
another ... Appellanis* (Defendants 1 
and 2__Respondents 1 and 2) in A. 
; A. O. No. 273 of 1922 and petition- 
ers (Defendants 1 and 2) in C. R. P. 
No. 695 of 1922 


v. 
Chakravarthy V. Jagannada Chariar 
and others ... Respondents (Plaintiffs 1 


and 2, Defts. 3 to 6, 8 and 9. Peti- 
ttoners 1 and 2 and Respondents 3 
to 6,:8 and 9) in A. A. O. No. 273 
of 1922 and Respondents (Plaintiffs 
1 and 2 and defendants 3 to 6, 8 and 
9) in C. R. P. No. 695 of 1922. 


„Civil Procedure Code, S. 115—Findings in pending suit—Interference in 
revision with—Grounds—Civil Procedure Code, S. 9a—Suit under, in respect 
ot temple—Trustee or tiustees of temple if when may be plaintiff or platntiffs— 
Counter-charges against plaintiff-trustee—Investigation of—Removal of such 
trustee—Jurisdiction as regards—Suit under S. 92—Receiver—A ppointment of 
— Grounds—Internacine quarrels between trustees if one. 


Interference in revision with findings in a pending suit is not a matter 
which the High Court will view with favour, and it will require a very strong 
proof of want of jurisdiction or irregular exercise of jurisdiction to warrant 
interference. 


A vague apprehension on the part of some of the defendants that the 
Court will not be able to distinguish the reliefs which the plaintiffs claimed 
against the other defendants but which they subsequently gave up and those 
which they retained, or to restrict the evidence at the trial to those reliefs 
which were still being sought for is no reason for interference in revision. 


An alleged misjoinder of some of the defendants is no ground for inter- 
ference in revision/at the instance of the other defendants, in a case in which 


Dcither the plaintiffs nor any of the defendants alleged to have been improperly 
joined have any objection. 


The fact that a suit is not maintainable at all may in some cases be a ground 
for interference in revision at the instance of the defendants. 


There is nothing in S. 92 of the Civil Procedure Code to prevent one of 
the plaintiffs or even both the plaintiffs being trustees of the temple in respect 
a ee ee AA 

‘A A O No. 273 of 1922 and ° g 


C R P No. 695 of 4922. i o 4 11th November, 1924. 
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of which the suit under that section is instituted. So long as the plaintiffsp 
whether trustees or not, are vindicating a public, and not an individual right, 
the suit is maintainable under S. 92. 


In a suit, snstifated under S. 92, Civil Procedure Code, with the sanction of 
the Advocate-General for the removal of certain trustees of a temple and for 
other reliefs the 1st plaintiff was himself a trustee of the suit temple and the 
second as a member of the public interested in the trust, held, that no objection 
could be taken to the maintainability of the suit on the ground that one of the 
plaintiffs was himself a trustee of the suit temple. 

S. 92, Civil Procedure Code, gives a wide discretion to the Court as to 
what it may or may not do in a suit brought under that section. Where, 
therefore, insuch a suit a trustee of the suit temple is himself one of the plain- 
tiffs, and counter-charges are made against him and his removal is prayed for 
by the defendants-trustees whose removal is prayed for by the plaint, there 18 
nothing to prevent the Court from investigating and recording findings on the 
counter-charges against the plaintiff-trustee or from removing him. 


Where in such‘a suit it appeared that there were internecine quarrels between 
the trustees, each charging the other with mismanagement and suppression of 
accounts, /e/d, that it was undesirable that either party should be left in exclusive 
control of the accounts or in exclusive authority over the temple servants, and 
that the appointment of a Receiver was just and convenient. 


Appeal and petition under S. 115 of Act V, of 1908 and 
S. 107 of the Government of India Act praying the High Court 
to revise the orders of the Court of the Subordinate Judge of 
Kumbakonam in S. A. No. 405 of 1920 in O. S. No. 27 of 
1920 and in O. S. No 27 of 1920 respectively. 


S. Muthiah Mudaltar and K. Narasimha ‘Atyangar for 
appellants. 


T. M. Krishnaswami Hiyar, S. Panchapagesa Sastri, 
C. V. Rajagopalachariar, N. Kunjitapadam Aiyar, R. Raja- 
gopala Atyar and $. G. Rangaramanujam for respondents. 
The Court delivered the following 


JupemenT :— In this Civil Revision Petition defendants 
1 and 2 in O. S. No. 27 of 1920 on the file of the Sub-Court of 
Kumbakonam call for the interference of this Court in revi- 
sion with certain findings of the Lower Court on certain issues 
in that suit. The suit has not yet been disposed of. Inter- 
ference with findings in a suit not yet ‘disposed of is not a 
matter which the High Court will view with favour, and it 
will require a very strong proof of want of jurisdiction er 
irregular exercise of jurisdiction to warrant interference. In 
this case the petitioners have before us restricted their case to 
three issues, on which the Lower Court has given findings, 
Issues I, IV and V. 


. eo e 


Balakrisfina 


Odayar 


v. 
Jagannada 
Chariar. 


536 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLVII 


eo... ° 

Pa yaa © The suit is one under S. 92 of the Civil Procedure Code 
>. — for the removal of certain trustees of the. Kumbakonam Sri 
e Sarangapaniswami Temple, defendants 1,and.2 and for other 
reliefs. It is filed by two plaintiffs with the sanction of the Advo- 
cate-General. The first plaintiff is himself a trustee of the tem- 
ple and the second is a member of the public interested in the 
trust. Issue IV relates to the prayer in the plaint for divest- 
ing the Devasthanam Committee of its superintendence over 
the temple. The plaintiffs have also added as defendants the 
members of the Committee. Before the Lower Court the plain- 
tiffs did not press that prayer. The petitioners, who are defend- 
ants 1 and 2, wish us to interfere now because they are afraid 
that the Lower Court may not separate this relief from the 
others prayed for, and thus prejudice their defence. They 
seem to apprehend that the Lower Court will not be able to 
distinguish the reliefs which the plaintiffs have given up and 
those which they retain, or to restrict the evidence at the 
trial to those reliefs which are still being sought for by the 
plaintiffs. But we really cannot hold that such a vague appre- 

heysion is any reason for interference in revision. 


Issue V is an issue on misjoinder. That is with reference 
to the members of the Devasthanam Committee being added 
as defendants. How this misjoinder, supposing that it is a 
misjoinder, damnifies the petitioner, it is difficult to see. The 
Committee members themselves do not complain. Had any 
necessary defendants been excluded, those excluded defend- 
ants might have had some grievance, but the addition of extra 
defendants cannot hurt the present petitioners in any way. 
The three cases cited by the petitioners have no application. 
Arunachalam Chettiar v. ‘Arunachalam Chettiar (1) and 
Sitaramayya v. Ramappayya (2) were cited. In the former 
case the plaintiff's suit was liable to ‘dismissal, unless it com- 
plied with the order sought to be revised. In the latter the 

- plaintiff was forced to add parties against his will. But, in 
the present case, neither the plaintiffs nor the added defend- 
ants have any objection. Shunmugha Nadan v. Arunachalam 
Chetty (3) was also cited. It is a case where defendants, 
ardered by the Lower Court to be struck out of the records, 
were added by order of this Court in revision. We cannot 
hold that these rulings are authorities for the*proposition 





1. (1922) 43 M. Iş J. 218. 3, (1916) 5 L W 207 
* 3% (1921) ILER 45 M 194 :42 ML J 97. 
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that the alleged misjoinder in this case is an illegal or irregula? 
exercise of jurisdiction. 

We are then left with Issue 1, which contains the only 
point worth attention, since it refers to the actual maintain- 
ability of the suit, and, so far as this suit is concerned, it is 
a pyre question of law. If a suit is not maintainable at all, 
it might in some cases be advisable for this Court in revision 
to interfere and thus to prevent further waste of time and 
money, the ground of interference being that a Court has no 
jurisdiction to proceed with a suit which is not maintainable 
inlaw. From that point of view, we shall consider this issue. 
The contention is that the first plaintiff, being himself a trustee, 
is not entitled to be one of the “ two persons having an interest 
in the trust,” as required by S. 92 of the Civil Procedure 
Code. Now, clearly a trustee is a person interested in the 
trust, and prima facie, therefore, there is nothing in the sec- 
tion to prevent his being one of the plaintiffs or even to pre- 
vent both the plaintiffs being trustees. Petitioners contend 
that a trustee cannot be one of the plaintiffs in a suit under 
S. 92 because the essence of such a suit is relief glaimed by the 
general public against the management and conduct of “the 
body of trustees as a whole, and that therefore the whole body 
of trustees must be defendants. There is nothing in the 
section to justify such a narrow restriction of its scope. A 
suit may be instituted to remove only one trustee and to have 
another appointed in his place. Here the relief sought for 
is not against the whole body of trustees but agasnst two 
trustees only. Such a narrow interpretation of the section 
will lead to the result that a body of trustees cannot by suit 
under S. 92 get rid of an obstructive or dishonest trustee who 
is ruining the institution, unless they persuade two public- 
spirited men to undertake the trouble and expense of filing 
a suit. 


. The petitioners further point out that in this suit they 
are making counter-charges against the first plaintiff in his 
capacity as a trustee and asking for his removal, and urge 
that, if he remains as a plaintiff, the Court cannot investigate 
and record findings on these counter-charges or remove the 
first plaintiff, if the Court finds that it is advisable to do so. 
But we see no such difficulty, sinceethe section itself gives the 
Court a very wide discretion as to what it may or may not do 
in such a suit. ° 
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ə We have been able to discover one direct* authority on 
this point of law in Subramania Pillai v. Krishnaswami Soma- 
vajiar (4) where a Bench of this Court held that a suit by 
two trustees to remove a third trustee wag a sift under S. 92 
of the Civil Procedure Code. We agree with this ni The 
real plaintiff, by whomsoever it may be represented) is the 
trust, and the representation may be either by the pes 
public or by a trustee thereof and, so long as the plaintiffs, 
whether trustees or not, are vindicating a public and not an 
individual right, the suit is one maintainable under S. 92. In 
our view, the present plaint shows that the nature of the pre- 
sent suit is the vindication of a public right and this is also 
indicated by the fact that one of the plaintiffs is a member of 
the general public. We hold therefore that the suit is main- 
tainable and there is no case for interference in revision. The 
Civil Revision Petition is, therefore, dismissed with costs of 
respondents 1 and 2. 


As to C. M. A. No. 273 of 1922 the same petitioners 
appeal against the order of the Lower Court appointing a 
Receiver to the temple trust property pending disposal of the 
suit mentioned above. We need not go into detail in this 
matter. It is clear from the statement of both parties that 
there are internecine quarrels between the trustees, each 
charging the other with mismanagement and suppression of 
accounts, and the issues in the case will entail an investigation 
of the charges against each. In these circumstances it is 
undesirable that either party should be left in exclusive control 
of the accounts or in exclusive authority over the temple ser- 
vants. We are not prepared to interfere with the discretion 
of the Lower Court, which considers it just and convenient to 
appoint a Receiver in such circumstances. We therefore 
dismiss this appeal with two sets of costs, one for respondents 
1 and 2 and one for respondents who are members of the 
Devasthanam Committee. 


A. S. V. Petttion dismissed. 


4e (1919) M W N 522. 
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,— PRIVY COUNCIL. ii 
(On Appeal fror the High Court of Judicature at Bombay.) 


PRESENT™__ VISCOUNT FINLAY, LORD ATKINSON, LORD 
PHILLIMORE, SIR JOHN EDGE AND SIR LAWRENCE JENKINS. 


The Secretary of State for India in Council ... Appellant® 
v. 
The Great Indian Peninsula Railway 
Company pa Respondents. 


Conrtact Act, Ss. 239, 24a—Partner—A gent page by a share of profits 
—Agreement between Secretary of State in Council of India and Railway Com- 
pany for maintenance, management and working of Railway system vested in 
Secretary of State—Construction—Stores purchased and imported into India by 
Railway Company for use of undertaking—Liability to Customs duty—Sea 
Customs Act (VIII of 1878), S. 20, proviso—A pplicability. 

The defendant Company (the Great Indian Peninsula Railway Company) 
was incorporated in 1849 by an Act of the Imperial Parliament. By another 
Act of the Imperial Parliament of 1900 the railways and other property of the 
defendant Company was transferred to and vested in the Secretary of State in 
Council of India as and from 3oth June, 1900. On 21st December, 1900, an 
agreement was made between the Secretary of State in Council and the defend- 
ant Company, the opening recital of whick stated that it had been agreed be- 
tween the parties that the defendant Company should maintain, manage and 
work the Great Indian Peninsula system on the terms thereinafter mentioned. 
Provisions followed which were intended to secure the carrying into effect of 
the recited agreement for the maintenance, management, and working of the 
Great Indian Peninsula Railway system. The agreement, however, 
contained a clause under which the surplus arising from excess of 
receipts over payments was to belong as to nineteen equal twentieth parts thereof 
to the Secretary of State and as to one equal twentieth part thereof t®the defend- 
ant. 

On a question arising as to whether stores purchased and imported by 
the defendant Company into India for the use of the undertaking were exempt 
trom Customs duties under S. 20 of the Sea Customs Act VIII of 1878 on the 
ground that the goods were, at the time of the importation, goods belonging 
ta Government within the proviso to that section, it was found that the money 
for the purchase of the stores in question was supplied by the Secretary of 
State. 

Held, that the defendant Company purchased and imported the stores into 
India merely as agent for the Secretary of State, and that the goods were goods 
belonging to Government and were therefore exempt from Customs duties. 

Under the agreement the Secretary of State and the defendant Company 
were not co-adventurers or partners, and the defendant Company was merely 
an agent for the Secretary of State remunerated by a share of the profits. ə 


Appeal from the judgment of the High Court (Macleod, 
C. J. and Crump, J.) on a case st&ted, as under, pursuanteto 
O. 36, R. 1 of the Civil Procedure Code (Act V of 1908). 


——__ AG‘ O 
*P C Appeal No. 39 of 1924. 2and December, 1924. 
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> A.M. Dunne, K. C. and K. Brown for, appellant. 
Sir G. Lowndes, K. C. and E. B. Raikes for respondent 


Company. - = 
22nd December, 1924. The Judgment of the Board 
was delivered by _ =. 


SIR LAWRENCE JENKINS : This appeal is from a decree ` 
dated the sth April, 1923, of the High Court at Bombay, 
which followed on a judgment pronounced in a Special Case 
under O. 36 of the Code of Civil Procedure. The parties 
to the case are the Secretary of State for India in Council as 
plaintiff and the Great Indian Peninsula Railway Company 
as defendant, and the question stated for the opinion of the 
Court is “ Whether stores purchased and imported by the 
defendant Company into India for the use of the undertaking 
as mentioned in the case are at the time of the importation, 
goods belonging to Government.” On the decision of this 
question depends the liability-of the defendant Company to 
pay Customs duties under S. 20 of the Sea Customs Act, 
VIJI of 1878. By this section Customs duties are imposed 
which would attach to the stores unless they come within the 
proviso to the section that no such duties shall be levied on 
goods belonging to the Government. The answer to the 
question propounded depends largely on the legal effect to be 
attributed to the provisions of the agreement attached to the 
special case ; but that this effect may be rightly understood a 
brief suffimary of the facts leading up to it is necessary. 

The defendant Company was incorporated in 1849 by an 
Act of Imperial Parliament, 12 and 13 Vict. c. 83. 
On the 18th August, 1899, the Secretary of State in Council 
in exercise of powers vested in him gave notice to the defend- 
ant Company of his intention to purchase the railway and 
works that had been constructed together with the telegraphs 
and the engines, carriages, stock, plant and machinery belong- 
ing to the railway and works. On the 30th July, 1900, an 
Act of Parliament, 63 and 64 Vict. c. 133, intituled 
an Act to provide for the vesting of the railways and other 
property of the Great Indian Peninsula Railway Company in 


‘ the Secretary of State in Council of India and for other pur- 


poses was passed. After a preamble stating that notice of the 
in¢ention to purchase had been given and that it was expedient 
that arrangements should be made for the future working of 
the railways of the*°Company it was enacted that as from 30th 


I 
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June, 1900, the railways and works should by virtue of the 
Act be transferned to and vested in the Secretary of State in 
Council. Jis then is how matters stood at the date of the 
agreement gttached to the case, and it is to be borne in mind 
that at jts date the Secretary of State in Council had become 
and was the owner of the railway undertaking and all that 
pertained to it. The agreement was made on the 21st Decem- 
ber, 1900, between the Secretary of State in Council of the 


„one part and the defendant Company of the other part, and 


in the opening recital it is stated that it had been agreed be- 
tween the parties that the defendant Company should maintain, 
manage and work the Great Indian Peninsula system on the 
terms thereinafter mentioned. This recital is important ; 
it is the key to the meaning and effect of the elaborate provi- 
sions that follow ; on examination they will be found to be 
merely ancillary to the recited agreement. 


Thus it is for the purpose of the contract that the plaintiff 
is to hand over to the defendant Company the Great Indian 
Peninsula Railway system together with the rolling stock, plant 
and machinery belonging thereto (cl. 5) ; and for the pur- 
pose of the undertaking that he is to deliver to the defendant 
Company all stores belonging to the Great Indian Peninsula 
system (cl. 6). There is no derogation here from the Bi 
perty vested in the Secretary of State in Council. 


Provisions follow for the maintenance and management 
of the undertaking which impose on the defendanteCompany 
the obligation to keep the undertaking and the rolling stock, 
plant and machinery belonging to the undertaking in good 
repair and good working condition to the satisfaction of the 
Secretary of State (cls. ro and 11). Then there are provi- 
sions as to} the use and working of the undertaking and the 
conveyance of traffic throughout which the ultimate control 
is with the Secretary of State (cls. 15__22). 


Capital money required for the purposes of the under- 
taking is at his option to be provided by the Secretary of State 
or be raised by debentures or debenture stock on such terms 
as he should determine (cl. 224). All money received by the 


defendant Company in respect of the undertaking is to be- 


paid into the Treasury of the Government of Bombay or such 
other Treasury as the Secretary of State should direct or into 
the Bank of Englartd to the account of the Secretary of State : 
all money required hy the defendant Cofnpany for the pur- 
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poses of the undertaking is to be supplied by the Secretary of 
State; and the Secretary of State’s sanction is required for 
all expenditure. (Cls. 23, 24 and 25). èe Te accounts are 
to be kept in accordance with the Secretary of State’s require- 
ments. In all matters relating to the undertaking notespecially . 
provided for the defendant Company is subject to the 8ufper- 
vision and control of the Secretary of State (cl. 45). 


By cls. 49—51 a ban is placed (a) on borrowing by the 
Company, (b) on its engagement in any other business, and 
(c) on its acquisition of property in India during the con- 
tinuance of the contract without the sanction of the Secretary 
of State. And at the determination of the contract on the 30th 
June, 1925, the Company is to give to the Secretary of State 
possession of the undertaking together with the rolling stock, 
plant and machinery belonging thereto and all stores and 
other articles specified in cl. 60. 


These provisions (in their Lordships’ opinion) are for 
the purpose of carrying into effect the recited agreement for 
the maintenance, management and working of the Great Indian 
Peninsula Railway system, and under them the defendant 
Company is the agent and no more than the agent of the 
Secretary of State. In so saying their Lordships do not,over- 
look the terms of cl. 39 (4) under which the surplus arising 
from excess of receipts over payments is to belong as to nine- 
teen equal twentieth parts thereof to the Secretary of State 
and as to one equal twentieth part thereof in the defendant 
Company. In their opinion the contention that this points 
to the Secretary of State and the defendant Company being 
co-adventurers or partners is not well founded ; the appro- 
priation of one-twentieth to the defendant Company is not to 
be ascribed to any proprietary interest in it but is a remunera- 
tion for services rendered by it as agent for the Secretary of 
State. : 


The money for the purchase of the stores to which this 
case relates was supplied by the Secretary of State and it was 
as agent for the Secretary of State that the defendant Com- 
pny purchased and imported the stores into India for the 
use of the undertaking. In the circumstances the High Court 
rightly held that the stores'at the time of importation belonged 
to the Government and their LordsRips will therefore humbly 
advise His Majesty that this appeal should be dismissed. 
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There will be no order as to costs. r 

Solicitor for’appellant: Solicitor, India Office. 

Solicitors, for respondent : Foyes, White, Borrett and 
e 


Black. 


A. de M. Appeal dismissed. 


PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Fort 
William, Bengal. ) 
PRESENT :_Lorp ATKINSON, LORD SUMNER AND SIR 


Jonn EDGE. 

Barendra Kumar Ghosh A ppellant* 
Y. 

The King-Emperor Respondeni. 


Penal Code, Ss. 34, 37, 38, 114, 149—Scope and cfect—Dishachon—S. 302— 
Murder 1n pursuance of a common intention—Person participating in—Liability 
of—Fatal act if must be done by him—s. 34—Criminal act—Meaning. 


S. 34, Indian Penal Code, deals with the doing of separate acts, similar or 
diverse, by several persons ; if all are done in furtherance of a common smten- 
tion, each person is liable for the result of them all, as if he had done them 
himself, for “that act” and “the act” in the latter part of the section must 
include the whole action covered by “a criminal act” in the first part, because 
they refer to it. S. 37, Indian Penal Code, provides that, where several acts are 
done so as to result together in the commission of an offence, the doing of any 
one of them, with an intention to co-operate in the offence (which may not be 
the same as an intention common to all), makes the actor liable to be punished 
for the commission of the offence. S. 38 provides for different punishments 
for different offences as an alternative to one punishment for one offence, 
whether the persons engaged or concerned in the commission of a criminal act 
are set in motion by the one intention or by the other. 


“A criminal act” in S. 34 means that unity of criminal behaviour, which 
results in something, for which an individual would be punishable, if it were 
all done by himself alone, that is, in a criminal offence. The expression, “ in 
sa far as murder is concerned,” is not confined to an act: which takes life 
criminally within S. 302, Indian Penal Code. 


S. 149, Indian Penal Code, creates a specific offence and deals with the 
punishment of that offence alone. It postulates an assembly of five or more 
persons having a common object, vig., one of those named in S. 141, and then 
the doing of acts by members of it in prosecution of that object. There is 
a difference between object and intention, for, though their object is common, 
the ‘intentions of the several members may differ and indeed may be simifar 
only in respect that they are all unlawful, while the element of participation in 
action, which is the leading feature of S. 34, 18 replaced in S. 149 by mem ip 
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og the assembly at the time of the committing of the offence. Both sections 
deal with combinations of persons, who become punishable as sharers in an 
offence. Thus they have a certain resemblance and may to some extent over- 
lap, but S. 149 cannot, at any rate, relegate S. 34 to the qgsition of dealing 
enly with joint action by the commission of identically similar criminal acts, 
a kind of case which is not in itself deserving of separate treatment at all. 


S. 114, Indian Penal Code, is a provision which is only brougfit® into 
operation when circumstances amounting to abetment of a particular crime 
has first been proved, and then the presence of the accused at the commission 
of that crime is proved in addition. Abetment does not in itself involve the 
actual commission of the crime abetted. It is a crime apart. S. 114 deals 
with the case, where there has been the crime of abetment, but where also 
there has been actual commission of the crime abetted and the abettor has been 
present thereat, and the way in which it deals with such a case is this. In- 
stead of the crime being still abetment with circumstances of aggravation, the 
crime becomes the very crime abetted. The section is evidentiary, not 
punitory. Because participation de facto may sometimes be obscure in detail, 
it is established by the presumption juris et de jure that actual presence plus 
prior abetment can mean nothing else but participation, The presumption 
raised by S. 114 brings the case within the ambit of $. 34. 


Even if it be the case that an accused could have been convicted as an 
abettor, present at the commission of the offence of murder, this is not to gay 
that, eif to presence there is added proof of participation, he could not also be 
convicted under Ss. 34 and 302. Participation must depend on the facts, but 
it is not negatived merely because actual presence and prior.abetment are 
proved. 


Penal Code—If exhaustive of criminal law of India—Interpretation of Code 
—Principles of—Prior law—Alteration or enactment of—No assumption as to. 


The criminal law of India is prescribed by and, so far as it goes, is con- 
tained in the Indian Penal Code ; ; the criminal law of India and that of Eng- 
land accordingly differ in sundry respects ; and the Code has first of all to 
be construed in accordance with its natural meaning and irrespective of any 
‘assumed intention on the part of its framers to leave unaltered the law as it 
existed before. The Code must not also be assumed to have sought to introduce 
differences from the prior law. 


Privy Council—Criminal case—Special leave to appeal in—Grant of—Con- 
ditions—Points not raised at the trial if will be considered. 


Points not properly raised at the trial are not points which, in ordinary 
circumstances, deserve much consideration as grounds for special leave. 


When special leave to appeal to the Privy Council is asked for in criminal 
matters, the applicant has to show that the summing-up affected the due course 
of Justice and the right of the prisoner to be fairly tried according to law within 
the strict and, marrow limits laid down by their Lordships in such cases, 


fLetiers Patent (Calcutta), CIP 25, 26, 41—Effect—High Cinna 

criminal jurisdictom—Conuiction by a Judge gcting m exercise of—Certificate 

ty Advocate-General under cl. 26—Dismissal of application based on, by Full 
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. 
Benth—A ppeal to Privy Council from, under cl. 41—Right of—Special leave ® P. C. 
appeal as an alternatitve—Grant of, in suck a case. Bacidia 
The appellant ni tried and convicted by a learned Judge of the High Kumar 
Court of Calcutf acting in the exercise of its original criminal jurisdiction. SI 
The learned Jwdge reserved no question of law; but the Advocate-General Kine- 


of Bengal granted a certificate under cl. 26 of the Letters Patent. The Full Emperor. 
Bench bf the High Court, after full consideration of the point raised by that 

certificate, dismissed appellant's application under cl. 26 aforesaid. On an 

appeal preferred by the appellant under cl. 41 of the Letters Patent from the 

High Court, Quaere whether an appeal under cl. 41 of the Letters Patent was 

competent 

Their Lordships observed that they ought not to be understood as giving 
any encouragement to appeals in criminal matters under Art. 41 where no 
point of law had been raised by the Trial Judge, and that, in a case brought 
before the Board under Art. 41, the appellant ought not to assume that an 
application for special leave to appeal as an alternative would be granted or 
even entertained by their Lordships, 

Privy Council—Criminal case—Special leave to appeal—Grounds for— 
Violation of natural justice—Tvial for full offence instead of for attempt at or 
aheiment of same if and when amounts to. 

Although in general hardly anything could more conspicuously violate 
natural justice than to convict and sentence a man for an offence of which he 
was not guilty, it may be that irregularity alone is the proper term to use, when, 
the facts being the same, the evidence the same, the guilt the same, and the 
punishment the same, error has occurred in indicting him under the section 

` which charges the full offence instead of under the sections which charge an 
attempt at or an abetting of the full offence, especially when this error could 
have been corrected in time, if the accused had put his counsel in a position to 
raise his defence clearly and in due form at the frial. 


Appeal from a conviction for murder under S. 302 of 
the Indian Penal Code (Act XLV of 1860), and £ sentence 
of death passed by Page, J. at the Criminal Sessions of the 
High Court of Judicature at Fort William, Bengal, on the 
17th August, 1923. 

The material facts and evidence appear from their Lord- 
ships’ reasons for their report to His Majesty. The prisoner 
subsequent to his said conviction applied to the Advocate- 
General of Bengal, and was granted a certificate, under Art.26 
of the Letters Patent of the 28th December, 1865, to the 3 
effect that the Trial Judge’s charge to the Jury as follows :— 


“The issue before you is this: Whether or not the prisoner in combination' 
with two or more persons murdered Amrita Lal Roy, Postmaster of Sankaritolla 
Post Office. In this case, therefore, the issue before you is ‘murder or go 
murder.’ If you come to the conclusion that the accused himself was the 
person who fied the fatal shot, you will find him guilty. If you don’t, I tell 

i you as a matter of law if you find that the bullet fired by one of these Mee 
cae or four men caused the death o® Amrita Lal Roy in furtherance of a common 
he, intention, then I tell you that in law each 6f them is equally Jable, 
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L 
aħd it does not matter one whit which of them fired the fatal shot. If you doubt 
that it was the pistol of the accused which fired the fatal shot, that does not 
matter. If you are satisfied, on the other hand, that the shot was fired by one of 
these persons in furtherance of a common murderous* intention, if that be 80, 
then it is your duty to find a verdict of guilty” s 


contained certain directions and omissions amourfting in 
law to a misdirection, which should be further considered 
by the High Court. Thereupon, a Full Bench (consisting 
of Sir Asutosh Mookerjee, Thomas Richardson, Ghose, 
Cuming and Page, JJ.) on the sth, 6th, 7th, roth and 1rth 
September, 1923, considered and received the points thus 
referred, and on the 26th September, 1923, ordered “that 
the application made by the prisoner under Art. 26 of the 
Letters Patent do stand dismissed.” [The proceedings are 
reported in Emperor v. Barendra Kumar Ghose (1)]. On 
the 3rd October, 1923, the prisoner presented a peti- 
tion to the High Court, purporting to be under 
Art. 41 of the Letters Patent, alleging that “being 
aggrieved by the said dismissal of his application, and by 
the judgment and sentence passed upon him by Page, J. ” and, 
therefore, praying “ for leave to appeal therefrom to His 
Majesty in Council.” Upon this petition, the High Court 
(Mookerjee and Chatterjea, JJ.) on the 8th October, 1923, 
made an order declaring “ that the case is a fit one for appeal 
to His Majesty in Council under Art. 41 of the Letters Patent 
of 1865.” 

At the hearing before the Board, objection was taken on 
behalf of the Crown that the appeal was incompetent and the 
appellant in consequence applied to the Board in the alternative 
for special leave to appeal. 


L. de Gruyther, K. C. and W. Wallach for appellant. 
A.M. Dunne, K. C. and K. Brown for respondent. 


The Board decided that they would humbly advise His 
Majesty that the appeal should be dismissed, and that the 
application for special leave should not be granted, on the 
23rd October, 1924, their considered reasons as under were 
delivered by 


Lord SUMNER :_This was an appeal from the 

igh Court of Calcutta brought in a criminal matter under 
Ary 41 of the Letters Patent. The Trial Judge reserved 
no question of law and the case care to the High Court on 
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the certificate of the Advocate-General of Bengal undêr 
Art. 26. Objestion was taken at their Lordships’ bar to the 
competence ofthis appeal on the ground that Art. 41 does not 
give an appeal to their Lordships from the determination of 
the High Court, unless the case came before that Court at the 
instance of the Trial Judge. Thereupon the appellant applied 
in the alternative for special leave to appeal. The materials 
being the same in both proceedings though the questions arising 
are not identical, their Lordships were able to decide the 
appeal and the application together and, in view of the gravity 
and urgency of the case, they dispensed with a formal petition 
for special leave to appeal. After hearing the arguments, 
they announced last July the substance of the advice, which 
they would humbly tender to His Majesty, namely, that the 
appeal should be dismissed. At the same time their Lordships 
intimated that they were unable to advise that the application 
for special leave to appeal should be granted. Their reasons 
are as follows. 


On 3rd August, 1923, the Sub-Postmaster at Gant acl 
Post Office was counting money at his table in the back room, 
when several men appeared at the door which leads into the 
room from a courtyard, and, when just inside the door, called 
on him to give up the money. Almost immediately afterwards 
they fired pistols at him. He was hit in two places, in one hand 
and near the armpit, and died almost at once. Without taking 
any money the assailants fled, separating as they ran. One 
man, though he fired his pistol several times, was pursued 
by a Post Office assistant and others with commendable tena- 
city and courage, and eventually was secured just after he had 
thrown it away. This man was the appellant ; the others 
escaped. The pistol was at once picked up and was produced 
at the trial. 

There was evidence for the prosecution, such as the jury 
was entitled to act upon, that three men fired at the postmaster, 
of whom the appellant was one; that he wore distinctive 
clothes by which he could be and was identified ; and that, 
while these men were just inside the room, another was visi- 
ble from the room through the door standing close to the others 
but just outside on the doorstep in the courtyard. This man 
was armed*but did not fire. . 

Except for a deubt as to the total number of the men con- 
cerned in the attack, most of the witnesses concurring in the 
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above statement while ultimately the prisoner said they were 
only three in number, the evidence of the eye-witnesses was 
consistent and uniform. The pistol thrown, awagby the prison- 
er was a German automatic self-ejecting pistol. , An ejected 
shell was found just inside the room near the doar, and it 
fitted this pistol. The bullet which killed the postmasterewas 
cut out of his back and was produced, and it also fitted the 
ejected shell and the pistol carried by the prisoner. This 
bullet was distinctively of German make. It was not however 
conclusively proved that no other assailant had a similar pistol 
to that which the prisoner had or used a similar bullet to that 
found in the deceased. 

The appellant was defended by five counsel. A few of 
the witnesses were cross-examined by them but very sparingly, 
and only to test their adherence to their evidence given in chief. 
Most of them were not cross-examined at all. No affirmative 
defence was indicated in any part of this cross-examination and 
no witnesses were called on the part of the prisoner, but after 
the case for the prosecution was closed the prisoner made an 
orai statement, which of course was not on oath and was not 
cross-examined to. Here for the first time some foundation was- 
laid, though vaguely, for what eventually became the case 
raised on this appeal. 

According to the prisoner, he was the man outside the 
room. He said that he stood in the courtyard and was very 
much frightened. The prosecution had left his purpose to be 
inferred from his position and his action. Whether he was 
present as one of the firing party or as its commander or as its 
reserve or its sentinel was of no special importance on the case 
made for the Crown. What was singular was the prisoner’s 
own reticence on these matters. He dealt with none of them. 
Why he was there at all and why he did not take himself off 
again he did not say, nor did he even indicate his precise posi- 
tion in the yard. Accordingly the evidence called by the 
prosecution, that the man outside was close to the men inside 
and, being visible by those within, would also see what went 
on within, was never challenged at all. The appellant's 
account was: I took my stand on the portico ”—this ran 
round two sides of the courtyard and according to the plan is 


cgnsistent with a position on the steps of the doorway. 

“After a minute I heard two sounds, dum,dum ; when I heard the 
sounds I was confused. I perspired heavily “and could not remember anything. 
Afterwards I heard chor chor ; not finding the others there, I ran away.” 
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Finally he said (and it was to this that the only afirme- 


tive part of his.counsel's cross-examination was directed) — 

“I have never assaulted any one in my life. This is my first offence. 
I throw myself on the mercy of the Court. I was married hardly three 
inonths ago.” ° 


‘THe charges preferred were murder under S. 302 of the 
Indian Penal Code, and voluntarily causing hurt under S. 394, 
while jointly concerned in an attempted robbery. To the first 
charge he pleaded not .guilty. To the second he pleaded 
guilty of robbery. Their Lordships do not pause to remark 
on the inconsistency of this latter plea with the 
argument subsequently advanced in the High Court. , There 
were further charges of attempted murder and attempt to 
commit culpable homicide, which were abandoned by the prose- 
cution at the outset. 

The learned trial Judge, Page, J., directed the jury care- 
fully, upon the footing, that the prisoner was one of the men 
inside the room, that he was one of those who fired, and might 
be the man who fired the fatal shot, and that in any event, 
if they were satisfied in terms of S. 34 of the Code, that the 
postmaster was killed in furtherance of the ‘common intent 
of all, then the prisoner was guilty of murder, whether he 
fired the fatal shot or no. He did not deal with the prisoner's 
statement until the prosecuting counsel reminded him of it, 
when he told the jury that its weight was for them, but it 
formed part of the evidence which they had to consider. He 
gave no express direction on the subject either of attempted 
murder or of abetting murder. It appears to their Lordships 
that, as the whole summing up was rested, in sentences more 
than once repeated, upon the prisoner being one of those inside 
the room and on his firing at the postmaster, the direction 
to the jury to take his statement into account might well be 
understood as impliedly instructing them to acquit, if they 
believed his whole statement as to his action and his connection 
with the murder to be true, since in that case the conditions 
would not be fulfilled on which throughout the summing-up it 
was stated that the guilt of the accused must rest. This 
view, however, was not put forward in the Court below, and 
their Lordships are quite satisfied to deal with the matteg as 
it was presented to the High Court upon the question of 
misdirection. ° 

The note of “the defence submitted, which was taken by 
the trial Judge is as follows : “ No evidente of murder, because 
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P. C. go evidence that prisoner killed him.” This" he overruled, 


Barendra saying quite rightly “there is evidence that',accused fired the 


aed fatal shot.” If the defence subsequently raised before the 


D, High Court had been put before him intellipibly, it should have 
an been a submission that the jury ought to acquit if they thought 
== that the accused either fired and missed or did not fire ateall, 


Sa and that they must not'find that he fired the fatal shot without 


weighing the fact that the prosecution had not actually proved 
that neither of the other men fired from a German automatic 
pistol like the prisoner’s, though there was evidence making 
it improbable that they were armed as he was. As to the 
subsequent defence resting on abetment, it does not appear 
to have been thought of at all. It would be a circumstance 
proper to be considered on the application for special leave, 
that, neither in cross-examination nor in argument before the 
verdict was found, was any point about abetment taken, nor 
was even any point as to an attempt clearly urged. It was 
not too late to have amended the charge and to have given fur- 
ther directions to the jury (Criminal Procedure Code, S. 227) 
and points not properly raised at the trial are not points which, 
in ordinary circumstances, deserve much consideration as 
grounds for special leave. In the present case, however, their 
Lordships think it unnecessary to dwell further on this matter. 

In the period of over sixty years which have elapsed 
since the Indian Penal Code came into force, a very large 
number of cases have of course been reported, in which joint 
commission of crime, attempts to commit crime, and abetments 
of crime, in many and very various forms, have been the 
subject of judicial rulings. With insignificant exceptions the 
Code has been interpreted in all the Indian Courts down to a 
few years ago in conformity with the English law existing 
in 1860. 

The learned Judges in the High Court examined the 
authorities so fully and exhaustively that it would serve no 
good purpose if their Lordships were to discuss them again 
sersatim. ‘The chief authority for the appellant is a decision 
of Stephen, J., in 1914 in Emperor v. Nirmal Kanta Roy(2), 
a case in which two men, obviously acting in concert, having 
both fired at a policeman, one hitting and killing him and the 
otheg failing to hit him at all, that leamed Judge difected the 
acquittal of the latter, who was charged.under Ss. 302134 
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with murder. He held that, applying S. 34 to the case, thé 
criminal act was the killing of the policeman : that only one 
man killed him, not both: that all the prisoner did was 
to try to kill him, and that the criminal act charged was not 
done by several persons at all, that is to say was not under the 
ciranmhstances a joint act, and he added “ the only act he can 
be liable for under the section is one done by several persons, 
of whom he was one, that is by the man who escaped and him- 
self . . . In order to make the accused liable for murder 
under S. 34 it would be necessary to say that an offence and an 
attempt to commit it are the same ‘ act,’ which seems to me 
not to be the case.” ‘This view of the meaning of S. 34 was 
adopted in Emperor v. Profulla Kumar Mazumdar (3) the 
High Court observing that “S. 34 does not create an offence — 
the provisions thereof merely lay down a rule of law.” Refer- 
ence may also be made to Emperor v. Chandan Singh (4) 
and Punjab Record Criminal Rulings, Nos. 21 and 24. 

Before 1914 there seems to have been no case in Bengal 
in which the view of S. 34 formulated by Stephen, J., in 
Nirmal’s case (2) was adopted by any Judge, While the cases 
to the contrary are numerous. [Ít is evident that till then the 
view now contended for had a very small place in the volumi- 
nous body of criminal decisions, and it has since been as often 
criticised as followed, and more often than not has been dis- 
regarded altogether. This is so in all the Courts in India. The 
doing to death of one person at the hands of several, by blows 
or stabs, under. circumstances in which it can never be known 
which blow or blade actually extinguished life, if indeed one 
only produced that result, is common in criminal experience and 
the impossibility of doing justice, if the crime in such cases is 
the crime of attempted murder only, has been generally felt. 
It is not often that a case is found where several shots can 
be proved and yet there is only one wound, but even in such 
circumstances it is obvious that the rule ought to be the same 
as in the wider class, unless the words of the Code clearly nega- 
tive it. Of course questiong arise in such cases as to the ex- 
terit to which the common intention and the common contempla- 
tion of the gravest consequences may have gone, and partici- 
pation in a joint crime, as distinguished from mere presence 
at the scene of its commission, is gften a matter not easy\to 
decide in complex states of fact, but the rule is one that has 
a. Gog) ILR qt Croz. 3. (1923) PLR ṣo Car 

4- (1917) IL R 40 A 103. . 


Lord 
Sumner 


King- 


Emperor. 


Lord 
Sumner, 


$52 THE MADRAS LAW JOURNAL REPORTS. '[VQL. XLVIII. 


Rever left the Indian Courts in much doubt., As illustrations 
of the course of decision, reference may be made to the cases 
of Jan Mahomed (5), Mahabir (6), Keshwar Lal Shaha (7), 
Gouridas Namasudra (8), Kanhai (9) and Mayindra Chan- 
dra Ghose (10). ° 


The appellant’s argument is, in brief, that in S. 34 “a 
criminal act,” in so far as murder is concerned, means an act 
which takes life criminally within S. 302, because the section 
concludes by saying “ is liable for that act in the same manner 
as if the act were done by himself alone,” and there is no act 
done by himself alone, which could make a man liable to be 
punished as a murderer, except an act done by himself and 
fatal to his victim. Thus the effect is that, where each of 
several persons does something criminal, all acting in further- 
ance of a common intention, each is punishable for what he 
has done, as if he had done it by himself. Such a proposition 
was not worth enacting, for, if a man has done something cri- 
minal in itself, he must be punishable for it, and none the less 
so that others were doing other criminal acts of their own 
at the same time and in furtherance of an intention common 
to all. It follows from the appellant’s argument that the 
section only applies to cases where several persons (acting 
in furtherance of a common intention) do some fatal act, which 
one could do by himself. Criminal action, which takes the 
form of acts by several persons, in their united effect producing 
one results must then be caught under some other section and, 
except in the case of unlawful assembly, is“ caught under 
attempts or abetment. By way of illustration it may be 
noted that, in effect, this means, that, if three assailants simul- 
taneously fire at their victim and lodge three bullets in his 
brain, all may be murderers, but, if one bullet only grazes his 
ear, one of them is not a murderer and, each being entitled to 
the benefit of the doubt, all must be acquitted of murder, unless 
the evidence inclines in favour of the marksmanship. of two 
or of one. 


This argument evidently fixes attention exclusively upon 
the accused person’s own act. Intention to kill and resulting 
death accordingly are not enough : there must be proved an 
act, which kills, done by several persons and corresponding to, 
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if not identical with, the same fatal act done by one. The 
answer is that, if fhis construction is adopted, it defeats itself, 
for several pgrsons cannot do the same act as one of them 
does. They may do acts identically similar, but the act of 
each is hjs own, and because it is his own and is relative to 
himself, it is not the act of another or the same as that other’s 
act. The result is that S. 34, construed thus, has no content 
and is useless. Before the High Court the appellant’s Coun- 
sel put an illustration of their own, which may be taken now, 
because, the whole range of feasible illustrations being extra- 
ordinarily small, this one is equally exact in theory and para- 
doxical in practice. Suppose two men tie a rope round the 
neck of a third and pull opposite ends of the rope till he is 
strangled. This they said really is an instance of a case 
under S. 34. Really itis not. Obviously each is pulling his 
own end of the rope, with his own strength, standing in the 
position: that he chooses to take up, and exerting himself in 
the way that is natural to him, in a word in a way that is his. 
Let it be that in effect each pulls as hard as the other and at 
the same time and that both equally contribute-to the resplt. 
Still the act, for which either would be liable, if done by him- 
self alone, is precisely not the act done by the other person. 
There are two acts, for which both actors ought to suffer 
death, separately done by two persons but identically similar. 
Let us add the element, that neither act without the other 
would have been fatal ; so that the fatal effect was the cumu- 
lative result of the acts of both. Even this does not make 
either person do what the other person does : it merely makes 
the act, for which he would be liable if done by himself alone, 
an attempt to murder and not an act of murder, and accord- 
ingly the case is not an illustration of S. 34. To this the 
reply was made before the High Court, that, in a case where 
death results from the cumulative effect of different acts, each 
actor must be deemed guilty of murder, though whether be- 
cause it cannot be shown that it was hot his act alone which 
took the victim’s life, or because the absurdity of the argument 
had to be disclaimed somehow, it is not easy to determine. 
Yet absurd it is, and absurd it must remain. “Where two 
men have done a man to death,” said the learned counsel 


(Record 127), “your Lordships will not inquire into {he 
individual effect of gach blow : but the point I am insisting on 
is that the doing to death must have bean the joint acts of 

R—70 s 


P. C, 
Barendra 
Kumar 
Ghosh 


v. 
King- ^ 
Emperor. 


pÅ 


Lord 
Sumner. 


554 THE MADRAS LAW JOURNAL REPORTS. [VQL. XLVII. 


both.” This concession, rational enough in it8elf, is another 
way of saying that the section really means “ when a joint 
criminal act has been done by the acts of two persons in fur- 
therance of a common intention, each is “liable for that joint 
criminal act, as if he had done it all by himself.” On the other 
hand, if it is read as the appellant reads it, then, returning 
to the illustration of the rope, if both men are charged together 
but each is to be made liable for his act only and as if he had 
done it by himself, each can say that the prosecution has not 
discharged the onus, for no more is proved against him than 
an attempt, which might not have succeeded in the absence of 
the other party charged. Thus both will be acquitted of 
murder, and will only be convicted of an attempt, although 
the victim is and remains a murdered man. If, on the other 
hand, each were tried separately by different juries, either jury 
or both, taking the view that the violence used by the man 
before them killed the man, whom they knew to be dead, might 
return unimpeachable verdicts of murder, and then both men 
would be justly hanged. 


e As soon; however, as the other sections of this part of 
the Code are looked at, it becomes plain that the words of 
S. 34 are not to be eviscerated by reading them in this exceed- 
ingly limited sense. By S. 33 a criminal act in S. 34 includes 
a series of acts and, further, “ act” includes omission to act, 
for example, an omission to interfere in order to prevent a mur- 
der being, done before one’s very eyes. By S. 37, when any 
offence is committed by means of several acts, whoever inten- 
tionally co-operates in' the commission of that offence by doing 
any one of those acts, either singly or jointly with any other 
person, commits that offence. Even if the appellant did 
nothing as he stood outside the door, it is to be remembered 
that in crimes as in other things “ they also serve who only 
stand and wait”. By S. 38, when several persons are en- 
gaged or concerned in the commission of a criminal act, they 
may be guilty of different offences by means of that act. Read 
together, these sections are reasonably plain. S. 34 deals 
with the doing of separate acts, similar or diverse, by several 
persons, if all are done in furtherance of a common intention, 
each person is liable for the result of them all, as if he had 
dope them himself, for % that act” and “the dct” in the 
lhe: part of the section must includg the whole action covered 
by “a criminal act” in the first part, because they refer to 
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it. S. 37 provides that, when several acts are done so as t® 
result together in the commission of an offence, the doing of 
any one of them, with an intention’ to co-operate in the offence 
(which may not be the same as an intention common to all), 
makes the actor liable to be punished for the commission of 
the offence. S. 38 provides for different punishments for 
different offences as an alternative to one punishment for one 
offence, whether the persons engaged or concerned in the com- 
mission of a criminal act are set in motion by the one intention 
or by the other. 

The other part of the appellant’s argument rests on 
Ss. 114 and 149, and it is said that, if S. 34 bears the meaning 
adopted by the High Court, these sections are otiose. S. 149, 
however, is certainly not otiose, for in any case it creates a 
specific offence’and deals with the punishment of that offence 
alone. It postulates an assembly of five or more persons 
having a common object, viz., one of those named in 8. 141 
[R. v. Sabed Ali (11)], and then the doing of acts by mem- 
bers of it in prosecution of that object. There is a difference 
between object and intention, for, though their “object 1s com- 
mon, the intentions of the several members may differ and 
indeed may be similar only in respect that they are all unlaw- 
tul, while the element of participation in action, which is the 
leading feature of S. 34, is replaced in S. 149 by membership 
of the assembly at the time of the committing of the offence. 
Both sections deal with combinations of persons, who become 
punishable as sharers in an offence. Thus they have a cer- 
tain resemblance and may to some extent overlap, but S. 149 
cannot at any rate relegate S. 34 to the position of dealing 
only with joint action by the commission of identically similar 
criminal acts, a kind of case which is not in itself deserving of 
separate treatment at all. 

As to S. 114, it is a provision which is only brought into 
operation when circumstances amounting to abetment of a 
particular crime have first been proved, and then the presence 
of, the accused at the commission of that crime is proved in 
addition; [Abhi Misser v. Lachmi Narain (12)]. Abet- 
ment does not in itself involve the actual commission of the 
crime abetted. It is a crime apart. S. 114 deals with tlfe 
case, where there has been the crime of abetment, but where 
also there has been actual commission of the crime abetted ahd 
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the abettor has been present thereat, and the ‘way in which 
it deals with such a case is this. Instead of the crime being 
still abetment with circumstances of aggravation, the crime 
becomes the very crime abetted. The séction Is evidentiary 
not punitory. Because participation de facto (as this case 
shows) may sometimes be obscure in detail, it is established by 
the presumption juris et de jure that actual presence plus prior 
abetment can mean nothing else but participation. The pre- 


sumption raised by S. 114 brings the case within the ambit 
of S. 34. 


The prosecution gave no evidence of any prior connection 
of the accused with the crime, but began the case at the time 
when the assailants appeared at the post office. The discovery 
of sundry pistols and daggers among the appellant’s effects, 
some hours after the crime, was proved but not that they were 
those used in the commission of the murder. There was nothing 
in the prosecution’s case to show that he had instigated or 
aided the commission of the crime before the actual commis- 
sion began. ‘The evidence on this matter was wholly supplied 
by the prisoner himself. His statement was that earlier in 
the day, when he was reclining on\his couch after a meal, 
“one, whom he knew to be a God-fearing man and a man of 
learning, ” came and took him to a house, where he found 
two young men. Here he was solicited to go with them in 
order to commit a dacoity, and when he reluctantly consented 
and was „shown how to use the pistol with which, like the 
others, he was then supplied, he stipulated that he was not 
to be a party to any dacoity or murder and was told there was 
to be no murder and he was to be there merely for show. It 
is plain from his statement that these persons had some hold 
over him, for when, by way of excusing himself, he had said, 
“My brother is in Government service and draws large pay. 
The monéy I earn is enough for me,” he states that the 
other man “looked at me for a time. I could not speak ” ; 
and when he had been told that he was to be there only for 
show, he adds, “ I was not in a position to speak. I went 
with them.” Thus his statement goes at most to abetting 
a dacoity, the crime to the actual commission of which he 
pleaded guilty, but, as he had stipulated with success that 
thgre was to be no murde it is not itself a statement showing 
an abetment of murder. Strictly, thergfore, there was no 
evidence of any sych abetment as has to be proved before 
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S. 114 comes'into operation. As to the appellant's presenee 
at the post office; it has been already pointed out that he gave 
no explanation of it at all, but his story was much more con- 
sistent with participation in the actual commission of the 
crime than” with mere bodily presence after previous abet- 
mept Indeed, he says that, when he ran away, the others 
had already disappeared ; thus it would seem that he cover- 
ed their retreat. At any rate, his statement supports pre- 
sence by way of actual participation in the criminal act or 
series of acts by which the postmaster was killed rather than 
such conduct as adds to previous abetment, bodily presence at 
the commission of the crime abetted and nothing more and 
S. 114 was never really made applicable for want of proof 
of abetment of the very crime, at the commission of which 
the appellant was actually present. 


For these reasons their Lordships think that only the 
most unsubstantial foundation was laid for any discussion of 
S. 114 at all, but, as it was fully considered by the High Court, 
they state their own concurrence in the conclusion of the learn- 
ed Judges below. Even if it be the case that the accused 
could have been convicted as an abettor, present at the com- 
mission of the offence, this is not to say that, if to presence 
there is added proof of participation, he could not also be 
convicted under Ss. 34 and 302. Participation must depend 
on the facts, but it is not negatived merely because actual pre- 
sence and prior abetment are proved. 


Their Lordships do not think it useful to go at length 
into the history of the preparation and enactment of the pro- 
visions of the Indian Penal Code, which played no inconsider- 
able part in the discussion of this subject in India. That the 
criminal law of India is prescribed by and, so far as it goes, 
i$ contained in the Indian Penal Code ; that accordingly (as 
the Code itself shows) the criminal law of India and that of 
England differ in sundry respects ; and that the Code has 
first of all to be construed in accordance with its natural mean- 
ing and irrespective of any assumed intention on the part of 
its framers to leave unaltered the law as it existed before, are, 
though common-places, considerations which it is important 
never to forget. It is, however, equally true that the Code 
must not be assumed to have soyght to introduce differances 
from the prior law. It continues to employ some of the 
older technical terms without even defiging them, as in the 
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c&se of abetment. It abandons others, such as principal in 
the first or the second degree, but it must pot be supposed 
that, because it ceases to use the terms, it does not intend to 
provide for the ideas which those terms, however imperfectly, 
expressed. One object which those who framed the Code 
had in view, was to simplify the law ; and to get rid of.the 
terms “ principal in the first degree ” and “ principal in the 
second degree ” and others was no doubt a step in that direc- 
tion, but to introduce a general section, S. 34, which has little, 
if any, content, and to attach a wholly new importance to abet- 
ments and attempts, was to complicate, not to simplify, the 
administration of the law, for participation and joint action 
in the actual commission of crime are, in substance, matters 
which stand in antithesis to abetments or attempts. If S. 34 
was deliberately reduced to the mere simultaneous doing in 
concert of identical criminal acts, for which separate convic- 
tions for the same offence could have been obtained, no small 
part of the cases which are brought by their circumstances 
within participation and joint commission would be omitted 
from the Codealtogether. If the appellant’s argument were 
to be adopted, the Code, during its early years, before the 
words “in furtherance of the common intention of all” were 
added to S. 34, really enacted that each person is liable crimi- 
nally for what he does himself, as if he had done it by him- 
self, even though others did something at the same time as he 
did. This actually negatives participation altogether and the 
amendment was needless, for the original words expressed all 
that the appellant contends that the amended section expresses. 
One -joint transaction by several is merely resolved into sepa- 
rate several actions, and the actor in each answers for himself, 
no less and no more than if the other actors had not been 
there. This got rid of questions about principals in the first or 
the second degree by ignoring them, and the object of the 
framers of the Code was attained. In truth, however, the 
amending words introduced, as an essential part of the section, 
the element of a common intention prescribing the condition, 
under which each might be criminally liable when there are 
several actors. Instead of enacting in effect that participation 
as*%such might be ignored, which is what the argument amounts 


to, phe amended section said that, if there was action in fur- 


therance of a common intention, the individual came under a 
special liability thereby, a change altogether repugnant to the 
” 
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suggested view of the original section. Really the amendments 
an amendment,iy any true sense of the word, only if the original 
object was to punish participants by making one man answera- 
ble for what another does, provided what is done is done in 
furthergnce of a common intention, and if the amendment then 
defines more precisely the conditions under which this vicarious 
or collective liability arises. In other words, “a criminal 
act” means that unity of criminal behaviour, which results in 
something, for which an individual would be punishable, if it 
were all done by himself alone, that is, in a criminal offence. 


Their Lordships are accordingly of opinion that the Full 
Bench of the High Court rightly construed S. 34 of the Indian 
Penal Code, and that the view taken of it in Nirmal Kanta 
Roy’s case(2) is not correct. This disposes of the main question 
raised in the appeal and in the application for special leave. 
Assuming that Page, J., in taking the view of S. 34 which he 
did take, directed the jury correctly on the subject, there is 
admittedly little left in the general objections to his summing- 
up. It was very fully examined by the Full Bench of the 
High Court, and the learned Judges were ufanimously of 
opinion that it did not call for any review. ‘Their Lordships 
do not think it necessary to re-examine it sentence by sentence, 
or to reiterate the reasons which the learned Judges gave for 
their conclusion. It is enough to say that, having fully con- 
sidered the summing-up themselves, they entirely concur in 
the conclusion of the Full Bench. The learned Judge’s direc- 
tion was not erroneous in point of law, and it sufficiently dealt 
with the material facts. It therefore contained no misdirection: 
still less was it such a summing-up as affected the due course 
of justice and the right of the prisoner to be fairly tried accord- 
ing to law within the strict and narrow limits, which have long 
been laid down by their Lordships’ Board when special leave 
to appeal is asked for in criminal matters. 

The argument against the competence of the appeal was 
substantially as follows. Subject to the satisfaction of the 
conditions which Art. 41 contains, the appeal is a limited 
appeal as of right, and must, therefore, be strictly construed. 
It is given in two cases only, and beyond those cases any appeal 
is incompetent. The two cases are these: first, that the High 
Court in the exercise of its original criminal jurisdiction, has 
passed a judgment, order or sentence; and, second, that there 
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has been a criminal case where the Court, exercising original 
jurisdiction in that case, has itself reserved a point or points of 
law for the opinion of the High Court. . The present case 
does not fall within the words “from any judgment, order or 
sentence of the said High Court of Judicature..... made in 
the exercise of original criminal jurisdiction’ but it must «be 
brought within the second alternative. Now, the Advocate- 
General of Bengal, under Art. 26 of the Letters Patent, grant- 
ed his certificate that in his judgment ‘‘ whether the alleged 
direction or the alleged omission to direct the jury da not in 
law amount to a misdirection should be further considered by 
the said High Court.” After full consideration of the ques- 
tion so raised, the Full Bench of the High Court made its order 
in the following terms : ‘‘ The order of the Court is that the 
application made by the prisoner under cl. 26 of the Letters 
Patent do stand dismissed”; and this is the order by which 
the appellant is really aggrieved. It is true that in his peti- 
tion to the High Court for a declaration of the fitness of his 
case for further review, he says “ that, being aggrieved by the 
said dismissal of his application and by the judgment and sen- 
tence passed and pronounced upon him by the Hon’ble Mr. 
Justice Page, your petitioner prays for leave to appeal there- 
from to the King’s Most Excellent Majesty in Council”; but 
this statement is doubly inexact. The High Court does not 
and does not purport to grant leave to appeal: it grants or 
withholds a declaration of its opinion on the fitness of the case 
for appeal. Further, the appeal is from the order of the High 
Court itself refusing to exercise its power to interfere with 
the trial and sentence. If it had discharged the sentence and 
directed an acquittal to be entered, the appellant would not 
have been aggrieved by the judgment and sentence of Page, J., 
at all. If it had altered the sentence, his grievance would 
have been that the alteration did not go far enough. The 
complaint is that the High Court dismissed the application, and 
this is the order from which he claims to appeal. According- 
ly his application is made in a case which does not fall within 
the words “ in any criminal case where any point or points of 
law have been reserved for the opinion of the High Court in 
m4nner hereinbefore provided by any Court which has exer- 


cise@ original jurisdiction’’; for the points of laws were not 


d . í e . ji oe 
reserved by the Court which exercised original jurisdiction, nor 


did the Court exercise its discretion in the matter in terms of 
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Art. 25. That article provides that, but for the case therein 
excepted, “ there shall be no appeal to the High Court from 
any sentenceepasseg in any criminal trial before the Courts of 
original criminal jurisdiction which may be constituted by one 
or more Judges of the High Court,” and although Art. 26, 
whith states what is to be done with these points reserved, 
introduces a new reserving authority, the determination of the 
High Court on the question reserved is final, except only for 
the express provision of Art. 41. It says :_ 


“And we do further ordain that on such point or points of law being 
so reserved as aforesaid, or on its being certified by the said Advocate-General 
that in hia judgment.......... a point or points of law which has or have 
been decided by the said Court should be further considered, the said High’ 
Court shall have full power and authority to review the case........ and finally 
determine such point or points of law.......... ” 


Now, Art. 41 names, as part of the defining limits of the right 
to appeal to His Majesty in Council, a reservation of points 
of law by a Court exercising original jurisdiction, which is not 
the reservation made in this case, and the fact that a reserva- 
tion by the Advocate-General is mentioned and’ provided “for 
in S. 26, and is omitted from S. 41, makes the intention clear. 
When an authority outside the High Court is empowered to 
bring about a right of first appeal by a certificate of his own, 
that appeal is to the High Court and is finally concluded by its 
determination. There is no second appeal. When the re- 
servation originates within the High Court itself, then, sub- 
ject to the approval of the High Court to the fitness of the 
case in that regard, a second appeal is competent. With 
Art. 41 the Advocate-General has nothing to do. The 
proceedings of the two tribunals, the High Court exercising 
criginal criminal jurisdiction and the High Court determining 
by its judgment points reserved for its consideration, are strict- 
ly two proceedings, and, when the trial Judge is functus officio 
and the whole matter has passed to the Court in review, the 
conditions under which the further decision in review can be 
brought before His Majesty in Council under Art. 41 are 
strictly limited to those which that section prescribes for that 
very case. Such was the submission on behalf of the respond- 
ent, and there can be no doubt that it was a weighty one. 


e q 
Having arrived at the above-gtated conclusion on the 
construction of the Code, which goes to the root both of the 
appeal and the application for special leate, their Lordships 
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© . 

do not, however, think it necessary to proceed with the ques- 
tion whether in this case an appeal under Art.*41 of the Letters 
Patent is competent. In 1901 an appeal,(Subremania Atyar 
v. King-Emperor (12)\] was heard and determiged by their 
Lordships’ Board, in which the decision under reviewewas that 
of the High Court at Madras in a criminal matter, brdaght 
before it on the certificate of the Advocate-General under 
Art. 26. The terms of the Letters Patent of the High 
Courts of Calcutta and Madras are for the present purpose 
identical. No objection was taken by counsel that under 
these circumstances an appeal to their Lordships’ Board under 
Art. 41 was incompetent, nor is any question raised on this 
point in the judgment of the Board, and the explanation of 
this circumstance probably lies in the fact, that, in addition 
to the appeal under Art. 41, special leave to appeal had been 
applied for and had been granted by Her Majesty in Council 
on 29th June, 1900. The decision in that case does not there- 
fore conclude this matter, but their Lordships think it inexpe- 
dient to deal with the objection now, since on the other grounds 
above stated the appeal itself in their opinion must fail. They 
desire, however, to say that they must not be understood as 
giving any encouragement to appeals in criminal matters under 
Art. 41, where no point of law has been raised by the trial 
Judge, nor are appellants, who have chosen this mode of 
bringing their case before the Board, to assume that an appli- 
cation for special leave to appeal as an alternative will be 
granted or even entertained by their Lordships. 


For similar reasons they do not deal with other considera- 
tions relating to the grant of special leave to appeal to His 
Majesty such as the following. Although in general hardly 
anything could more conspicuously violate natural justice than 
to convict and sentence a man for an offence of which he was 
not guilty, it may be that irregularity alone is the proper term 
to use, when, the facts being the same, the evidence the same, 
the guilt the same, and the punishment the same, 
error has occurred in indicting him under the 
section which charges the full offence instead of 
finder the sections which charge an attempt at or an abetting 
of the full offence, especially when this error could have been 
chrrected in time, if the accused had put his counsel in.a posi- 

: ; 


12. (1901) ILR 25 M 61:11 M L J 233 (PC). 
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tion to raise’ his defence clearly and in due form at the trial. 
Upon this point’also their Lordships express no opinion at 
present. 


Solicitors for appellant : T. L. Wilson and Co. 
, Sdlicitor for respondent : Solicitor to the India Office. 
A. de M. Appeal dismissed. 





‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present : MR. Justice OpGers AND Mr. JUSTICE 


WALLACE. 
Mangamma Nayakuralu ... Appellant® (1st defend- 
ant__ist respondent) 
v. 
B. M. Ramadasappa Nayanimvary 
and others ... Respondents (Respondents 


2 to 5__L. Rs. of 2nd and 
3rd petitioners). 


Limitation Act, Arts. 181, 18a—Applicability—Decree modified on, appeal 
by exempting certain property from liability under decree—Execution levied 
against exempted property pending appeal—Refund of amount realised by, pur- 
suani to appellate decree—Subsequent application for execution by decree-holder 
against property held liable by appellate decree—Limitation—Starting point. 


The appellant was the judgment-debtor, the wife of a Zamindar, against 
whom a suit, had been filed which resulted in a decree on roth April, 1911, 
subsequently confirmed on appeal to the Lower Appellate Court on 28th March, 
1912. On a second appeal from the decree of the Lower Appellate Court, the 
High Court by its deoree, dated 23rd April, 1914, modified the decree of the 
Lower Appellate Court by adding the words “excluding the Zamindari.” 

Subsequent to the decree of the Lower Appellate Court and pending the 
second appeal, the decree-holder applied on 15th August, 1912, for execution 
and attempted to attach the Zamindari properties, Thereupon the appellant 
raised funds and satisfied the decree on r4th July, 1913, and the execution 
petition was dismissed. After the decree of the High Court the appellant 
applied for refund of the amount paid by her in 1913 in satisfaction of the 
decree on the ground that it was realised by the decree-holders by proceeding 
against the Zamindari properties which were not liable under the modified 
decree of the High Court. The order of refund was passed on 30th March, 


1918, and on ist November, 1918, the appellant got a rekne of the whole 
of the amount paid by her. 2 


On 22nd April, 1920, the detree-holders presented an application for pete 
tion against the assets of the appellant's husband; and the question arose 
whether it was in time. > 
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e Held, that the application was governed by Art. 181 of the Limitation 
Act, that the right to apply accrued in 1918 on the date" when the judgment- 
creditor was ordered by the Court to refund the money by way of restitution 
to the judgment-debtor, and that the application was etherefore not barred. 

Per Odgers, J. —The application of 2and April, 1920, may, be treated as 
a continuation of the prior application, and, so treated, would be well within 
time. Pe 

Per Wallace, J. :—Quaere Whether the application of 2and April, 1920, 
cculd be treated as a continuation of the prior application. 

Semble :—If so treated, it would be governed by Art. 181, and would not 
be barred. 


Appeal against the Appellate Order of the District Court 
of Chittoor in A. S. No. 348 of 1921 preferred against the 
order of the Court of the Subordinate Judge of Chittoor in 
E. P. No. 31 of 1920 in O. S. No. 6 of IQII. 

K. Bhashyam Aiyangar for appellant. 

4. Ramachandra Aiyar for respondents. 

The Court. delivered the following 

JUDGMENTS : Odgers, J. This is an appeal giving 
rise to a somewhat important point of limitation, and the dates 
are important. The appellant is the judgment-debtor, the 
wife tf a certain Zamindar, against whom a suit was filed 
which resulted in a decree on the roth April, 1911, subse- 
quently confirmed on appeal to Lower Appellate Court on 
28th March, 1912. The decree-holder appliéd on 1 5th August, 
1912, for execution and attempted to attach the Zamindari 
properties. Thereupon the defendant raised funds and 
satished theedecree on 14th July, 1913, and the execution peti- 
tion was dismissed. An appeal from the decree of the 
Lower Appellate Court, dated 28th March, 1912, was prefer- 
red to the High Court which, by its decree, dated 23rd April, 
1914, introduced a modification which has given rise to the 
question at issue as in the second appeal the High Court modi- 
fied the decree by adding the words “excluding the Zamindari.” 
After the High Court decree the rst defendant filed I. A. 
No. 19 of 1916 for refund of the amount paid in 1913 in 
satisfaction of the decree on the ground that it was realized 
by the decree-holders by proceeding against Zamindari pro- 
perties which’ were not liable under the modified decree of 
the High Court. The order of refund was passed on 30th 
March, 1918, and on rst November, 1918, the appellant got 
back the amount she paid im satisfaction of the decfee, i. e., 
the whole amount was refunded. On 22nd April, 1920, the 
decree-holders presented the present application for execution 
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against the assets of the 1st defendant’s husband ; and thé 
question is, is this application i in time ? Both the Lower 
Courts have held it is. 


We Rage been AA to a number of cases on the sub- 
ject which may be said to fall into two main categories :— 
(1) “The class of case which regards a subsequent proceeding 
in execution as,a continuation of a prior one—a doctrine 
apparently introduced in order to obviate the provisions of 
the Limitation Act of 1877, S. 15, which could not be applied 
to applications but was only applicable to suits ; and (2) the 
other class of case recognises that Art. 182 of the present 
Limitation Act is not exclusively to be applied to execution 
applications but there may be certain instances in which it 
would be right and proper to apply Art. 181. The effect 
of this class of cases would be to give a fresh starting point 
from the time when the right to apply accrues. Another 
possibility is suggested by the learned vakil for the appellant, 
namely, that the time during which the decree-holders were 
prosecuting their original execution application should be ex- 
cluded from computation. I can, however, find no authority 
for this unless it can be construed as part of what may be 
called the continuation theory. A quite possible view is that 
down to 1918 the decree was in fact non-executable by the 
decree-holders as they had been paid in full. I am in favour 
of regarding 1918 as a fresh starting point of limitation by 
the application of Art. 181. That Art. 181 can be applied 
to execution matter was established in Rungiah Goundan and 
Co. v. Nanjappa Rao (1), which held that Art. 179, 7. e., 
Art. 182 is not exhaustive of applications for execution of 
decrees and that it is not the law that Art. 178 (i. e., Art. 181) 
cannot be applied to any application for execution of any 
decree. See also the Privy Council case in Rameshwar Singh 
v. Homeshwar Singh (2), where their Lordships applied 
Art. 181 holding that Art. 182 did not apply inasmuch as the 
decree in question was not under certain circumstances capa- 
ble of being enforced. A very similar case to the present is 
the case referred to by the learned District Judge, Ramineedi 
Venkata Appa Rao v. Lakkoju Chinna Ayyanna (3). There 
the sale in execution was set aside, and the decree-holder was 
ordered to xefund and it was held ghat on the decree-holder 
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Subsequently applying to execute his decree such application is 
governed by Art. 178, i. e., Art. 181, when,time began to run 
against him from the date when he is ordered to refund the 
purchase money when alone his right to apply accrued. The 
Court there was obviously pressed by the difficulty of avoiding 
Art. 179, i. e., Art. 182, but they were equally pressed by the 
injustice that would accrue if the opposite view were taken. 
Two older authorities can be cited, one in Jssurree Dassee v. 
Abdul Khalak (4) which is an example of what may be call- 
ed the continuation theory. There the former execution pro- 
ceedings were struck off the file. Subsequently a refund was 
ordered, and the plaintiff 18 or 19 months after applied to 
execute his decree. The High Court held that under the 
circumstances the application should be considered as an appli- 
cation to continue the old proceedings. Similarly in Kalyan- 
bai Dipchand v. Ghanasham Lal Judanathji (5) the learned 
Judges were pressed by the fact that S. 15 of the Limitation 
Act of 1877 was in terms applicable to applications. They 
held that if Art. 179 applied ‘‘the most monstrous injustice 
wauld ensue?’ and construed the application as an application 
to continue the former proceedings. 


An objection has been advanced to regarding the present 
case as a continuation from the fact that a different property, 
i. e., non-Zamindari property, is now to be proceeded against, 
whereas the decree was admittedly previously satisfied from 
the Zamindari property. The answer to that objection appears 
to me to be twofold, namely, that this is the first application 
to execute the High Court decree as such, and therefore the 
decree-holders are perfectly justified in proceeding against any 
property of the appellant which is non-Zamindari property ; 
and secondly, it has been held in Gnanendra Kumar Rat 
Chowdhri v. Rishendra Kumar Rat Chowdhry (6) that the 
filing of a supplementary list of properties may be taken as 
part of the original application and that the decree-holders 
need not be confined to the properties they had originally speci- 
tied. See also the remarks of Seshagiri Aiyar, J., in Rajah 
of Karvetnagar v. Venkata Reddi (7) “the fact that the 


edecree-holder moved the Court only for a particular remedy 


cpen to him cannot lead to the inference that he was not 
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entitled to ask that his decree be satisfied by other means which 
the law enables him to adopt.” Also in Mohini Mohan ŝir- 
car v. Navadjp Chandra Biswas (8), a decision of the Calcutta 
High Court, it was held that when on an application for 
executiog made in accordance with law execution cannot be 
suceessfully taken against the property specified by reason of 
causes for which the decree-holder is in no way responsible he 
should not be confined to the properties first specified and it 
is open to him to ask the Court to proceed against other pro- 
perties specified in his supplementary list. There the first 
application proved ineffective against the moveables of the 
judgment-debtor as the result of proceedings taken by the 
latter. His subsequent application was to attach the immove- 
ables. Here in the present case the payment in discharge of 
the original execution petition was of course made by the 
judgment-debtor, and I think it would be unfair to hold that 
this must be held to be a matter for which the decree-holder 
is responsible. Further his prior execution proceedings proved 
ineffectual owing to the modification of the decree by the High 
Court which is certainly outside the control of the decree-hold- 
er. Several other authorities were cited to us. But T do 
not think it necessary to review them all. I think the case 
may fall under either of the theories that I have set out 
above. But it seems to me that some of the cases have 
proved to an extreme length on what I have called the conti- 
nuation or revival theory, and speaking for myself I think 
it more satisfactory to rest the case on the application of 
Art. 181 of the Limitation Act. It is clear that im either 
case the application is within time. In my opinion, there- 
fore, this second appeal must be dismissed with costs. 


Wallace, J. : | agree with my learned brother’s pro- 
posed order, but would like to add my own view of this case. 
I think the principle to be applied is the general principle that 
a decree or an application for execution which cannot be exe- 
cuted cannot be time-barred. This principle has with respect 
to questions of limitation under S. 48 of the Civil Procedure 
Code been applied in a Full Bench case of this Court in 
Aiyasamier v. V enkatachala Mudali (9). It is true that a later 
Privy Council case which is very briefly stated contains 
no reasots and which is not reposted in the authorised rulings. 
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But in Kulna Loam Co. v. Jnanendra Nath Bose (10) 
seems in conflict with the view taken by the, majority of the 
Full Bench. Narhar Raghunath v. Krishnaji Govind (11) is 
another case in point on this portion of the discusgion. 


But coming to the application of the principle to*Art. 182 
of the Indian Limitation Act, there is a Privy Council cage in 
Rameshwar Singh v. Homeshwar Singh (2), a later decision 
than the Kulna Loan Co. v. Jnanendra Nath Bose (10) in 
which the principle was enunciated that Art. 182 does not 
apply to an execution petition when the decree was 
not at the time capable of being enforced. The 
decree in that case only became enforceable in a certain con- 
tingency which might or might not have happened. It did hap- 
pen and the Privy Council held that limitation began to run, not ` 
from the date of the decree which would make Art. 182 appli- 
cable, but from the date of the happening of the contingency 
which' made the decree executable, and that Art. 181 applied. 
The principle is enunciated there in wider terms than previous- 
ly. It had been held in several cases that the immediate non- 
executability of a decree must be inherent in the decree itself, 
that is, that the mere reading of the decree would show that 
it was unexecutable at once. But the decree in Rameshwar 
Singh v. Homeshwar Singh (2) did not on the face 
of it imply any such non-executability since, for all 
that the Court passing the decree knew, the judgment- 
debtor might be already in possession of Janeshwar’s pro- 
perty, and therefore the decree would be enforceable as soon 
as passed. The general principle laid down by the Privy Coun- 
cil is that, in order to make a provision of the Limitation Act, 
namely, Art. 182, apply, the decree sought to be enforced must 
have been in such a form as to render it capable “ in the cir- 
cumstances’ of being enforced. I would stress the words 
“an the circumstances ” as implying that the Court is to be 
guided by the circumstances of the case in deciding whether 
the decree could or could not have been enforced at once, 
that is, whether any right to execute it had or had not accrued. ° 
Part of the circumstance which their Lordships considered 
relevant in that case was whether or not the decree-holder was 
resbonsible for the delay which had taken place in giving effect 
to his title, that is, his right to execute. ° 

2. (1920) 40MLJrı (PC) 10. e(1917)°22 C W N 145 (PC). 
11. (1912) I L R 36 B 368. 
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Now when the decree-holder in the present case got hie 
final decree as amended by the High Court, the decree he had 
obtained in the Lower Appellate Court was already satisfied 
and would remain satisfied unless the judgment-debtor chose 
to recover by appropriate proceeding the amount already paid. 
In my view the decree-holder could not, at least until the 
judgment-debtor demanded restitution. apply for execution of 
the amended decree. Until then it was not a decree capable 
of execution and Art. 182 would have no application. Art. 181 
must therefore apply. On what date then did the right to 
execute accrue “in the circumstances ” and is the delay in filing 
the execution petition due to any laches or default on the de- 
cree-holder’s part ?It might fairly be contended that the decree- 
holder’s right accrued the moment that he was aware that the 
judgment-debtor was demanding restitution. The decree- 
holder was then in that view bound to hand over the amount 
obtained, and, as the High Court had finally determined, 
improperly obtained, in satisfaction of the decree finally amend- 
ed, as he had no legal right to retain that amount any longer. 
His right to execute the amended decree would therefore 
accrue from the date on which he ought to have handed over 
the sum improperly obtained, just as if the restitution was due 
to a stranger whose money he had wrongfully acquired by 
improper execution proceedings against him. 


Analogous cases are cases in which a decree-holder who 
has sued to remove an obstruction which barred the execution 
of the decree has failed to remove that obstruction. It has 
beeni held that the period during which he was pursuing that 
infructuous proceeding would not be excused in his favour. 
[See Shivram Chintaman v. Sarasvatibat (12) and Khatr-un- 
nissa v. Gauri Shankar (13)]. The case in Sunder Lal v. 
Banarsi Das (14) bears some resemblance to the present, but 
it does not appear from the facts whether the decree-holder’s 
final execution petition of 13th February, 1916 was within 
three years of the decision in favour of the judgment-debtors 
under the decree which had been attached and therefore within 
three years of the time when the right to have refunded the 
money arose. ‘The case in Ramineedt Venkata Appa Rao v. 
Lakkoju Chinna Ayyanna (3) is almost on all fours with the 
present ancethere it was held that where an execution sale is set 
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“aside at the instance of the judgment-debtor and the decree- 
holder has to refund the money to the judgment-debtor time 
begins to run against the judgment-creditor not from the date 
of the demand by the auction-purchaser but from the date when 
the decree-holder is first compelled by order of Court, to refund 
the money to auction-purchaser. Following this decision $ hink 
: inust hold in this case in agreement with my learned brother 
that the right to apply accrued on the date when the judgment- 
creditor was ordered by the Court to refund the money by way 
of restitution to the judgment-debtor. 


I should just like to say a word or two on the argument 
put forward. at some length before us that the execution peti- 
tio should be treated as a revival or a continuation of the 
execution petition under the decree before amendment, which, 
being satished, was dismissed. It seems to me difficult to 
apply such a principle to, the present case. From the mass 
of case-law, not always very consistent, which has grown upon 
this subject, I think the following general principles emerge: 
Firstly, Art. 182 assumes that the decree is capable of immedi- 
ate execution and does not apply if it is not in such a case Art. 
18tapplies; Art.182 is not exhaustive;[see Chhedi v Lalu (15) 
and Rangtah Goundan and Co. v. Nanjappa Rao (1)]; and 
where a decree is immediately capable of execution an execu- 
tion petition prima facie after time may be treated as a 
revival or continuation of a previous execution peti- 
tion when the decree-holder has in fact been diligent 
and put in such a petition. Secondly, such an execution peti- 
tion or application may be treated as a continuation or revival 
of the former application closed or even dismissed ; but if the 
decree-holder has not been diligent [see Langtu Pande v. 
Baijnath Saran Pande (16) Jor if he has sought to be rid of 
an obstruction in execution and failed [see Khair-un-nissa v. 
Gauri Shanker (13) and Shivram Chintaman v. Saras- 
vatibai (12)] or if he does not seek for the same 
relief as in the previous execution petition, [see Veerasami v. 
Athi (17) and Krishnaji Raghunath Kothavale v. Anandrav 
Ballal Kolhalkar (18) but later cases noted by my learned 
brother take a wider view | then it cannot be treated as a revi- 
Pe ee Aa 
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val or continuation. Thirdly, an execution petition, if treated 
as a revival or cantinuation of the former one, is governed in 
the matter of limitation by Art. 181 and not 182. On this 
point there is a mass of authority. The principle is stated, 
although, the actual article applicable is not specified in the 
Privwy*Council case in Qamar-ud-din Ahmad v Jawahir Lal(19) 
and Sasivarna Thevar v. Arulanandam Pillai (20). Other re- 
ported cases which definitely lay down which article is applica- 
ble are the Full Bench case in Suppa Reddiar v. Avudai Am- 
mal (21), Chalavadi Kotiah v. Poloorit Alamelamma (22), 
Ghulam Nasiruddin v. Hardeo Prasad(23) and other cases. 

Applying these principles to the present case it would be 
seen that, even if the application is to be treated as to the con- 
tinuation or revival of the previous execution petition, the 
article applicable is 181 and not 182 ; and that article pres- 
cribes three years from the date when the right accrued, that 
is, the right to revive or continue the execution neta ic 
and to put in the application for a continuation or revival ; 
that this plea, even if allowed to the appellant, takes the case 
no further. This case has to be governed by the eonsideratjons 
already laid down and on the decision of the question when 
his right to apply occurred under Art. 181. 

I therefore agree with the order proposed by my learned 
brother. 


A.S. V: Appeal dismissed. 
In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :__Mr. Justice MADHAVAN NAR. 


Syed Mahamad Gouse and others Appellants* 


Court Fees Act, S. 7, cl. (5) ; Art. 17, cl. (b) of Sch. HU—Applicability— 
Trusiee—Suii for |possession of trust property from person claiming under trust 
but adversely to plaintiff—Court-fee in. 

In a suit for a declaration that the plaintiff was the Sajjadanashin of two 
durgas and for the possession of the durgas and their properties, the Sub-Judge 
transferred some of the defendants as plaintifs, made the original plaintiff a 
defendant, and passed a decree appointing the rst and 2nd plaintiffs according 
to the revised cause-title as Muthawallis of the two durgas and directing that 
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they should take possession of the durgas and their respective properties, The 
6th defendant appealed against that decree praying thaf he should be appointed 
trustee of both the durgas in the place of plaintiffs 1 and 2, and the question 
arose whether the appeal could be valued under Arte 17, cl. @), Sch II of the 
Court Fees Act or whether it ought to be valued under S. 7, cl, (5) of that Act 
Held, that the case fell under S. 7, cl. (5), and that Art. 17,,cl. (b) was 

inapplicable. "a 

Reference under S. 5 of the Court Fees Act regarding 
the Court-fee to be paid in Stamp Register Nos. 9636 (Appeal 
No. 186 of 1922), 13674, 12052, and 13423 of 1923 being 
appeals preferred to the High Court against the decree of the 
Court of the Subordinate Judge of Mayavaram in O. S. No.10 
of 1909 (O. S. No. 15 of 1908 on the file of the District 
Court of South Arcot). 

The Advocate-General and K. S. Desikan for appellant in 
S. R. No. 9636 of 1923. 

A. Viswanatha Aiyar for appellant in S. R. No. 13674 
of 1923. 

L. A. Govindaraghava Aiyar for appellant in S. R. No. 
13423. : 

S. Varadachariar for the Government Pleader on behalf 
of the Government. 


The Court made the following 

ORDER IN S. R. No. 9636 OF 1923 IN APPEAL No. 186 
OF 1923: This is a reference under S. 5 of the 
Court Fees Act as regards the proper Court-fee to be paid 
on the memorandum of appeal filed by the 6th defendant. 


This suit out of which this appeal arises was instituted 
by the plaintiff for a declaration that he is the Sajjadanashin 
of two durgas in the South Arcot District and for the posses- 
sion of the durgas and their properties. The plaintiff alleged 
that he was appointed by the last Sajjada as his successor and 
that he took possession of the durgas and the properties on 
the last Sajjada’s death, but that he was subsequently dispossess- 
ed by the xst defendant, one of the heirs female of 
the original family of the founder. The Lower Court hold- 
ing that the plaintiff was not nominated by the last Sajjada 
and also that he was not the nearest male heir, dismissed the 
suit. On appeal by the plaintiff, the High Court remanded 
the suit to the Lower Court to rehear the case after bringing 
on, record the degcendants of the, original founder and to 
appoint a trustee from amongst them, since the last Sajjada 
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had failed to nominate his successor. After remand the 
plaintiff comprognised the suit with the 1st defendant and asked 
{or permission to withdraw it, but the Court refusing such per- 
mission transposed some of the defendants as plaintiffs, made 
the original plaintiff a defendant, and proceeded with the suit. 
Byehis decree, dated 27th March, 1923, the Subordinate 
Judge appointed the 1st and 2nd plaintiffs, according to the 
revised cause-title, as Muthawallis of the two durgas on pro- 
bation for a period of three years and directed that they 
should take possession of the durgas and their respective pro- 
perties (see cls. 1, 3, 4 and 6 of the decree). The decree 
also provided that the surplus income after meeting the ex- 
penses of the durgas should be distributed amongst the mem- 
bers of the family. The 6th defendant in his appeal against 
this decree prays that he should be appointed trustee of both 
the durgas in the place of plaintiffs 1 and 2. 

In the Lower Court and previously in this Court on 
appeal, Court-fees were paid ad valorem on the value of the 
plaint properties. The appellant now seeks to value his 
appeal under Art. 17, cl. (b), Sch. II of the Court Fegs Act 
on the ground that it is not possible to estimate at a money 
value the subject-matter in dispute ; on the other hand, it 
is contended by Mr. Varadachariar, on behalf of the Govern- 
ment, that the case is governed by S. 7, cl. (5) of the Court 
Fees Act and that the appellant should pay ad valorem Court- 
fee on the, value of the suit properties. 


The main argument of the learned Advocate-General on 
behalf of the appellant is this : If the suit had been against 
persons claiming adversely to the trust, ad valorem Court-fee 
might have to be paid; but in a case like the present, where 
all the parties to the suit claim the properties for and on be- 
half of the trust, the only point in dispute is as to who amongst 
them is entitled to manage the trust properties and as that, 
viz., the right of management is incapable of valuation, the 
proper article applicable is Art. 17, cl. (b), Sch. II of the 
Court Fees Act. This argument appears to me to be un- 
tenable, because, though the defendants do not claim the pro- 
perties adversely to the trust, they do claim the right to hold 
them adversely to the plaintiff and therefore plaintiff has nétes- 
sarily toeask for relief by way of possession as against them. 
In Ramadoss v. Hanumantha Rao (1), relied upon fot the 
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appellant, the lands were in the possession of persons who were 
willing to pay rent to the plaintif as soon ąs he recovered 
the ofice of Dharmakartha. In distinguishing the case before 
them from the decision in Rathnasabapathi Pillai v. Rama- 
swami Atyar (2) and the other case brought to their, notice 
the learned Judges indicate their opinion that, if the possessign 
had been adverse to the plaintiff, then it would have been 
necessary for him to sue for the relief of possession, also see 
page 366. In Sonachala v. Manika (3) where the plaintiffs 
prayed for a decree for the removal of the defendant from 
the management of properties endowed for charity and for 
the appointment of himself as the manager thereof, it was 
held that the plaintiff was to sue for possession of the pro- 
perties and that he should pay ad valorem Court-fee under 
S. 7 of the Court Fees Act. | 


Reference has been made by Mr. Govindaraghava 
Aiyar, the learned vakil for the appellant in the connected S. R. 
No. 13423 of 1923 in which also the same question is raised, 
to the decisions in Thakuri v. Brahma Narain (4), Girdhari 
Lal v, Ram Lal (5) and Ramrup Das v. Mohunt Sitaram 
Das (6). These arc cases under S. 92 of the Civil Procedure 
Code and do not'really help him. Shortly stated, what was 
decided in those cases was that in suits coming under S. 92 
(S. 539 of the old Code) of the Civil Procedure Code, the 
mere inclusion in the plaint. of a prayer either for account, or 
for the appointment of plaintiffs themselves as trustees, does 
not render the plaintiffs liable to pay ad valorem Court-fee 
on that part of their plaint. The suit which has given rise 
to this appeal is not one under S. 92 of the Civil Procedure 
Code, nor does it possess the essential characteristics of such 
a suit. It cannot also be said that the nature of the suit 
has in any way been altered subsequent to the remand by the 


High Court. 


It has been further urged on behalf of the appellant 
that since the plaintiff sues for trusteeship only and has no 
beneficial or personal interest in the properties in his capacity 
as trustee, no ad valorem Court-fee need be paid. This 
argument receives a certain amount of support from the obser- 
vations of Spencer, J., in his Order of Reference to the Full 
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Bench in Ramamiı tha Mudaliar v. Govinda Mudaliar (9). 

With all respect, I am unable to see how the question as to 
whether thg plaintiff has or has not any beneficial interest in 
the properties that he sues for, can make any difference as 
regards the Court-fee payable by him. A guardian of a 
mypror, for instance, suing on behalf of his ward for recovery 
of possession of immoveable property has no beneficial interest 
in the property, but I do not think that it can be argued that 
he need not pay ad valorem Court-fee under S. 7, cl. (5), when 
he sues for possession of properties of the ward. 


It seems to me that in determining the amount of Court- 
fee payable in these cases the sole question to be considered 
Is, what is the “ subject-matter’ of the suit. As already 
pointed out in a case like the present one, the plaintiff is bound 
to ask for possession and the plaintiff here has, as a matter 
of fact, prayed for possession of the trust properties. So 
far as this relief is concerned, the suit, in my opinion, falls 
under S. 7, cl. (5), Court Fees Act, and the appellant should 
pay Court-fee under that section. As in my view 
the case comes under S. 7, cl. (5), it follows that Art. 17, 


cl. (b) is inapplicable. I give six weeks’ time for the ` 


appellant to pay the necessary Court-fee. 
In S. R. Nos. 13674 of 1923, 12052 of 1923 and 13423 


of 1923 :__The same question arises in these stamp reference 
‘numbers which deal with the other appeals filed against the 
Lower Court’s judgment. The order passed inS. R. 
No. 9636 of 1923 will apply to them also. 
_ These Court-fee references again came on for hearing 
on 6th November, 1924. 

The Advocate-General and K. S. Destkan for appellant 
in S. R. No. 9636 of 1923 (Appeal No. 186 of 1923). 

A. Viswanatha Aiyar.for appellant in S. R. No. 13674 
of 1923. 

C. R. Mahadeva diyar for C. V. Anantakrishna Atyar 
for appellant in S. R. No. 12052 of 1923. 

L. A. Govindaraghava Aiyar for Gi in S. R. 


No. 13423 of 1923. A 
S. Karadachartar for the Government Pleader on behalf 
of the Government. ° 
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e The Court made the following Additional ° 

ORDER : These stamp references were posted to be 
spoken to at the instance of Mr. Govindaraghava Aiyar, but 
after hearing the arguments of the learned vakils on both 
sides, I do not see any reason to modify or alte? the order 
which I have already made. ° èi 

The only point now urged by Mr. Govindaraghava Aiyar 
is that the decision of this Court reported in Swaminatha Aiyar 
v. Ramier (8) is against the view which I have taken in my 
prior order and that I should, therefore, reconsider my’ order 
in the light of the said decision. I will assume that if the 
decision in.Swaminatha Aiyar v. Ramier (8) has really taken 
a contrary view, it is open to me to reconsider my order. In 
that case the plaintiffs sued for a declaration that they and 
the rst defendant were the lawfully appointed trustees of a 
certain temple ; and they prayed for a direction that defend- 
ants 2 and 3 should be made to restore the office of trustee 
to them and for an injunction restraining them from inter- 
fering with the exercise by the plaintiffs and the 1st defendant 
of their duties as trustees. The tenants who were in posses- 
sion Of the properties were willing to pay the rents to whom- 
soever was the proper trustee. It was held that the plain- 
tiffs were not bound to sue for the possession of the temple 
properties and their omission to sue for such possession did 
not offend against the proviso to S. 42 of the Specific Relief 
Act. The learned Judges had not to consider the question 
as to whateis the Court-fee payable if the plaintiffs had, as a 
matter of fact, asked for possession and nowhere do they say 
that in such a case ad valorem Court-fee need not be paid. 
Even as regards the necessity of asking for possession where 
the plaintiff alleges that some others had illegally taken posses- 
sion of the temple lands, the learned Officiating Chief Justice 
states thus when distinguishing the case in Rathnasabapathi 
Pillai v. Ramaswami Pillai (2) 2 “ The maintainability of 
the suit must depend upon the allegations in the plaint....... 
In this plaint he [the plaintiff in the case in Rathnasabapathi 
Pillai v. Ramaswami Pillai (2)] mentioned that the defend- 
ants 8 and 9 had illegally taken possession of the temple lands 
ang leased out the fishery in the tank and collected rent. The 
plaintiff in that case having, for reasons best known to himself, 
combined two actions in one, namely, one action against the 
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Temple Committee for the restoration of his trustee’s office 
and for damages, and a second action for the recovery of 
the trust properties against persons who had wrongfully dis- 
possessed him of such property, was bound to ask for the 
relief af possession of the temple properties to which he 
assetted a present right of possession. On the allegations in 
the plaint in that suit it may have been right to require the 
plaintiff to add a prayer for possession of the lands, and if he 
refused to do so, his suit might have been dismissed. But 
he was not bound to sue for possession of the lands before he 
was restored to office. If he had chosen to strike out from 
his plaint his statement as to the part played by defendants 
8 and 9, he might have waited till he was restored to his 
ofice of trustee, and he might then have brought a separate 
suit on behalf of the trust to recover the trust properties which 
had been wrongfully alienated. The plaintiff in the present 
case alleges in his plaint that he was dispossessed by the rst 
defendant and asks for possession from him, and I do not 
think that the remand by the High Court and the subsequent 
re-arrangement of the parties can in any way alter the nature 
of the case. It is not necessary for me to decide whether 
even in this case the plaintiff is bound to ask for possession. 
But as possession has been asked for and as the decree also 
directs that the durga should be taken possession of, I think 
that Court-fee should be paid under Art. 7, cl. (5) of the Court 
Fees Act. Time for payment of the Court-fee is extended 
by six weeks from to-day in all the references. 


A. S. V. Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-_Mnr. Justice DeEvaposs. 
Malyala Surayya and others ... Appellants* (Plaintiffs) 
v. 
Rajah Saheb Meharban Idostan Sree 
Rajah Ravu Venkata Kumara Mahi- 
pathi Surya Rao Bahadur Garu, Sirdar, 
Rajahmundry Sircar and Rajah of 
Pithapuram ... Respondent (1st defendant). 
Madras Ķstates Land Act, Ch. XI—Record of Rights—Suit challenging 
correctness of—Desapandya inams—Entry as part of Zamindari estate—Na?ure 
"S A Nos. 1075, 1583, 1632, 1649 to 1653 ; 
and 1744 of 1922. 13th November, Wu 
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of inams—If included in the assets at the time of Permanent Settlement—Deter- 
mination of—Considerations—Tenants claiming occupancy rights—Case found 
against by Trial Court—No appeal by tenarts—Reversal of ia a a of 
Court—Civil Procedure Code, O. 41, R. 33. ° : 

The Record of Rights prepared under Chapter XI of the E&tates Land Act 
with reference to Pithapuram Zamindari showed certain Desapafidya inam 
lands owned and enjoyed by the inamdars for a long time before the Permfnent 
Settlement of 1802 as part of the Zamindari and the tenants as having occupancy 
rights, The inamdars sued for a declaration that they were incorrect. The 
Trial Court found that the Desapandya inams had been excluded from the 
assets of the Zamindari at the time of the Permanent Settlement and that 
the tenants had no occupancy rights, The Zamindar alone appealed and not 
the tenants, but still the Appellate Court reversed the findings of the Trial 
Court on both points. 

Held, (1) the russooms by which the Desapandyas were paid were alone 
included in the assets of the Zamindari and that did not make the lands part 
of the estate; (2) the lands were originally occupied by the Desapandyas 
improperly, the then Government being either unable or unwilling to disturb 
their possession and at the time of the Permanent Settlement the lands were 
left in the possession of inamdars and in the absence of evidence as to resump- 
tion by the Government it could not be held that they were made part of 
the Zamindari ; (3) the lands being in the nature of ryotwari lands held 
under the Government, an arrangement by the Government with the Zamindar 
could not convert a ryotwari holder into a ryot under a Zamindar without his 
consent and in the absence of legislative sanction ; and (4) the tenants not 
having appealed against the finding that they had no occupancy rights, the 
Appellate Court had no power to reverse that finding under 0. 41, R. 33, 
Civil Procedure Code. 

The nature and history of Desapandya inams considered. 


There is’no law against a person having a ryotwari tenure within the 
ambit of a Zamindari. 

_ Appeals against the decrees of the District Court of 
Godavari at Rajahmundry in A. S. Nos. 103 of 1920, 89 anid 
102 of 1920, 109 of 1920, 104 of 1920, 105 of 1920, 106 of 
1920, 107 of 1920, 108 of 1920 and 110 of 1920 preferred 
against the decrees of the Court of the Temporary Subordinate 
Judge of Cocanada in O. S. Nos. 31 of 1919, 30 of 1919, 
37 of 1919, 32 of 1919, 33 of 1919, 34 of 1919, 35 of 1919, 
36 of 1919, and 38 of 1919 respectively. 

C. Rama Rao, V. Viyyanna, D. ‘Appa Row and 
B. Somayya for appellants. 
* A. Krishnaswami Aiyar for respondent. 


, The Court delivered the following ° 


JUDGMENT :—This is a batch*of nihe appeals. The 
same point arises in àl] the appeals, The plaintiffs’ suit is for a 
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declaration that the Record of Rights made under Chap. X1 
of the Estates Land Act is incorrect in several particulars. 
The ist defendant,is the Rajah of Pithapuram, the other de- 
fendants arg the tenants of the plaintifs. Several issues were 
raised im all the cases and they were found by the Subordinate 
Judge in favour of the plaintiffs. The 1st defendant alone 
appealed against the decree of the Subordinate Judge. The 
tenants who were found not to have any occupancy right in 
the lands did not appeal against the decree of the Subordinate 
Judge. The District Judge has reversed the decree of the Sub- 
ordinate Judge and dismissed the plaintiffs’ suit. The plain- 
tifs have preferred these second appeals. 


The main question in these appeals is whether the suit 
lands were included in the assets of the Pithapuram Zamin- 
dari at the time of the Permanent Settlement so as to form 
part of the estate. The suit lands were enjoyed before the 
. Permanent Settlement of 1802 by Desapandyas. Desapandyas 
is described in the Fifth Report on East India Affairs, 
Vol. III, page 24, thus —_ 

“The next revenue officer of rank, and of the same class with the 

desmook, though of greater utility and sometimes of more extensive local juris- 
diction, was the despandeah cannongoe, or provincial register. To ensure 
the honest full discharge of a very important trust, a russoom of two and a half 
per cent. on the revenue, ascertained by his own vouchers to have been collected 
throughout the country, was assigned to the public register, his heirs, and 
deputies in perpetuity. ” 
At the time of the Permanent Settlement the Government 
abolished these offices and added the russoom of two and a 
half per cent. of the total collections to the peishcush of the 
Pithapuram Zamindari. The District Judge holds that by 
including the 7#ssoom in the peishcush or permanent zummah 
payable by the Zamindar, the lands in the possession of the 
Desapandyas became part of the Zamindari. Mr. Rama 
Rao for the appellant contends that the documents relied upon 
by the District Judge for his finding, Exs. II, III and IV, 
have been misconstrued by'him and they do not bear out the 
inference drawn from them. 


Ex. II is the kabuliyat executed by the Zamindar of Pitha- 
puram on 6th May, 1903. That all lekhiraj and alienatéd 
lands werg excluded from the Zamindari is clear from ‘the 
following recital — - ° 

“ Exclusive of lakhiraj lands (lands exempt from the payment of 
public revenue) and of all other alienated lands paying a small quit rent 
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(Which quit rent unchangeable by me is included in the assets’ of my Zamindari 
or estate). ” i 

It is urged for the appellants that the lands in the posses- 
sion of the plaintiffs are such alienated lahds. “There is no 
evidence that these lands were granted as manyums by the 
Zamindar. It is admitted that the Desapandyas held these 
lands from long before the date of the Permanent Settlement. 
An attempt was made by the rst defendant to show that these 
lands were granted by him after the Permanent Settle- 
ment but that is found against by the Lower Courts and no 
serious attempt was made before me to dispute that finding. 
Mr. Krishnaswami Aiyar attempted to justify the ist defend- 
ant’s contention by showing that the Zamindar recognised 
the persons in possession of the lands owned by the Desa- 
pandyas as inamdars appropriated the pension paid for the 
maintenance of the Desapandyas who were thrown out of office 
Assuming it was so, that would not make the lands grants by 
the Pithapur Zamindar. The question is whether the Govern- 
ment, by including the russoom in the amount payable by the 
Zamindar to the Government, made the lands in the posses- 
sion of the Desapandyas part of the estate of Pithapuram. 
What appears from Ex. IV is the Government added what 
was payable to the Desapandyas for their collection of the 
revenue to the amount payable by the Zamindar and made 
him collect the revenue ; in other words, the Government was 
entitled only to 97 1|2 per cent. after deducting 2 1|2 per 
cent. due to the Desapandyas for collection and when their 
services were dispensed with, the 2 1|2 per cent. was added 
to the amount payable by the Zamindar. 

When the Government dispensed with the services of 
the Desapandyas they proposed to give them a pension for 
life. This is clear from Ex. III, letter to the Collector, dated 
8th December, 1802 : 


“The Governor in Council, at the recommendation of the Special 
Commission, has been pleased to abolish the office of Desapandya in the ist 
Division of Masulipatam and to incorporate the russooms of that office with the 
permanent assessment. Considerations of indulgence to the individuals filing 
the office of Desapandya induced the Commission to recommend that pensions 
for life should be granted to those individuals ; that recommendation having 
been approved, the Commission desire you will furnish them with a list of the 
Desapandyas and the amount of the annual pension you will pyopose should 
be granted to each.” z 


The contention of the ist defendant is that the 
pension was receivéd by the Zamindar and he allowed the 
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Desapandyas, whose services were dispensed with, to be “in 
occupation of the lands in their possession and is placed on 
a statement,contained in Ex. B. But the Zamindar did not 
resume the Desapandya inams. He entered into a compro- 
mise with the holder of the inams, and agreed to take their 
pensions and allow them to enjoy their lands as usual. There 
is no evidence as to what really happened at the time. No 
accounts have been produced by the 1st defendant to show 
how much was received in respect of pensions and what 
arrangements were made with the persons in occupation of 
the lands. It appears that the Desapandya inams were 
mixed up with the Karnam inams and Mr. Chenchal Rao 
separated the Karnam inams from the Desapandya inams but 
did not make any settlement as regards the Desapandya 
inams. The concluding sentence in his report is, ‘‘ Of course 
by deducting it from our accounts, we do not confer any new 
power on the Zamindar to resume their land without their 
consent or the decree of any judicial tribunal.” It is clear 
that nothing was done with regard to them at the time of 
the inam settlement. : ‘ 


The contention of Mr. Krishnaswami Aiyar is that when 
the russooms or manyams were included in the assets or peish- 
cush of the Zamindari it must be considered that the lands 
became part of the Zamindari. If the lands were originally 
granted by the Zamindar to the Desapandya and were resum- 
able by him no doubt this argument would be of considerable 
force. But from the Fifth Report, Vol. III, page 24, it is 
clear that the Desapandyas were in unauthorised occupation 
of lands and enjoyed their income. “In lieu of this commis- 
sion, however, at present there are a number of inferior Desa- 
pandyas claiming a right to free mirassi, hereditable villages, 
or to others held by a tenure called bilmokta or tatoodarry, at 
a low unalterable rent, but all these we apprehend to be im- 
proper, unauthorised alienations made by the desmooks or 
other officers of Government in power, to purchase greater 
defalcations in their own favour from the stated dues of the 
exchequer.” In the absence of definite evidence that the 
Zamindar granted these lands, it must be held that the lamis 
were occupied by the Desapandyas improperly and the then 
Government of the country were dither unable or unwilling to 
disturb their posséssion and at the time of the Permanent 
Settlement they were not dispossessed of ‘their lands but were 
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eVidently allowed to be in possession and the Desapandyas 
whose services were dispensed with were further remunerated 
by pensions. In the absence of any evidence as tq resumption 
by the Government, it cannot be said that the Govern- 
ment added these lands to the Zamindari or, made 
them part of it. These lands having been held 
under the Government were in the nature of ryotwari 
lands and it is difficult to understand how the Government 
could by entering into an arrangement with the Zamindar con- 
vert a ryotwari holder into a ryot without his consent. It was no 
doubt open to the Government to dispossess the Desapandyas 
of the lands in their possession and to hand them over to the 
Zamindar. But in this case there is no evidence that they 
were dispossessed by the Government or that the Zamindar 
entered into any relations with them after the date of the Per- 
manent Settlement. It is open to the Government to enter 
into an arrangement with the Zamindar to keep the ryotwari 
tenure as such and to give him the right to collect the revenue 
payable to Government, but in the absence of clear evidence it 
should not be kightly held that the Government made a ryot- 
wari tenant a ryot under a Zamindar. The Government have 
no power in the absence of Legislative sanction to convert a 
ryotwari tenure into a ryoti tenure in an estate. 


The appellant relies upon the decision of this Court in 
support of his contention in C. R. P. No. 199 of 1918 and 
S. A. No. 1826 of 1917. These two cases arose out of a 
dispute between Desapandya inam holders and their tenants 
in the Zamindari of Pithapuram. Sir William Ayling in dis- 
posing of C. R. P. No. 199 of 1918 observed: “The inam was 
granted by Government prior to the Permanent Settlement and 
the arrangement effected between Government, Inamdar and 
the Zamindar at the time of the Permanent Settlement was 
a private arrangement which did not make the land a portion 
of the estate.” I respectfully agree with this observation. In 
S. A. No. 1826 of 1917 Ayling and Krishnan, JJ., approved 
of the view of the Subordinate Judge that the inams could not 
be brought under the category of “ estate ” within the meaning 
ofehe Estates Land Act. ` It follows that within the ambit 
of an estate there could be ryotwari holdings, and in such 
casas the Zamindar collects*the amounts due to the Govern- 
ment as observed by the SubordinateeJudgé as only an agent 
for, the Government." 


oe — m ue ei 
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The absence of any evidence to show what was done after 
the settlement by the Zamindar in respect of these lands is 
strong proof of the fact that these lands were not included 
and made part of the estate. Exs. II, III and IV do not 
bear oyt the construction placed upon them by the District 
Judge. There is no evidence that any amount was paid to 
the Zamindar by the holders of these lands for their being in 
possession of them. Granting for argument’s sake that the 
Zamindar did receive the pension payable to the Desapandyas 
during their life-time, the mere fact that he received it could 
not have changed the character of the tenure of these lands. 
I hold that the finding of the District Judge that the suit lands 
were included in the Pithapuram Zamindari at the time of the 
Permanent Settlement so as to form a part of the Pithapuram 
Estate is not warranted by the recitals in Exs. II, III and IV 
and I hold there is no evidence to show that these lands be- 
came part of the Pithapuram Estate. 


The next point urged for the appellant is that the District 


Judge ought not to have dismissed thę plaintiffs’ suit 


inasmuch as the other defendants had not appealed 
against the decree of the Subordinate Judge. Mr. 
Krishnaswami Aiyar for the respondent contends that 
the Court has power to give a decree in favour 
of the persons who have not appealed under O. 41, 
R. 33 of the Code of Civil Procedure. In this case the 1st 
defendant’s contention is that the lands form pért of the 
Zamindari. The contention of the other defendants is that 
they have got permanent occupancy right in the lands. Even 
though the lands form part of the Zamindari the plaintiffs 
may have a right to the kudivaram as well, as the plain- 
tiffs’ right to have both varams is not inconsistent with their 
lands being a part of the Zamindari. There is no law 
against a person having a ryotwari tenure within the ambit 
of a Zamindari. It does not necessarily, therefore, follow 
that simply because the plaintiffs’ lands are in the Zamindari, 
the tenants have occupancy right. Inasmuch as the Sub- 
ordinate Judge found on the evidence that the tenants had no 
occupancy right and inasmuch as they did not choose to appeal 
against his decree it was not proper for the District Judge to 
have dismissed the suits. The tfpholding of the contention 
of the Ist defendént would not in any way militate against 
disallowing the contention of the tenants who are the other 
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defendants. That being so, in any view of the case I think 
the District Judge’s judgment as regards thg relief claimed 
by the plaintiffs against their tenants cannot be upheld. 

In the result the appeals are allowed and thg decree of 
the District Judge is set aside and that of the Suberdinate 
Judge restored with costs in the Court as well as in the Léwer 
Appellate Court. 


Lebe V: Appeals allowed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ODGERS AND MR. JUSTICE 
WALLACE. 
Kruthiventi Perraju Garu 
v. 
Sri Nallapuraju Mirja Sitaramachandra- 
raju Garu and others .. Respondents (Defts.) 


Hindu Law—Joint familp—Father or other manager—Debt of—Rate of 
interest for—Necessity—Presumption—Onus of proof—Rate prima facie high 


Petitioner* (PIf.) 


. but nat exorbitant-*Rate exorbitant—Distinction—Mortgage by father for neces- 


sity—Rate of interest also necessary—Suit upon morigage against father and 
his sons—Reduction of amount of interest on ground that father improvidently 
defaulted to pay interest as it fell due, caused payment of compound interest 
and allowed interest to accumulate to a very large amount—When permissible. 


The manager of a joint Hindu family, whether the father or not, is not 
entitled in law to borrow money at an exorbitant rate of interest unless there 
was necessity €or such a rate, and, if the rate of interest ig excessive, the onus 
will be on the lender to show that there was necessity for such an onerous 


rate. 


A Court has no right to presume without evidence that, any particular 
rate of interest is onerous, and those attaching the transaction must first show 
prima facie that the rate of interest is unnecessarily high for the circumstances 
of the case. It may be that in certain cases the original rate of interest is 
prima facie so excessive that proof is practically unnecessary and that the 
lender must kuow that it is his duty to show necessity for it. But in other 
cases it may be that the rate, although high, is not 80 high that the lender 
should reasonably take it for granted that he has to explain it, even though 
the Court does not call upon him to do so. In such a case, he cannot reasonably 
be mulcted if he does not explain it. When the Trial Court has not considered 
it necessary to call'on the lender to explain the rate of interest, and no issue 
Kae appraised him that it iš necessary for him to explain it, Courts of Appeal 
should ‘not interfere without giving bim an opportunity to explain it, unless 
the rate is so monstrous as to be unconscionable in any conceévable set of 
circumstances. 

e > 8 


; “CMP Noa 2561 affd 3092 of 1923, 18th December, 1924, 
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The suit was to enforce a mortgage bond, dated 9th May, 1901, executed 
by the rst defendant, the undivided father of defendants 2 to 6 and the manager 
of the joint family. #The bond was for Rs 11,000 and the interest stipulated 
for in it was 1293[8 Ber gent. compound interest. Nothing having been paid 
for the mortgage the amount due under it at the date of suit was one lakh and 
seven thousand and odd. 


Te "was either admitted or found that the father bona fide was in urgent 
need of money and could not have got it at a lower rate of interest than that 
stipulated for in the mortgage. No case of undue influence was proved. There 
was no suggestion that the mortgagee wilfully allowed default so as to take 
advantage of an improvident man and to pile up the debt swiftly. On the 
other hand it appeared that the mortgagee warned the mortgagor of the rapidity 
with which the debt was swelling. Nevertheless the Court below reduced 
the interest payable so as to make the whole amount due from the defendants 
Rs 45,000 and odd, obviously swayed by the hardship on the sons losing 
practically the whole of their estate owing to the improvidence of their father 


in failing to pay interest as it fell due and thereby causing payment of compound 
interest to become necessary. 


Held, that the Court below erred in reducing the amount payable on the 
mortgage even as against the sons. 


The loan and the rate of interest being either admitted or found to be 
necessary, the father was in law justified in borrowing at that figure, and the 


aftermath of the transaction is irrelevant to the consideration of whether he 
was justified or not. 


Petitions under R. 13 of the Agency Rules (Civil Justice) 
praying that on the grounds set forth therein the High Court 
will be pleased to issue an order directing the Additional Dis- 
trict Judge, Agency Division, Waltair, to review his judg- 
ment, dated 30th April, 1923, in A. S. No. 2 of 1923, pre- 
ferred against the decree of the Court of Judicial Assistant 
Commissioner, Agency Division, Vizagapatam, dated 23rd 
May, 1922 in O. S. No. 7 of 1921. 


C. Sambasiva Rao and C. V. Anantakrishna ‘Aiyar for 
petitioner. 


S. Varadachariar for K. Venkataramana Raju for res- 
pondents. 


The Court made the following 


ORDER : Odgers, J. :__This is a petition by the plain- 
tiff for an order directing the Additional District Judge Of 
the Agenay Division, Waltair, to,review his judgment ‘and 
decree in A. S. No. 2 of 1923, dated 30th April 1923. The 
suit came to the Additional District Judge on appeal from the 
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Judicial Assistant Commissioner of the Agency Division, 
Vizagapatam, in a mortgage suit on a bond dated 9th May, 
1901, executed by the ist defendant if favour of one 
K. Perrazu, said to be the adoptive father of the plaintif. 
The ist defendant is the undivided father of the defendants 
2 to 6 and the manager of the joint family. No less’than 14 
issues were originally frarned in the case and there is in ‘fact 
4 petition by the defendants 2 to 6 against the findings of the 
learned Additional District Judge on points of adoption, limi- 
tation and the binding nature of the mortgage. These points 
were all given up before us, and the petition is confined to the 
conclusions arrived at by the learned Judge in paragraph 8 
(a) to (f) of his judgment. 


The dealings between the parties began on the 12th 
December, 1892 by a promissory note of that date for Rs.600 
at 18 per cent., Ex. D. This was followed by a promissory 
note of 4th February, 1893, Ex. D-2 for Rs. 600 at 12 per 
cent., and also on the 7th May, 1895, Ex. D-1 for Rs. 1,000 
at 12 per cent. Nothing having been paid on any of these 
promissory notes, they were consolidated into a mortgage on 
the 11th November, 1895, Ex. L for Rs. 6,000 at 10 1|8 per 
Cent. payable on the r1th November every year, in default 
interest to be paid compounded, the whole principal and 
interest being repayable on the 11th November, 1897 ; and 
if it is not paid within that time interest shall be at 12 per cent. 
compound Nothing having been paid under this, the fur- 
ther suit mortgage, Ex. S, dated gth May, 1901 for Rs 11,000 
was executed at Re.1-0-6 or 12 3|8 per cent. compound interest. 
Nothing having been paid for this mortgage the plaintiff insti- 
tuted the suit for no less than Rs. 1,07,000 odd. The learn- 
ed Additional District Judge evidently impressed, I think, 
with the way in which this debt has accumulated, has reduced 
the interest payable so as to make the whole amount due from 
the defendants Rs. 45,000 odd. The learned Additional 
District Judge in paragraph 8 (w) to (f) considers whether 
the bargain was harsh and unconscionable based on undue in- 
fluence by the mortgagee or the inherent harshness of the 
bargain. It may be said at once that no case of undue influ- 
ence was proved, and in fact I think it is fair to say that the 
contention of the parties and their counsel was not really fo- 
cussed on this point of excessive interest ugtil the last moment. 
Their attention was concentrated on that date on the more im- 
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portant points of adoption, limitation, etc., and Mr. C. SamBa- 
siva Rao, Barrster-at-Law, who was present at the hearing 
in the Additiondl District Court,has stated to us that it was only 
in the latey stages in the hearing of the appeal that this point 
was raised and was pressed on the attention of the learned 
Jutfge owing to counsel and the vakils in the case having 
received a copy of the Privy Council decision in Ram Bhujwan. 
v. Nathu Ram (1) which will be presently noticed. The 
suit had a curious history. It began as O. S. No. 41 of 1913 
before the Subordinate Judge of Cocanada, some of the pro- 
perties being situated in the Godavari District and some in 
the Agency. The plaintiff got a decree and costs. Execution 
was taken of the properties within the ordinary jurisdiction 
and a small sum was recovered. As for the balance due the 
decree was transferred to the Agency Judge for execution. 
It was held, however, that a fresh suit must be brought in the 
Agency Court. So O. S. No. 7 of 1921 was filed in conse- 
quence. The learned Judges held in Ram Bhujwan v. Nathu 
Ram (1) that where, as here, the manager of 
a Hindu family borrows money on the mortgage of a family 
property, it must be proved that there was necessity to borrow 
at the rate contracted for and secondly, that it was not un- 
reasonable to borrow at some such high rate and upon such 
terms. The learned Judge took these propositions from the 
judgment in Ram Bhujwan v. Nathu Ram (1) where they are 
quoted from Nawab Nazir Begam v Rao Raghunath Singh (2) 
and this is the law report referred to by Mr. C. Sambasiva 
Rao in his statement to us from the bar. The learned Judge 
proceeds : “ The main thing is to see its results show that the 
terms taken as a whole were harsh and unconscionable.” On 
the other hand the Privy Council in a case reported in Lala 
Balla Mal v. Ahad Shah (3) say that it is misleading to have 
regard to the result alone. Their Lordships say : “ It is not 
enough indeed, it is misleading—to look at the result alone. 
* * * * RA borrower who obtained a loan secured by a pro- 
missory note on a quite reasonable basis, by neglecting to pay 
the note at maturity, further neglecting to pay the accruing 
interest for the several years following, and then giving a re- 
newal note for the original debt plus the capitalised inteTest, 
could preduce a result which might at first sight appear oppress- 
aE LT as a 
2. (1919) I L R41 A 571: 36 ML J sar (P C). 
3. (1918) 35 M L J O14 (PC). 
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ive, and yet there would be nothing harsh or unconscionable in 
the creditor's demand, since the added integest only accumu- 
lated while he forebore to enforce the payment, of the sums 
from time to time due to him.” As to this the learned Judge him- 
self says: ‘“There is no suggestion that the mortgagee wilfully 
allowed default so as to take advantage of an improviderftman 
and to pile up debt swiftly; on the other hand it is clear that the 
mortgagee warned the mortgagor of the rapidity with which 
the debt was swelling.” The learned Judge is obviously 
swayed by the hardship on the younger sons losing practically 
the whole of their estate owing to the improvidence of their 
father, not in borrowing the money for interest as it was in 
fact admitted or found to exist, but in failing to pay interest 
as it fell due and thereby causing payment of compound 
interest to become necessary. 


Ordinarily speaking it 1s extremely doubtful whether the 
sons would have been allowed to raise this plea at all. [he issues 
taken as regards this point are issues 3 and 11. ‘The third 
issue is : Is the suit mortgage debt binding on the defendants 
2 to 6? Itis contended for the sons that this issue opens 
the whole point of the liability of sons for the father’s debts 
created by the mortgage. This point is considered at length 
by the learned Judge in paragraph 8 (a) to (f) and he agrees 
with the Lower Court that the mortgage is a valid charge on 
the joint family property. The question that it lay on the 
plaintiff to show that the father could not raise money at a 
lower rate is not considered in that part of the judgment and 
it is perfectly clear to me that neither side at the hearing of 
the appeal contemplated that Issue No. 3 would admit that dis- 
cussion at all. The only other issue properly referrable to 
the point is Issue No. 11, whether the interest claimed is usuri- 
ous and penal. On an examination of the respondent’s 
grounds of appeal to the Lower Appellate Court, the only 
grounds urged are that the enhanced rate of interest provided 
for in Ex. L and carried into Ex. S is penal and unconscionable 
and that the LowerCourt erred in thinking that it had no power 
to give relief for the usurious and preposterous claim. Cases 
kave been cited to us by the learned vakil for the respondents 
to.show that the pleadings in this country are to be leniently 
considered. He contends that practically any Sbjection to 
the transaction can be made to raise,his peint as to the binding 
nature of the intewest claimed. He points for example to 
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Gangapershad Sahu v. Maharani Bibi (4). There the is$ue 
was whether the defendant is bound to pay off the debt. It 
was held that that enabled the question of the amount to be 
raised. I cannot, speaking personally, see why in this case 
the issye could not have been clearly and distinctly taken. 
Ort view of it was certainly advanced in Issue No. 11, but 
Mr. S. Varadachari for the respondents quite frankly says 
that their case here is not for relief under S. 74 of the Contract 
Act. He based his case entirely on the Hindu Law. I have 
carefully considered all the cases that we have been referred 
to. The principle laid down in Nazir Begam v. Rao Raghu- 
nath Singh (2) is that where there is no evidence on either 
sidc, +. e., as to the necessity for borrowing at the particular 
rate. Their Lordships of the Privy Council would relieve 
where “ the thing speaks for itself.” This is the case pre- 
viously quoted by the later decision of their Lordships in 
Ram Bhujwan v. Nathu Ram (1). Their Lordships holding 
that, although there may be necessity to borrow, it is open to 
the defendants to show that there was no necessity to borrow 
on the onerous terms of the mortgage. In that case the rate 
was Rs. 2-8-0, 30 per cent, simple, and in default 
Rs. 3-2-0 or 37 1|2 compound. So it seems to me that 
before any question of reduction of the amount in question can 
be raised, there being no evidence on either side, we must 
see if ‘the matter speaks for itself,” that is to say, if it is 
obvious from the terms of the document that an unfair bar- 
gain as against the sons has been concluded by the father. 
The Privy Council cases to which we have been referred, 
nearly all concern a rate which is obviously very high. In the 
case just referred to in Nazir Begam v. Rao Raghunath 
Singh (2) the sum originally borrowed, Rs. 398, became 
three lakhs. In Ram Radha Ktshun v. Jag Sahu (5), another 
Privy Council case, the rate was 24 per cent. compound with 
half-yearly rests. Their Lordships observe there that it 
was evident on the face of the document that the interest 
charged was far in excess of the commercial rates. In Ram 
Bhujwan v. Nathu Ram (1) the interest was 36 per cent. com- 
pound with quarterly rests. Nand Ram v. Bhupal Singh (6) 
o 


I. (1922) 44 ML J 6x5 (PC). 2. (19198 IL Rar A 571°36MLJ 524 (PC) 
4 (1884) TL Rr C 379 (PC). 5. (1924) 47 ML J 329 (PC). 
6. (1911) IL R 34 A 126. o 
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refers to a very high rate of interest, the original sum borrowed 
being Rs. 80 at 27 per cent. compound. In Manna Lal 
v. Karu Singh (7) the Privy Council concurred in altering 
18 per cent. compound to 18 per cent. simple. e In Rama 
chandra Prasad v. Mahabir Prasad Singh (8) tht Patna 
High Court held that an agreement to pay compound interest 
on failure to pay simple is not invalid and does not fall within 
S. 74 of the Indian Contract Act. It will, I suppose, be 
agreed that each case must be judged by its own circumstances. 
In the present case, we have a series of prior transactions be- 
tween the parties at 12 per cent. and 18 per cent. simple. 
We have Ex. L with 10 1|8 per cent. simple and in default 
12 per cent. compound. Nothing having been paid for over 
a period of nine years to the lender, the final transaction, Ex. S, 
which consolidates all the others, reserves a rate of interest 
at 12 per cent. compound there being no increase on that rate 
in case of default. It is all very well to consider the case of 
hardship of the family, but they presumably had the benefit 
of the amounts borrowed. They have also had what benefit 
thefe might be in delaying the payment of interest and princi- 
pal. That this has now aggregated to a very large sum 
there is no doubt. But, on the other hand, the interests of 
the lender who has been kept out of his money for a long 
series of years have also to be considered and, as stated, there 
is no evidence that he took any undue advantage of his 
borrowers On the other hand, he warned him that the sum 
due was very rapidly growing. I cannot agree that on the 
face of the document or that the thing of itself speaks of an 
unjust or unfair transaction as far as the sons are concerned. 
What the commercial rate of borrowing referred to by their 
Lordships of the Privy Council in Ram Bhujwan v. Nathu 
Ram (1) may be in Cocanada we have no means of knowing. 
But it is not an unfair inference from the facts as we know 
them that the lender was not willing to wait for his money 
any longer unless the borrower consented to pay 12 per cent. 
compound interest which he had already bound himself to 
pay by his default in the repayment of the sum borrowed under 
the previous mortgage, Ex. L. On the best consideration 
l can give to both the facts and law of this case, I am bound 
to, say, I think, that the learned Additional District Judge was 
I i ene na ee es ee eae see, 
1. (1922) 44 ML J 615 (P C). > 7. (1919) 13 L W 65a (P C). 
(1921) 64 I C 247. 
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wrong in the. view he took of this transaction as far as it 

affects the sons. « In my view the petition must be allowed 

with costs and the decree of the Additional District Judge set 

aside and the FitsteCourt’s decree restored. 

C. M.eP. No. 3092 of 1923 This is a petition by the 
defepdahts 2 to 6 with regard to the question of necessity of 
borrowing and its binding character on the sons and also raises 
the question of limitation and adoption which were not raised 
before us. It must be dismissed with costs. 


The defendants will have six months from this date to 
redeem. 

Wallace, J. in C. M. P. No. 2561 of 1923 :—I agree. I 
do not quarrel with the principle that the manager of a joint 
family,whether the father or not,is not entitled in law to barrow 
money at an exorbitant rate of interest unless there was neces- 
sity for such a rate, and that, if the rate of interest is excessive, 
the onus will be on the lender to show that there was necessity 
for such an onerous rate. This involves two principles: firstly, 
that the rate must be shown to be onerous; and, secondly, that 
there was pressing necessity at the time of the lgan for such, an 
onerous rate. I fail to see how the actual result brought 
about by the mounting of interest, if not paid, to a crushing 
figure can affect the second principle. If the manager, bona 
fide, was in urgent necessity for money and could not get it 
at a lower figure, then he was in law justified in borrowing 
at that figure, and the aftermath of that transaction is irrele- 
vant to the consideration of whether he was justified or not. 
The onerous nature of the interest would only be justified 
reasonably if the necessity for the money at the time of the 
loan was really urgent. The more urgent the need the less 
unjustifiable a high rate of interest. Both questions are, 
therefore, questions of fact to be decided by the circumstances 
of the case. This is the principle approved by the Privy 
Council in the case quoted by my learned brother reported in 
Lala Balla Mal v. Ahad Shah (3). 


Hence it appears to me that a Court has no right to 
presume without evidence that any particular rate of interest 
is onerous, at least without affording the plaintiff an opportun- 
ity of rebutting that view. A rate prima facte harsh may, 
considering the nature of the security offered, its dubious, title 
or its exigious nature, be perfectly reasonable when the facts 

3. (1988) 35 M L J 614 (P C). 
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are known. Therefore it seems to me that formally the 
Courts are not entitled to presume anything either way without 
evidence and that these questions are entirely matters of proof 
in the circumstances of each case. Those %ttacking the tran- 
sactions must first show prima facie that the rate Sf interest 
is unnecessarily high for the circumstances of the case. «It 
may be that in certain cases the original rate of interest is 
prima facte so excessive that proof is practically unnecessary 
and that the plaintiff must know that it is his duty to show 
necessity for it. But in other cases it may be that the rate, 
although high, is not so high that the plaintiff should reason- 
ably take it for granted that he has to explain it, even though 
the Court does not call upon him to do so. In such a case 
he cannot reasonably be mulcted if he does not explain it. 
It seems to me not proper that, when the trying Court has 
not considered it necessary to call on the plaintiff to explain 
the rate of interest, and no issue has appraised him that it 
is necessary for him to explain it, Courts of Appeal should 
interfere without giving him an opportunity to explain it, un- 
less the rate is so monstrous as to be unconscionable in any con- 
ceivable set of circumstances, that is, so harsh that no explana- 
tion whatever would stand any chance of acceptance by the 
Courts. Under some such principle I would group the Privy 
Council cases which have been quoted before us. They re- 
solve themselves into three classes :_firstly, where there is 
a finding of the Lower Appellate Court, that is, the High 
Court, a firiding of fact that the rate of interest was excessive 
and the Privy Council saw no good reason to disturb it, such 
as Gangapershad Sahu v. Maharani Bibi(4) ; Harro Nath Rat 
Choudhri vy. Randhir Singh (9); Nand Ram v. Bhupal 
Singh (6), Nazir Begam v. Rao Raghunath Singh (2) ; Aziz 
Khan v. Duni Chand (10), and Manna Lal v. Karu Singh (7) ; 
secondly, the cases in which the Privy Council has reduced the 
rate of interest awarded by the High Court, such as Ram Bhr3- 
wan v. Nathu Ram(1)and Ram Radha Kishun v. Jag Sahu(s ) 
in which they restore the Subordinate Judge’s finding, that is, 
the trying Court’s finding on the rate of interest. In the former 
case the initial rate was 36 per cent. compound interest and 
x, (1922) 44 M L J 615 (P C). E 
i 2. (1919) ILR 41 A 571:36 MLJ sar (P C). 
e. (1884) IL Rar C 379 (P C). 5. (1924) 47 ML F zao (P C). 
6 (1911) I L R 34 A 126. 7. (3919) 8 L W 652 (P C). 
9. (1890) ILR 18 C,311 (PC) 10, (1918) 23 C W N 130 (PC), 
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in the latter it'was 24 per cent. compound interest, rates which 
the trying Court Had already found excessive. In the former 
case the Subordifate Judge had, on the question of fact, held 
that the fair*commercial rate was 12 per cent. simple interest. 
The third cass of cases is those in which the Privy Council has 
increased the rate of interest awarded by the High Court 
and restored the rate of interest awarded by the trying Court, 
such as Lala Balla Mal v. Ahad Shah (3). In no case, 
therefore, has the Privy Council decided “in the air,” if 
I may use that expression, without a finding of fact by one 
or the other of the Lower Courts, that finding of fact being 
based also not “ in the air ” or on an appeal ad miseri cordiam 
but on the circumstances surrounding the transaction. 


In the present case, the Judicial Assistant Commissioner, 
the trying Court, has considered whether the interest could be 
called usurious or penal and he has found that it could not. 
The Additional District Judge has given a very halting judg- 
ment on this, point, based merely on an ad miseri cordiam 
appeal by the sons, and, without considering whether the rate 
was at the time of the bond excessive in the cizcumstances of 
the case, has based his decision entirely on what has resulted 
purely from the father’s failure to pay anything whatever to- 
wards either interest or principal, which has caused the interest 
to mount up to a very large sum. 


I should have preferred to send the case back for a find- 
ing of fact on this matter of the alleged excessive rate of 
interest, but I am not prepared to dissent from the order pro- 
posed by my learned brother, considering the long delay that 
has already occurred in the trial of this case, which is chiefly 
due to the obstructive tactics of the defendants, to which 
again is due very much of the swelling of the interest. A 
further remand would have the further result of prolonging 
the litigation and swelling the interest still more. As has 
already been pointed out by my learned brother in neither of 
the Lower Courts was any issue taken on this matter, nor was 
any plea put forward of any undue influence, while the bond 
in question was taken in renewal of loans which had run for 
several years without payment of a pie either for interest or 
principal. I am not prepared to hold that in the present case 
the rate of interest is on the face of it excessive or uncons¢ion- 
able. j e 
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e Under these circumstances I agree with my learned 
brother that the Additional District Judge was not justified in 
relieving the sons of their obligations to pay the debt, since 
they have not shown that the interest was unduly high in the 
circumstances of the case and it was, therefore, not necessary 
for the plaintiff to prove necessity for such a rate of thterest. 
AS: V: C. M. P. No. 2561 allowed ; 
C. M. P. No. 3092 dismissed. 


IN THE HIGH Court OF JupICADURE AT MADRAS. 
PRESENT :_Mkr. JUSTICE SRINIVASA AIYANGAR. 
Nari altas Senjimalai ... Appellant* (Prisoner). 

Indian Penal Code, S. 372—Customer of brothel—Directing run-away girl 
to go to brothel—Offence—“ Disposal ’—Meaning of. 

A customer of a brothel came across a young girl, who had run away from 
ther father’s house, and directed her to the brothel. There was no evidence 
of the passing of any consideration between him and the brothel-keeper. If 
his intention was not that she should be used for prostitution, the evidence 
showed he at least knew that she was likely to be so used in course of time. 
Held, he was not guilty of an offence under S. 372, Indian Penal Code, as his 
act did not amount to selling, letting to hire or otherwise disposing of a minor. 
The word “ disposal” connotes some control by the person disposing over the 
person disposed of. 


Appeal against the order of the Court of 2nd Presidency 
Magistrate, George Town, Madras Division, in Case 
No. 18383 of the Calendar for 1924. 

K. U. Shama Rao and A. S. Natarajan for appellant. 

K. P. M. Menon (The Crown Prosecutor) for the Crown. 

The Court delivered the following 

JUDGMENT : | very much regret to have to set aside the 
conviction and sentence in this case. I have no doubt what- 
ever in my mind that the accused was a customer in the brothel 
kept by the prosecution 2nd witness, and on the evidence on 
the record there seems to be no doubt whatever that he was 
constantly in the habit of helping her in the business she was 
carrying on as keeper of the brothel. I have also no doubt, 
in my mind, when the accused took the girl to the house of the 
prosecution 2nd witness, if his intention was not that she 
should be used, it is clear he knew that she was likely to be 
used in course of time, for purposes of prostitution. In these 
circumstances, if the words in S. 372 of the Indian Penal Code 
were: 

* “Any person who sells, lets to hire or does anything else in the case 


uf @ny minor under sixteen. years, with intent that such minor shall be employed 
” 
or used, etc.” F 


, *Cr Appeal No. 529 of 1924. gth December, 1924. 
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I should have had no hesitation whatever in finding tHe 
accused guilty a d confirming the conviction and sentence. 

But, the words ded in S. 372, are “selling, letting to hire, or 
Shona ee disposing ‘of a minor.” This is not a case of selling 
or letting. © There is no evidence of any passing of pecuniary 
consrderation or any stipulation with regard to such considera- 
tion. Did the acts complained of then constitute or amount 
to disposal of the minor ? The word ‘ disposal’ necessarily 
connotes, to my mind, some control, at any rate, by the person 
disposing over the minor disposed of. I do not think it is 
necessary for my purpose to say more than that, or to seek to 
define further the connotation of that expression. But in 
my judgment, there ought to be some evidence at any rate of 
control over the person disposed of at the time by the person 
disposing of, before it can be said of him that, by his acts, he 
disposed of the minor in question. There is, unfortunately, 
in this case, no evidence whatever of any such control possess- 
ed or exercised by the accused. For, all that we are able to 
see in the evidence, it may be that the accused, who was a 
customer of the brothel, came across this girl “that had.run 
away from her father’s house unable to bear the ill-treatment 
of her step-mother and directed her to the brothel kept by 
P. W. 2 in order that she may be used for the business carried 
on by P. W. 2. But such a mere direction of the minor, or 
recommending her to go over there, would not, in my judg- 
ment, constitute a disposal of the minor. EN therefore, 
constrained in this case to hold that the accused could not, 
having regard to the language used in S. 372, Indian Penal 
Code, be found to have committed the offence under that 
section. I cannot part with this case, without expressing my 
surprise that the authorities should have failed in this case 
to prosecute P. W. 2, who was the person present to be most 
responsible. Whatever the object of the accused might have 
been, there is no doubt whatever, that, when the prosecution 
2nd witness received the minor into her house, her intention 
was too obvious to be questioned. However, I am not con- 
cerned now with any case against P. W. 2, and, as I have 
already stated, | am unable to hold that the accused has com- 
mitted any offence under that section. : 


The conviction and sentence aye, therefore, set aside and 


the bail bond will also be cancelled. 


T.S. V. Cogvichon set aside. 


@ 
Senjimalai, 
in re. 
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° In THE High COURT or JuDICATURE AT MADRAS. 


PRESENT :— MR. Justice KRISHNAN. 


-Sankaran Unni (minor) and another .., Prittieners* (Pett- 


tioners__Tefendants ) 
V. l . 
Kummakattil Ezhuvan Kandan's son Raman ... Respondent 
(Counter-petitioner__Decree 
holder). 


Civil Procedure Code, O. 21, R. 2—Compromise decree—Money directed 
to be paid by a fixed date—Court closed—Payment into Court on re-opemng 
day—If suffictert compliance—General Clauses Act, S. 10. 


A compromise decree provided that the defendant should pay to the plain- 
tiff a certain amount on or before a fixed date and on default the whole amount 
claimed in the plaint with costs was to be payable. The date fixed fell within 
the mid-summer recess of the Court, and the plaintiff deposited the 
Money in Court on the re-opening day. Held, under O. a1, R. 1 the plaintiff 
had the option to pay the money either to the party in person or to deposit 
it into Court and the deposit made on the re-opening day was sufficient com- 
pliance with the terms of the decree. 


There is a generally recognised principle of law, under which parties, who 
are prevented from doing a thing, not by any default of their own, but by the 
Court itself, are entitled to do it, at the first subsequent opportunity. 
‘That is a general principle of equity and S. 10 of the General Clauses Act is 
based on that principle. 


Petition under S. 25 of Act IX of 1887 and S. 151 of 
the Civil Procedure Code, 1908, and S. 107 of the Govern- 
ment of India Act, praying the High Court to revise the order 
of the Court of the Subordinate Judge of South Malabar, at 
Palghat, dated 12th August, 1922, on C. M. P. No. 922 of 
1922, in S. C. S. No. 502 of 1921, on its file. 


C. S. Swaminadhan for petitioners. 

K. Kutttkrishna Mienon for respondent. 

The Court delivered the following 

JUDGMENT :__In this case, the plaintiff obtained a compro- 
mise decree, by which if money was paid within the 3oth 
Meenom, 1907(12th April, 1922) the sum of Rs. 285 was to 
be taken ir full satisfaction of the claim. The decree pro- 
vided that, in default of such payment, the defendants were to 
pay the plaintiff the whole of the plaint amount with costs. The 
dgfendants put in an application to the Lower Court to have 
satisfaction entered of the decree, on the ground that he tender- 
ed, the amount of Rs. 285eto the plaintiff, on the 12th April, 


1922, but as the plaintiff did not receive that amount, he sent 


*C R P No. 927 of @922. 28th November, 1924. 
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it by money order to the plaintiff, which again was refused énd 
he therefore had the money ready with him to be deposited in 
Court to give 2 challan to make that deposit. That was on 
the re-opening day of the Court, after the mid-summer 
holidays, on the 12th June, 1922. The challan was granted 
and the money was deposited on the re-opening day. The 
Lower Court has found that the alleged tender out of Court 
is not true and in revision I must accept that finding. But 
it has not considered the question whether the deposit into 
Court on the re-opening day was not a sufficient compliance 
with the terms of the decree. No doubt the compromise 
decree says that the money is to be paid to the plaintiff. Bur 
when a decree directs money to be paid to a party, O. 21, R. 1, 
Civil Procedure Code, lays down that money shall be paid 
either to the party in person, or shall be deposited into Court. 
The defendant therefore in this case had the option either of 
paying the money to the plaintif, or of depositing the money 
into Court ; and if he had deposited into Court before 12th 
April, no question could have arisen and the defendant would 
have been held to have complied with the terms of the decree. 
Having had that option, the question then is whether the de- 
fendants were not in time, when they deposited the money at 
the earliest possible opportunity into Court. As 12th April 
was a holiday, the mid-summer recess having commenced by 
that time, the earliest day on which the money could be paid 
into Court, after the 12th April, was the 12th June, and the 
defendant complied with that condition. It seems to me, 
therefore, that there was a sufficient compliance with the de- 
cree on the part of the defendant and that the Lower Court 
should have directed the money to be paid over to the plaintiff 
and entered up satisfaction of the decree. A question similar 
to this arose in Bombay and it was held by the learned Judges 
of the Bombay High Court in Wana Mard Ravji v. Natu Wa- 
lad Murha(1) that if the plaintiff chose to pay the money into 
Court, he found that the Court was closed on the due date and 
he paid it on the earliest day, on which the Court re-opened, 
such a payment would be a proper compliance with the terms 
of the decree, for O. 21, R. 1 of the Civil Procedure Code 
says that the payment may be made into Court, or into “the 
hands ofethe party. It is contended that this ruling should 
not be relied upon by me, because the learned Judges of the 
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Bombay High Court have misapplied S. 10 of the General 
Clauses Act. It is quite true that the General Clauses Act 
deals with the general rules of construction of ktatytes and the 
words of S. 10 can hardly be applied to a case, where a cer- 
tain thing is directed to be done by a decree of Court, But 
as pointed out in Sambasiva Chari v. Ramasami Reddi %2) 
there is a generally recognised principle of law, under which 
parties, who are prevented from doing a thing, not by any 
default of their own, but by the Court itself, are entitled to 
do it, at the first subsequent opportunity. That is the general 
principle of equity, quite apart from the terms of S. 10 of the 
General Clauses Act., In fact, S. 10 is based upon that princi- 
ple. In this case, the defendant had the option to pay 
either to the plaintiff directly, or into Court. He was entitled 
to choose between the two. He was prevented from paying 
into Court, because the Court was closed on the due date. His 
payment therefore on the re-opening day must, I think, be 
held to be a sufficient compliance with the terms of the decree. 
In this view, the order of the Lower Court must be set aside 
and the revision petition should be allowed. The decree will 
be entered as satisfied and the money deposited will be paid 
over to the plaintiff. The petitioner before me will have 
his costs in this Court and each party will bear his or their 
own costs in the Lower Court. 


T.S. V. Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : Mr. Justice Philips. 
Aumanchi Auryaprabhakara Rau and 


another ... Appellants* (Plaintiffs 1 and 3) 
V. 
Gummudu Sanyasi and others... Respondents (Defendants 
2, 5 and 1). 


Transfer of Property Act, S. 6 (a)—Inam—Karnam service lands—Agree- 
ment to sell after enfranchtsement—Validity—Indian Contract Act, S. 65—Suit 
for refund of purchase money—Limitation. 

An agreement for the sale of Karnam service inam lands when enfranchised 
is only a transfer of an expectancy and offends against S. 6 of the Transfer of 
Property Act. ILR 39 M 554; LR sol A 239 followed. The mere fact 
that the would-be vendor was in physical possession at the time does not make 
it any the less a spes successionis. y ° 

“S. A. Nos. 1469 and 1470 of 1922. į e 2oth January, 1925. 

2. (1898) {LR 22M 179:8 ML J 26s. 
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The vendee in such a case can sue for refund of the money advanced®by 
him within three years from the date when the contract was discovered to be 
void. 

Second appeal against the decree of the Court of the 
Additional® Subordinate Judge of Vizagapatam in A. S. 
Nos 479 and 480 of 1921 preferred against the decree of the 
Court of the District Munsif of Vizianagram in O. S. Nos. 520 
and 521 of 1916. 

B. Satyanarayana for appellants. 

Y. Suryanarayana for respondents. . 

The Court delivered the following 

JUDGMENT in S. A. No. 1469 of 1922 : The appellants 
in this appeal obtained an agreement for the sale of certain 
Karnam service inams from the 1st defendant. This inam un- 
doubtedly formed the emoluments of the Karnam’s office and 
its transfer is forbidden by S. 5 of Madras Act III of 1895. 
Prima facte, it would appear that this contract was a contract 
to perform something which is forbidden by law and would con- 
sequently be void under S. 23 of the Indian Contract Act. It is, 
however, contended for the appellants that this,agreement was 
not to transfer the inam when it constituted the emoluments of 
the Karnam’s office, but to transfer this land after it had been 
enfranchised by the Inam Deputy Collector, and that, conse- 
quently, Madras Act III of 1895 does not apply. Itis quite 
true that if the land had been enfranchised at the time of the 
contract, it would have been transferred without offending 
against Madras Act III of 1895, but when the parties entered 
into the contract, there was no certainty that the land would be 
enfranchised, or even if so enfranchised, that it would be en- 
franchised in the name of the contracting party. He was no 
doubt expecting that it would be so done and agreed to trans- 
fer his interest in the property when the event had taken place. 
This cannot be said to be more than a transfer of his expecta- 
tion and as such would offend against S. 6 of the Transfer of 
Property Act, and so the agreement would be void as held in 
Sri Jagannadha Rajuv.Sri Raja Prasada Rao(1), a case which 
was quoted with approval by the Privy Council in Ananda 
Mohan Roy v. Gour Mohan Mullick (2). On this point 
I think it is perfectly clear that the contract is not enforceakle. 

It is argued, as far as I understand the agreement, that 
because the would-be vendor was‘in physical possession of, the 


1. (1915) [LR 39 M 55£:28 ML J 650. 
2. (1923) LR sol A 239:45 ML J 617 (P C). 


a 
Auryapra- 
bhakara Rau 


Gummudu 
Sanyasi. 


e 
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v. 
Gummudu 
Sanyasi. 
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preperty and was merely subject to the disability to alienate, 
that that would make a difference to the case and that it must 
be deemed that such physical possession of ond form of estate 
must be deemed to go some way towards possession of a dif- 
ferent form of estate and, therefore, it is not a Mere spes 
successionis that is being transferred, but rather a hope that 
one estate would be transformed into another estate. This 
appears to be equally a mere expectation and the mere fact 
that there is physical possession cannot affect the question at 
all. On this point I think the Subordinate Judge is right and 
that the contract is void and unenforceable. 


The next contention is that under S. 65 of the Indian 
Contract Act, the plaintiff is entitled to the refund of the 
money advanced by him. If he had brought his suit within 
time, he would no doubt be entitled to the amount from the 
ist defendant who received it. The period of limitation for 
such a suit is three years from the date when the contract 1s 
discovered to be void and as pointed out by the Privy Council 
in Ananda Mohan Roy v. Gour Mohan Mullick (2), ordi- 
narily the time from which limitation would start is from the 
date of the agreement in the absence of special circumstances. 
The contract is one forbidden by law, and the appellants must 
be deemed to have been aware of the fact when they entered 
into it. It was therefore void from that date and appellants 
must be deemed to know that fact. If that is not the case, 
there is no allegation as to when they became aware of it. It 
is suggested that the plaintiffs were unaware of the illegality 
of the contract until the Subordinate Judge gave his decision 
in the suit. If that is so, the cause of action would only arise 
on the determination of that suit but assuming that to be so— 
| have no reason to think that it is__the cause of action would 
be based on the result of the suit and relief could not be claim- 
ed in the suit itself. His claim for refund of money must 
be disallowed, and the second appeal is dismissed with costs 
of the 1st and 2nd respondents. Second Appeal No. 1470 
of 1922 follows this decision and is dismissed with costs. 


TS: V. Appeals dismissed. 





2. (1923) L R 50 ILA 239:45 M LJ 617 (P C). 
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IN THE Flich Court or JupicaTURE AT Mapras. ® 


PRESENT :— MR. Justice PHILLIPS AND Mr. JUSTICE 
KRISHNAN. | 


Guntuku Appanna (deceased) 
and another ... Petitioners in both” (15t appellant, 
e proposed legal representatives of the 
2nd appellant and legal representa- 
tive of the ‘deceased 1st appellant in 
Appeal No. 355 of 1917 on the file 
of the High Court) 
: gy. 
Jallepalli Gavarappadu, minor, by 
mother and guardian Simmanna... Respondents in both 
(Riespondents Nos. 2, 5 to 7, 10 to 
13 and legal representatives of the 
deceased oth and 1st respondents and 
the proposed legal representative of 
the deceased 3rd respondent in do.). 
Civil Procedure Code, O. 41, R. 4--Appellants' undivided brothers—Joint 
Hindu family—Death of one prior to hearing—Fact not kn8wn to Couri or 


counsel—Decree passed in favour of appellants—Effect of—Legal representatives 
of deceased appellani—Rights of. 

One of two brothers, who were undivided and members of a joint Hindu 
family, died before the hearing of the appeal. This fact was not known to 
the Court or the vakils arguing the case and on the appeal succeeding, a 
decree was passed in favour of both the appellants When the case went 
back to the Original Court for the passing of a final decree, an, application 
was put in by the legal representatives of the deceased appellant to have 
themselves impleaded. Held, the fact that one of the brothers was dead cannot 
put his legal representatives in a worse position than if he had not been a 
party to the appeal at all ; and assuming he was not a party, under O. 41, 
R. 4, the decree given in favour of the other undivided brother would enure 
for the benefit of all the members of the family. The legal representatives 
were therefore entitled to be impleaded. Chintaman v. Gangabhai, IL R 
27 Bom 284 followed. 


Petition praying that in the circumstances stated in the 
affidavits filed therewith the High Court will be pleased to 
issue an order amending the cause title of the decree of the 
High Court in Appeal No. 355 of 1917 preferred against the 
decree of the District Court of Vizagapatam in Original Sui 
No. 7 of 1915 (Original Suit No. 55 of 1914 on the file of 
the Court of the Subordinate Judgg of Vizagapatam) by in- 
serting the names of petitioners 2 to 4 herein, viz., Guntuku 


*C M P Nos, 100 and 99 of 1924. arth December, ' 1924. 
R__76 ° 


Appanna 


` 


e 
Appanna 
v 


Gavarap- 


padu. 


in favour of all the plaintiffs or de 
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Butchi Venkata Surapadu, Guntuku Simhadri Appadu and Gun- 
tuku Jagannadha Appadu, being the legal’ representatives of 
the deceased 2nd appellant as appellants Nqs. 3 to 5 and also 
by inserting the name of the 11th respondent heréin, viz., Jalle- 
palli Venkayya, being the legal representative of*the deceased 
3rd respondent as the 14th respondent in the said Appeal 
No. 355 of 1917. 

P. Somasundaram for petitioners. 

B. Jagannadha Doss for respondent. 

The Court made the following 

ORDER in Civil Miscellaneous Petition No. 100 of 
1924 This is an application to amend the cause title of the 
decree in Appeal No. 355 of 1917. This appeal was unfortu- 
nately heard and determined a few days after the death of 
the 2nd appellant therein ; the fact of this death was not 
known to the Court or to the vakils arguing the case. The 
appeal succeeded and a decree was passed in favour of both 
the appellants. | Subsequently when an application was made 
to pass a final decree in the Original Court, an application was 
algo put in to implead the 2nd appellant’s legal representatives. 
It is suggested for the respondent that that application was 
out of time, even if the 2nd appellant had been alive on the 
date of the decree, and on that ground they should not have 
been brought on record. This is not a question which we have 
to decide here as that application is not before us; but it 
appears that this is a case where the delay in bringing on record 
the legal representatives should be excused ; and we do not 
think that it is a ground for disallowing the present applica- 
tion. The fact that the 2nd appellant was dead on the date of 
hearing of the appeal cannot put his legal representatives in 
a worse position than if he had not been a party to the appeal 
at all ; and assuming that he was not a party to the appeal, the 
decree which was given in favour of his undivided brother, 
the rst appellant would enure for the benefit of the other mem- 
bers of the family, namely, these petitioners who now wish to 
be added. In O. 41, R. 4 it is laid down, “ Where there are 


more plaintiffs or more defendants than one in a suit, and the 


„decree appealed from proceeds on any ground common to all 


the plaintiffs or to all the defendants, any one of the plaintiffs 
pr of the defendants may appeal from the whole decree, and 
thereupon the Appellate Court rae reverse or vary the decree 

endants as the case may be,” 
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On this MI we consider that the decree passed legally 1 in 
favour of ist appellant must enure for the benefit of all the 
members of the fy ppellants’ family, and as they now wish to 
be formally brought on record as legal representatives of the 
deceased 2nd appellant who was not a party when the appeal 
was Beard, we think that this should be allowed ; and we may 
refer to a similar case in Chintaman v. Gangabhai (1), where 
the same order was passed. 


We are also asked to implead the legal representatives 
of the 3rd respondent who had also died on the date of hear- 
ing. They do not appear to oppose this. petition and conse- 
quently it may be taken that they assent to its being done. 


We accordingly order the petition with costs against the 
contesting respondents. 


T. S. V. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice MADHAVAN NAN. . 


Appaswami Chettiar ... Petitioner*® (Pettttoner__ 
Claimant) 
v. 
N. Balakrishna Pillai and others.... Respondents ( Respond- 
ents 1, 2 and 4 Plaintif and 
Defendants 2 and 3). 

Civil Procedure Code, O. 21, R. 58 and S. 115—Claim petition—Dismissal 
of—Absence of bona fides—Question of possession not gone into—Interference 
fat réevtsion. 

Where a claim petition under O. 31, R. 58, Civil Procedure Code, was 
dismissed on the ground that the Court was not satisfied “with the bona fide 
of the claim or of the sale in his favour” the order is wrong and can be set 
aside in revision In cases coming under O. 21, R 58, the Court is bound 
to decide the question of 'possession. 28 M L J 327; 24 I C 62 followed. 

Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to 
revise the order of the Court of the City Civil Judge, Madras, 
in C. M. P. No. 846 of 1924 in E. P. R. No. 281 of 1924 
in S. C. S. No. 6974 of 1922 on the file of the Court of 
Small Causes, Madras. 


P. G. Krishna Aiyar for petitiener. š 


*C R P No. 646 of 1924. s 3oth January, 1925. 
1. (1903) I L R 27 B 284. z 


. 
e Ead 


Appaswami 
Chettiar 
v. 
Balakrishna 
Pillai. 
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Appaswami Muhammad Ibrahim and K. Ramakrishna diyar for 


Chettiar 
7. respondent. | 
WAA The Court delivered the following > ° 


JUDGMENT :—I am asked in this Civil Revision Petition 
to set aside an order by which the learned City Citil Judge 
has disallowed a claim under O. 21, R. 61 of the Civil Proce- 
dure Code. The decree-holder, in execution of the decree 
in Suit No. 6974 of 1922 on the file of the Court of Small 
Causes, Madras, attached house and ground No. 2/50 in 
Swami Pandaram Street, Chintadripet, Madras, along with 
other properties, as properties belonging to the judgment- 
debtor. The claimant, who is the petitioner before me, filed 
objections to the attachment under O. 21, R. 58 on the ground 
that he was in possession of the above house and ground, that 
it had been duly conveyed to him by its owners and that he 
had been in possession of it in his own right ever since the 
sale. The learned City Civil Court Judge, holding that 
“he was not satished with the bona fides of his claim or of 
the sale in his favour,” dismissed his petition. 

* I think the order of the learned Judge is wrong and 
must be set aside. In cases coming under O. 21, R. 58, it 
has been held that the Court is bound to decide the question 
of possession and that, if a case is disposed of without deciding 
such question, the High Court ought to interfere under S. 115 
of the Civil Procedure Code. [See Rangammal v. Sevugan 
Chetti (r)]. In this case, it is ‘clear from the order that 
the learned Judge did not pay any attention to the question 
as regards the actual possession of the house. In this con- 
nection, the following observations of the learned Judges of 
the Calcutta High Court in Satkari Mandal v. Thirtha Narain 
Bhattacharjee (2) may be usefully referred to :_‘ The Court 
cannot found its decision on the question of the validity of the 
claim or the determination of the title to the property attached 

waa KA AA The Court below has thus refused to determine 
the one guestion it was competent to decide, namely, the gues- 

” tion of possession, and has, on the other hand, determined 
the guestion it was not competent to investigate, namely, the 

question of title.” As the learned Judge has failed to con- 

sider the guestion of possession which he is bound to decide 

ugder the Code, I wouldeset aside the order of the learned 

Judge and direct him to restore the petition to his file and 


1. (1914) 28 M LY 327. 2. (1913) 24 I C 62. 
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dispose of it according to law in the light of the above obser- 
vations. The .petitioner will get his costs here and in the 
Court below. 


T.S, V. Order set aside. 


~ 


” IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE WALLACE AND MR. JUSTICE 
MADHAVAN Nair. 


Yerlagadda Venkanna ... Petitioner* (Accused) 


Abkari Act, S. 55 (b)—Penal Code, S. 188 (2)—Sale of arrack in accused's 
shop in contravention of order of Distract Collector and of terms of his licensi- - 
Conviction for, under S. 55 (b) of Abkari Act and S. 188 of Penal Code— 
Validtty—Condilions—Procedure to be followed in such case—No report by 
abkari Inspector—E fect. 


Petitioner was discovered by a Police Officer on a certain day selling 
arrack in his shop during a festival day at 6-10 P. M., 7-30 P. M. and 10-30 P.M., 
the former sales being in contravention of an order promulgated by the District 
Collector, and the latter sale being in contravention of the terms of his license. 
The petitioner was convicted under S. 188, Indian Penal Code, for the former 
sales and under S. 55 (b) of the Abkari Act for the latter. ° 


On a revision petition filed against the said convictions, held that the convic- 
tion under S. 188, Indian Penal Code, was unsustainable because there was no 
question or proof of causing or tending to ¢ause obstruction, annoyance or injury 
to any one, and it did not follow as a matter of course that selling drinks would 
lead to riots or disturbance. i 


As regards the conviction under S. 55 of the Abkari Act, keld that it was 
not bad because there was no report by an Abkari Inspector on which the 
Magistrate could take cognizance of the offence. 


The Abkari Act is not self-contained in the matter of the procedure for 
the investigation of offences under S. 55. In such a case the criminal proce- 
dure to be followed is that laid down under that Code. The offence having 
been committed in accused's shop would fall under S. 31 and not under S. 34 
of the Abkari Act, and the police would have authority to send him direct 
before a Magistrate. The case is one to which S. 190 (1) (b) of the Criminal 
Procedure Code will apply. Further the original case investigated in the pre- 
sent case included in addition to an offence under the Abkari Act an offence un- 
der the Penal Code—a non-cognizable offence. In such a case the Police Officer 
would probably be correct in taking up the more serious offence as the principal 
offence, that is, the one in which he could arrest without a warrant, namely, 
5. 55 of the Abkari Act and he will probably be correct in following the pro- 
visions of that Act, so far as it can be done, rather than of the Crimina? Pro- 
cedure Code ; and, if he can follow the provisions of both by ensuring that 


the accused should appear before the Magistrate it is obviously his duty to do so. 


*Cr. R. C. Now 5f5 of 1424, rath December, 1924. 
(Cr. R. P. No. 426 of 1924.) . 


Yerlagadda 
Venkanna, 
in re. 


e 

Yerlagadda 

Venkanna, 
in re, 
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“ Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session of the Gugtuf Division in 
Criminal Appeal No. 28 of 1924 preferred agginst the 
judgment of the Court of the Sub-divisional Magistraée i 
Guntur in C. C. No. 70 of 1924. 

P. Viswanatha Atyar for petitioner. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

ORDER :—The petitioner has been convicted of having 
committed offences under S. 188 (2) of the Indian Penal Code 
and S. 55 (b) of the Abkari Act. 

The facts found were that he was discovered by a Police 
Officer on 20th March, 1924 selling arrack in his shop during 
a festival day at Mangalagiri at 6-10 P. M., 7-30 P. Mand 10-30 
P. M., the former sales being in contravention of an order pro- 
AAA by the District Collector, and the latter sale being in 
contravention of the terms of his license. The conviction 
under S. 188, Indian Penal Code, was for the former 
sales ‘and that ander S. 55 (b) of the Abkari Act for the 
latter. | 

It is contended for the petitioner first that S. 188, Indian 
Penal Code, will not apply to such a case : and we think this 
isso. There is here no question or proof of causing or tend- 
ing to cause obstruction, annoyance or injury to any one, and 
it does not fellow, as the Lower Courts seem to think, as 
a matter of course, that selling drinks will lead to riots or 
disturbance. We are of opinion that the conviction under 
S. 188, Indian Penal Code, will not stand. 

The next point raised is that the conviction under S. 55 
of the Abkari Act cannot stand because there is no report by 
an Abkari Inspector on which the Magistrate could take 
cognizance of the offence. The Public Prosecutor contends 
that the Magistrate is empowered in law to take cognizance 
of such an offence on the report of a Police Officer and without 
any report by an Abkari Inspector. We have been taken 
through several sections of the Act in this connection and the 
more we examine these the more difficult it is to extract what 
the Legislature intended to lay down as the proper procedure. 
The section which normally gwes jurisdiction to a Magistrate 
to try an offence under S. 55 is S. 50, which certainly implies 
that where the offendes is in custody or has given bail for his 
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appearance, the Magistrate must wait for ‘the report of an 
Abkari Inspecter : and so far, this is in the petitioner's favour. 
The Public Pgosecutor contends, however, that there are sec- 
tions whieh intply that a Police Officer has power to arrest an 
offender under S. 55, admit him to bail and send him direct to 
the Magistrate without the intervention of the Abkari Inspec- 
tér at all, and this must imply that the Magistrate must act 
under the Criminal Procedure Code and take cognizance of 
such an offence under S. 190 of that Act on a Police report. 
S. 31 of the Abkari Act empowers a Police Officer to arrest 
any one found by him on search in any place and believed to be 
guilty of an offence under the Act, and to admit him to bail for 
his appearance, before a Magistrate or an Abkari Inspector, 
“as the case may be” what this last phrase is intended to 
mean is obscure. S. 34 empowers a Police Officer to arrest 
any one found committing an offence punishable under S. 55 
and to admit him to bail to appear before an Abkari Officer 
having jurisdiction to inquire into the case. It is notable 
that the word ‘ Magistrate’ is not included in this section 
although it appears in S. 31. The Public Prosecutor contends 
that the omission is accidental, but we canndt supply in any 
statute words which are not there. The procedure begun 
under S. 34 seems to contemplate, in the case of a person ar- 
rested by the Police for committing an offence under S. 55, 
that the person be admitted to bail to appear before an Abkari 
Officer having jurisdiction to inquire into the case and presum- 
ably also that information of the offence be forwarded, as 
S. 38 would imply. If bail is not forthcoming or is not 
accepted by the Police Officer, he is bound under S. 40 to for- 
ward the offender to an Abkari Inspector if there be one 
within 10 miles, or to the Police Station; and, if he is sent 
to the Police Station, the Police Station House Officer shall 
admit him to bail for his appearance before the Abkari Officer 
as aforesaid meaning apparently an Abkari Inspector appoint- 
ed under S. 4 (d) of'the Act or send him in custody to him. 
Then the Abkari Officer has to hold an enquiry and forward 
the case to the Magistrate for trial. 


So far is fairly plain. But under S. 41 the Police Sta- 
tion House Officer apparently has an option of not bailing an 
arrested offender to appear before an Abkari Officer, but of 
bailing him to appear before a Magistrate and the samegryptic 
phrase as in the proviso to S. 31 “as the case may be” 


Yerlagadda 
Venkanna, 
In re. 


Yerlegadda 
Venkanna, 
In re. 
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appears. This section by force of the terms of*S. 40 would 
seem to apply such a procedure even to the*case of persons . 
referred to in S. 34, that is, “found committing an offence un- 
der S. 55 in any public thoroughfare or open H acetother than 
a dwelling house,” although under S. 34 itself the officer who 
arrests is not given the power to send the offender “before a 
Magistrate, as the case may be ” in S. 41 only to cases of arrest 
under S. 31, under which the offender may be sent before a 
Magistrate. 

The net result seems to be this, that an offender arrested 
under S. 31 may be bailed to appear before either a Magis- 
trate or an Abkari Inspector, while one arrested under S. 34 
can be sent only before an Abkari Officer. If the offender is 
sent under either section before an Abkari Officer, there is an 
enquiry under S. 40 (3) and the offender is sent under $. so 
with a report to the Magistrate for trial. But there is nothing 
in the Act to indicate what is the procedure to be followed 
when the offender is sent under S. 31 direct to a Magistrate. 

A still more serious lacuna in the procedure prescribed 
is that there is no provision at all for a case where the offender 
is not placed under arrest. The only section providing fora 
preliminary enquiry before trial is S. 40, and that applies only 
to cases of offenders brought__custody or bailed after arrest 
to appear before the officer holding the enquiry. The Abkari 
Act is thus not self-contained in the matter of the procedure 
for the investigation of offences under S. 55. In such a case 
the criminal Procedure to be followed is laid down in S. 5 (2) 
of the Criminal Procedure Code to be under that Code. Now 
in the case before us, so far as we have the records before us, 
it does not appear that the accused was ever arrested or bail- 
ed out before the trial began. In any case the offence having 
been committed in accused’s shop. would fall under S. 31 and 
not under S. 34, and the police would have authority to send 
him direct before a Magistrate. It is therefore a case to 
which S. 190 (1) (b) of the Criminal Procedure Code will 
apply. We cannot therefore hold that in this case there has 
been any error in procedure or lack of jurisdiction. We 
have been referred to a reported case of this Court 
in Kuppuswamt Naidu, In re (1) but the report does not make 
it clear whether that was a case initiated under S. 31 or 34 
of the Abkari Act or whether the accused was arrested at the 


I, (1922) 44 M L J 231. 
6 
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time of committing the offence. We have looked into she 
printed papers of that case, but they throw no further light 
on the matter. ¢ We are unable therefore to regard this ruling 
as necessarily applfcable to the present case. A close exami- 
nation of the provisions of the Abkari Act reveals as we have 
shqwn, that the Act is not self-contained in the matter of pro- 
cedure, and that we must fall back on the Criminal Procedure 
Code to fill up the blanks in the procedure prescribed by the 
Abkari Act. 


The present case is complicated by the fact that the ori- 
ginal case investigated included in addition to an offence under 
the Abkari Act an offence under the Indian Penal Code a 
non-cognizable offence. In such a case the Police Officer would 
probably be correct in taking up the more serious offence as 
the principal offence, that is, the one in which he could arrest 
without a warrant, namely, S. 55 of the Abkari Act, and he 
will probably be correct in following the provisions of that Act, 
so far as it can be done, rather than of the Criminal Procedure 
Code; and, if he can follow the provisions of both by ensur- 
ing that the accused should appear before the Magistrate it is 
obviously his duty to do so. The same procedure would be 
the proper procedure for a Police Officer to adopt when he is 
confronted with an offender whose offences are both under 
S. 55 of the Abkari Act and a cognizable offence under the 
Indian Penal Code. 


We are therefore not prepared to interfere with the con- 
viction under S. 55 of the Abkari Act ; but as the conviction 
under S. 188, Indian Penal Code, fails, the sentence will have 
to be reduced and we reduce it to the period of imprisonment 
already undergone, namely 20 days, while maintaining the 
fine imposed. The bail bond will be cancelled. 


A. S. V. Sentence reduced ; Bail bond cancelled. 


Yerlafadda 
Venkanna, 
In re. 
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o PRIVY COUNCIL. o 
(On Appeal from the High Court of Judicature at Bombay.) 


PRESENT-:__LorD SUMNER, Lord WÈENRURY, AND 
Lord CARSON. 


Hurnandrai Fulchand fies Plaintsf* 
v. ° 

Pragdas Budhsen es Defendant. 

Ex parte Pragdas Budhsen = Petitioner. 


des Privy Council—Practice—Interpretation to be put upon an Order in Courtcil 


Hornandrai —When made. 


hana Generally speaking it is no part of the functions of the Judicial Committee 
Pragdas of the Privy Council to interpret Orders in Council which have been already made ‘ 
Budhsen. unless they are brought before them in the ordinary way upon appeal. But 
Pragdas under special circumstances, such as when the Board remitted an appeal to 


bya. the Courts in India for the ascertainment of damages, without specifying whe- 
ther fresh evidence was to be let in and the Indian Court feeling a doubt 
on the matter directed the parties to ascertain the intention of the Board, 
the Judicial Committee would entertain a petition for that purpose and give . 
its opinion. Ex parte Yarlagadda Durga, (1903) L R 31 I A 64 followed. 
Petition by the respondent to an appeal from the High 
Court at Bombay for directions as to the intention and effect 
of an Order in Council made on January 29, 1923, in the said 
appeal. 


S. L. Porter for petitioner. 
Clauson K. C. and E. B. Raikes for respondent. 


4th December, 1924. The Judgment of the Board was 
delivered by 


Faiy : LORD SUMNER : In accordance with the authority of 


the case of Ex parte Yarlagadda Durga (1) which has been 
cited to their Lordships, their Lordships are willing under the 
particular circumstances of this case to assist the High Court 
in’ Bombay by an expression of their opinion upon the question, 
which appears to have been mooted before them. They 
desire, however, to add that it is no part of the functions of 
their Lordships’ Board, generally speaking, to interpret Orders 
in Council which have been already made unless they are 
- brought before them in the ordinary way upon appeal. The 
present Board, of course, is only able to state the intention of 

the opinion delivered by them, and of the Order in Council 

that His Majesty was then pleased to pass thereupon, by read- 

ing the language of the opifiion and of the Order, and those 
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of their Lordships who were parties to the judgment would 
hesitate to claim” any specific recollection of the facts of the 
case. ¢ 

It doef not appear to their Lordships that it was contem- 
plated or could have been contemplated at that time, upon a 
question which was essentially one merely of calculating the 
amount of damages, that either party to a commercial dispute 
in Bombay would have proposed to call evidence long after- 
wards to contradict evidence which had been allowed to pass 
at the trial, when the facts were comparatively recent. This 
consideration and an admission of human frailty must be the 
Board’s excuse for having failed to state more explicitly in the 
opinion that was arrived at what course they anticipated would 
be pursued in the Court of the trial Judge. They may perhaps be 
allowed to say that they fail to see what substantial doubt could 
have arisen upon the question. The course which the trial 
Judge had taken, the mode in which he assessed the damages, 
and his decision whatever the grounds may be that he gave 
for it__not to admit any fresh evidence of the value of the 
goods, appear to their Lordships to have been in entire accord- 
ance with what the Board contemplated would be done ‘upon 
the question, which it was necessary to remit to the Indian 
Court because their Lordships were not the proper tribunal 
to make calculations, and the parties were unable to come to an 
agreement. 

In the result therefore the answer to the petition is un- 
favourable to the petitioners and they will have to pay the costs 
of the petition. 


Solicitors for appellant : T. L. Wilson and Co. 
Solicitors for respondent (Petitioner) : E. F Turner and 
Sons. 
Petition dismissed. 
PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Patna.) 


PRESENT :— Lord SHAW, Lord BLANESBURGH, SIR 
Joun Epce AND Mr. AMEER ALI. 


Tilakdhari Singh and others ... Appellants* 


Vv. 
Maharaja Kesho Prasad Singh cee Respondent. 
Civil PPocedure Code, S. 110 —Concurrgnt findings of fact by Indian Courts 
—Right of appeal to Privy Councitl—Questions of law on which finding? pro- 
SE 
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ceeded—A dded alluvial land—Examination of documents of title to identify 
properly conveyed thereby—Evidence Act (I of 1872), & ‘92. 

In an action for a declaration that certain alluvial apcretions formed part 
of settled land, antecedent documents are admissible, Wnder @roviso (6) to 
S. 92 of the Evidence Act (I of 1872), for the purpose of identifying the pro- 
perty demised by the Settlement, but not for contradicting its terms. 

Both the Subordinate Judge and the High Court in India having atwived 
at the same finding as to the area of the settled land, and there being no other 
question of law save that above-mentioned as to the admissibility of documents 
of title antecedent to the Settlement, keld, that no appeal lay therefrom under 
S. 110 of the Civil Procedure Code, 1908, to the Privy Council. 


If it appears that underlying findings in fact there are questions of law 
on which the findings proceeded or that there is a case that the Judges mis 
directed themselves, then the rule as to concurrent findings not being the subject 
of appeal does not apply. 


Appeal from a judgment and decree (8th December, 
1919) of the High Court (confirmed the 11th May, 1920, on 
an application for review), which affirmed a judgment and 
decree (22nd January, 1916) of the Subordinate Judge of 
Arrah. 


The defendants (appellants) are Zamindars of Mouza 
Sheapur Diar? In 1862, the Collector of Ballia measured 
the alluvial increments formed by the action of the Ganges, 
and forming them into a separate estate called “ Arazi Nau- 
barar, Mouza Sheopur Diar, ” settled it with the defendants’ 
predecessors-in-interest. In 1903, the defendants failing to 
pay the Government revenue on this added estate, it was sold 
by auction, and purchased by Maharani Beni Prasad Kuar 
(widow of the Maharaja of Dumraon) on whose death in 
1907, the plaintiff (respondent) succeeded to the Dumraon 
Raj. In October, 1911, the plaintiff filed this suit in the 
Court of the Subordinate Judge of Arrah for declaration of 
his title to, and possession of, the added estate, claiming that 
its area was 2877 bighas. The defendants contended that 
the area of the “ Arazi Naubarar” which was settled with 
their predecessors in 1862, and in 1903 auctioned for default 
in payment of Government revenue, was not more than 
569 bighas, 12 cottahs. 

Both the Subordinate Judge (M. Zahur, Esq.) and the 
High Court (Das and Foster, JJ.) upon appeal on the 8th 
December, 1919, and upon an application for revision on the 
11th May, 1920, decreed the plaintiff’s claim for*the area 
specified in his plaint. The defendants. appealed to His 
Majesty in Council. , 


- « 
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Sir Gedrge Lowndes, K. C. and G. D. MacNair €or 
appellants. 
L. de,Gruyther, K. C. and J. M. Parikh for respondent. 


L. de,Gruyther, K. C. took the preliminary objection that 
the High Court having affirmed the decree of the Subordinate 
Jutlge, and there being no “ substantial question of law ” in- 
volved in the appeal, the High Court had erred in certifying 
that the case “ fulfils the requirements of S. r10 of the Civil 
Procedure Code, 1908. ” 

Sir George Lowndes, K. C. : In addition to the ques- 
tion of fact, there is a substantial question of law as to (7) the 
proper construction of the Settlement proceedings and the 
grant to the defendants’ predecessors, dated 13th June, 1862; 
and (ii) the admissibility of antecedent documents in evidence, 
whereon the Lower Courts have based their findings of fact. 


3oth January, 1925. The Judgment of the Board was 
delivered by 


Lord SHaw : This is an appeal from a decree of the 
High Court at Patna which affirmed a decree of the Subordi- 
nate Judge of Arrah. The question involved in the appeal 
relates to the extent or area of a mahal called Naubarar. 

The judgments below, in so far as they are judgments of 
fact, were concurrent judgments, and Mr. de Gruyther very 
properly, on behalf of the respondent, intimated that he would 
object to the competency of the appeal on that ground. 

Their Lordships allowed the case to be opened, and it 
has been opened with great clearness and fullness by Sir 
George Lowndes. He has explained the point bear- 
ing upon what is the true nature of the deliverance pronounced 
by the High/Court and the Court below, and he has main- 
tained that, notwithstanding an apparent concurrence in find- 
ings of fact, there still remains as after explained a case which 
can legitimately be brought, as‘matter of law, under the 
well-known Indian practice, before their Lordships. 

Their Lordships, before entering upon the merits of the 
question, desire to express their satisfaction with the judgment 
of the High Court as expressed by Mr. Justice Das in the High 
Court, which, for fullness of statement, for clear articulation 
of the pofnts in issue, could not be excelled. 

Their Lordships npte from that judgment exactly what 
was the nature of the duty which the learned Judges considered 
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to de cast upon themselves in the construction of the title which 
is in issue in this case. 


It is to be further noted that not only arg there two con- 
current judgments, but there was also an application for review, 
and a third judgment was, pronounced thereon confirmatory of 
the preceding judgments. ° 


If it appears that underlying findings in fact there are 
questions of law on which the findings proceeded or that there 
is a case that the Judges misdirected themselves, then the rule 
as to concurrent findings not being the subject of appeal does 


not apply__to the exclusion of such grounds of law as are 
alluded to. 


It is important to see whether any case has emerged of 
this character. Itis accordingly necessary to quote the follow- 
ing passage, which covers the question as to the ambit of their 
duty as they considered it in the construction of the title to this 
landed estate: . 

“I took the view,” gays the learned Judge, “that in order to under- 
stand what was actually settled” (that is to say the extent of the land 
actually contained *within the title as such) “it was mecessary to deal with 
certain documents on which the settlement was based, not to contradict any of 
the terms of the settlement, but to identify the thing demised. I considered 
all these documents” (and then he names them) “and came to the conclusion 
that what was actually ‚demised was the tract of land bounded on the north 
by the plot No. 920 as shown in the Kistwar map of 1840, which formed the 


southern boundary of Gangabarar. As regards the southern boundary, ;there 
is no dispute that it consists of certain villages mentioned in the plaint. ” 
& 


It was not disputed in the argument before their Lordships 
that what had been scrupulously in view of the Judges, accord- 
ing to their statement, was a correct appreciation of the limits 
and functions of a Court in construing a document of title 
submitted for its consideration. The learned Judges proper- 
ly said that it was not the duty of the Court, and would have 
been contrary to their duty, to admit any antecedent documents 
for the purpose of contradicting the terms of the settlement 
made. What they had to do was what the learned Judge 
says they did, use any antecedent documents and maps solely 
for the purpose of identifying the thing ‘demised. 


ə In their Lordships’ opinion there is no ground for the 
suggestion that the Judges of the Courts below failed in this 
duty or introduced illegitimate considerations into their view 
upon the titles and the facts. They having done that which 
was strictly their duty, their Lordships are of opinion that what 
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remained was a question of fact, and upon that question of fact 
the following 1s ie finding as expressed by Mr. Justice Das :— 
“I find no; good reason for holding that the lands comprised in the 
settlement, of “1862 werê not, and much in the antecedent documents starting 
from Ex. U and ending with Exs 91, 32 and 33 to indicate that they were, 
“well defiged and well ascertained, bounded on the \north by the black line of 
18s” which corresponds with the southern boundary of plot No. 920 in the 
Kistwar map of 1840, and on the south by the plaintiffs villages mentioned 
in the plaint;” 
and in a further passage of his judgment the same learned 
Judge declared :_ 


“On a consideration of all the evidence in the case, I am clearly of 
opinion that the plaintiff has proved that the entire block of land bounded on 
the north by the southern boundary of plot No. 920 in the Kistwar map of 
1340 or the black line in the map of 1851 and on the south by the plaintiffs 
villages mentioned in the plaint was settled as Sheopur Diar Naubarar with 
the predecessors-in-title of the defendants.” 


It is admitted_it must of course be admitted__that tha! 
entire block so taken is not limited by any measure as descrip- 
tive of the block. It must be further admitted that, upon the 
antecedent documents thus legitimately taken into view, that 
entire block, subject to the matter of the boundatfies mentioned, 
was settled as the new mahal of Naubarar. 


In those circumstances their Lordships are of opinion that 
the point as to competency is well taken and that this appeal 
is incompetent. 


A point was mentioned with regard to the revenue assessa- 
ble from the neighbouring mahal of Gangbarar by the revenue 
authority. Their Lordships enter in no way whatsoever upon 
that matter and make no pronouncement which would be either 
limitative or regulative of the rights of parties with regard to 
revenue proceedings. Such a point is not before their Lord- 
ships. 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed on the ground of incompetency and 
to allow against the appellants to the respondent the costs of 
these proceedings. 


Solicitors for appellants : Watkins and Hunter. 
Solicitor for respondent : E. Dalgado. 
A. de M. A ppeal dismissed. 
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e In THE High COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE RAMESAM AND Mk. JUSTICE 


VENKATASUBBA RAO. x 
Kumara Goundan jew A ppellant* (3rd Defendant 
Appellant) . 
UV. . 


Thevaraya Reddi and others ... Respondents (Supplemental 
Plaintiffs 2 to 4 and Defendants 1 
and 4 to 6). 

Civil Procedure Code of 1908~—O. 21, R. 58—Claim—Order dismtssing— 
Consiruction—Dismissal on grouna ef delay or dismissal om ground that suit 
15 inevitable—Dismissal ‘on latter ground—Suit under O. 21, R. 63—Necessity— 
Limitation—Ajftachment in execution—Dismissal of execution petition for default 
—Effect on attachment—Claim—Order disallowing—Sutt under O. 21, R. 63 to 
set aside—Necessity—Attachment to get rid of which claim was made—Cesser 
of—E ffect. 

Where the order disallowing a claim stated : “ The contest is practically 
between the two claimants and a suit is inevitable. On the ground that the 
claims have been preferred too late and the delay is not satisfactorily explained, 
I disallow the claim.” Qsaere : Whether the order could be construed as one 
dismissing the petition on the ground of delay. Held that, if the order could 
not be so construed, the decision of the Full Bench in Venkataratnam v. Ranga- 
nayakamma, I L R 41 M 985 would not apply, and the claimant would not 
be precluded, in a suit brought by the purchaser at the sale held in execution 
of the decree, from raising the question of title. 

Where the final order on an execution petition was that it was dismissed, 
held that, whatever the effect of the'order might be as between the decree-holder 
and the judgment-debtor, persons who were not parties to the execution pro- 
ceedings were entitled to.rely upon the fact that the petition was dismissed on 
account of the unwillingness of the decree-holder to proceed with the execution 
petition. 

Where an execution petition is dismissed, the attachment effected in purau- 
ance of the petition ceases, 

Where a claim preferred to an attachment made in execution of a decree 
was disallowed, but the execution petition in pursuance of which the attath- 
ment was made was subsequently dismissed because the decree-holder was un- 
willing to proceed with the execution petition and the attachment itself there- 
fcre ceased to subsist, keld, that the claimant was not bound to institute a suit 
under O. 21, R. 63, Civil Procedure Code, to set aside the claim order and 
was not precluded from raising the question of title in a suit brought against 


‘him in respect of ‘the attached property on the ground that he did not file such 


a suit. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Salem in A. S. No. 5 of 1921 preferred 
against the decree of the Court of o District Munsif of 
Ndmakkal in Original Suit No. 2 54 of 1918. 


AA ŘE AA AA es ees 
“S. A. No. 247 of 1932. Sth December, 1924. 
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T. M. Krisknaswami Aiyar for appellant. 


C. Krishnamachariar for 3rd respondent. 
The Gourt delivered the following 


JUDGMENTS : Ramesam, J.: The facts of this case 
are as follows: In this case one Ramanadhan Chetty had 
obtained a decree against defendants 1 and 2 in S. C. S. No.296 
of 1915. In execution of that decree (E. P. No. 959 of 
1915) the decree-holder attached the suit property. The 
order to attach was made on 11th August, 1915 and the attach- 
ment was actually made on 6th September, 1915. ‘The sale 
was posted to 8th January, 1916. On 6th January, 1916 
the present 3rd defendant filed a claim petition. On 8th 
January, ‘1916, the sale was adjourned to 15th January, 1916, 
in order to enable the Court to enquire into the claim. But 
the claim petition was actually disallowed only on 17th Janu- 
ary, 1916. The order disallowing the claim petition runs 
as follows: “In these two cases rival claimants have pre- 
ferred claims to the property in dispute. The judgment-dektors 
are minors and two persons purporting to be their guardians 
have sold in one case the whole property and in another half 
the property to the two purchasers respectively who are 
adjacent land owners. The contest is practically between the 
two claimants and a suit is inevitable. On the grounds that 
the claims have been preferred too late and the delay is not 
satisfactorily explained, I disallowed the claim.” ‘Seeing that 
the attachment was made on the 6th September, 1915 and the 
claim petition was filed on 6th January, 1916 it is difficult to 
believe that there was such a serious delay in the case as to 
justify a dismissal without enquiry. It is doubtful that the 
District Munsif really meant to dismiss the claim petition on 
the ground of delay in view of his remark “ The contest is 
practically between two rival claimants and a suit is inevitable.” 
He seemed to think that whatever his order was, a regular suit 
was so certain that to enquire into the merits at that stage 
would be a waste of time and it was desirable to avoid waste of 
time at that stage. It is, therefore, difficult to construe the Dis- 
trict Munsif’s judgment as one dismissing the petition on the 
ground of,delay in spite of the express statement to that effect. 
If the judgment of the District Munsif cannot be regarded 
as one disposing of the ¢laim petition on the ground of delay 
then the Full Bench decision in Venkatar&tnam v. Ranganaya- 

R78 . ° 


618 THE MADRAS LAW JOURNAL REPORTS. [VOk. XLVIII. 


k&mma (1) does not apply ; and the issue.which raises the 
question of title will have to be gone into. But I do not wish 
to rest my judgment in this case solely on thisegrownd in view 
of the ambiguous nature of the District Munsif’s,qrder. Mr. 
Krishnaswami Atyar has contended that E. P. No. 959 of 
1915 was dismissed and with its dismissal the attachment**has 
ceased to exist under R. 57 of O. 21, Civil Procedure Code. 
The E. P. No.-959 of 1915 with all orders thereon up to Ist 
February has now been exhibited in Second Appeal as Ex. A. 
E. P. No. 196 of 1916 is exhibited as Ex. B. What happen- 
ed was that on 17th January, 1916, after the claim petition 
was disallowed the decree-holder requested the Court to stop 
the sale. At any rate that is the note made on the execution 
petition. Mr. Krishnamachari who appears for the respond- 
ent now suggests that that was not the result of the unwilling- 
ness on the part of the decree-holder to proceed with the sale 
but it was at the suggestion of the District Munsif that he 
stated he would file another petition and was willing to with- 
draw the same. He relies on E. P. No. 196 of 1916 which 
was filed on the 31st January, 1916, and on which an order 
was made directing notice for fresh proclamation. ‘This was 
ordered on 21st February, 1916. In that petition, the peti- 
tioner stated that the Court‘suggested that another petition 
may be filed on 1st February. No doubt the facts are some- 
what suspicious and support Mr. Krishnamachariar’s sugges- 
tion. But the first petition was not very old at the time and 
there does not seem to be any particular reason why the Dis- 
trict Munsif should be anxious to have it taken out of the file 
for statistical purposes being only five months old and suggest 
to the party to file another petition. If the District Munsif 
did so for such purposes no doubt it is improper. The decree- 
holder seemed to be willing to oblige the District Munsif. 
Anyhow he was willing that the fact should appear as if he 
was not prepared to proceed with the E. P. No. 959 of 1915 
on 17th January, 1916. The final order in E. P. No. 959 
of 1915 on the ist February was that the petition was: dis- 
missed. Whatever the effect of that order was between the 
decree-holder and the judgment-debtor, persons who are not 
patties to the execution proceedings and who do not know all 
that passed between the Court and the decree-holder are en- 


titltd to rely oni the fact that the petition was dismissed on 
A . 
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account of the ynwillingness of the decree-holder to procted 
with E. P. No. 959 of 1915. The result of this was that 
the psi lp se to exist under O. 21, R. §7. Though 
a fresh order on E. P. No. 196 of 1916 was taken without a 
“fresh attachment and is final and binding between the decree- 
hoktier and the judgment-debtor and cannot be questioned on 
account of want of attachment, the present 3rd defendant is 
entitled to rely on the result of the dismissal of the earlier 
petition and say that the attachment has ceased to exist so 
far as he is concerned. 

If the attachment has ceased to exist the next question 
that arises is whether the order on the claim petition, dated 
17th January, compels the 3rd defendant to set it aside within 
one year and precludes him from raising his title in the absence 
of his suit within one year. On this question it is convenient 
if I make an extract from my judgment in A. S. No. 36 of 
1920 referring this identical point to the Full Bench. 

The appellant next contends that the order of 8th August, 
1916, has not got to be set aside because the attachment to get 
rid of which, the claim petition was filed, had ceased to exist. 

I will first observe that.the effect of an order on a claim 
petition may be different according as the judgment-debtor 4s 
or is not a party to the inquiry. It was pointed out in 
Moidin Kutti v. Kunht Kutti Ali (2) that the judgment- 
debtor may not be a party to the inquiry on the claim petition 
and in such a case the order though in favour of the claimant 
and opposed to the judgment-debtor’s rights need not be con- 
clusive against the judgment-debtor if no suit is filed by him 
within one year to set it aside. Conversely, if adverse to the 
claimant and in favour of the judgment-debtor it need not be 
set aside by the claimant to the full extent it may sound in 
favour of the judgment-debtor and has to be set aside only 
so far as the order is in favour of the decree-holder concerned. 
If the judgment-debtor is a party, then the order on the claim 
petition decides not only questions between the claimant and 
the decree-holder, but also questions between the claimant and 
the judgment-debtor, the latter being in general much broader 
in scope than the former. ‘To put it in other words : as sogn 
as a claim petition is filed, there are three possible parties to 
the inquiry__the claimant, the decree-holder and the ‘judgment. 


debtor and we may. have,two classes of cases : (1) Cases in 
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which all three are parties. In such a case,an order against 
the claimant will be wider in scope and has effects reaching 
much farther than in the second class. 2), Cages in which 
the claimant and the decree-holder are the only parties. In 
this case the order is narrower in scope and its consequences 
are not so far-reaching as in class (1). *. 


An example will make my meaning clear. Æ obtains a 
decree against B for Rs. 200 and attaches a house worth 
Rs. 3,500. C claims ownership of the house and objects to 
the attachment. If 4, B and C are parties to the inquiry and 
the claim petition is dismissed, it is obvious that the effect of 
the order is to hold that C is not the owner of the house and 
B is the owner, the order in favour of B operating to help 
A and other creditors of B. <A regular suit by C in such a 
case to set aside the order to the fullest extent has to be 
valued at Rs. 3,500 and has to be filed in a Court competent 
to try that suit. 


But if only 4 and C are parties to the inquiry, the effect 
of the dismissal of C’s petition is simply to hold that 4 has 
got ‘a right to pursue the attachment and C has not got a 
right to object to the attachment. It is not to decide 
that C is not the owner of the property and that Bis. A 
regular suit to set aside the order should be valued at Rs. 200 
and not at Rs. 3,500 and may be filed in the District Munsif’s 
Court. It may be that the reason of the order is that C is 
not the owner and it may be that, in the regular suit that 
follows, the issue that may be framed relates to the title of C 
(especially so if B is a party to the suit). These remarks 
follow from Krishnaswami Naidu v. Somasundaram Chet- 
tiar (3), Sadaya Pillai v.: Amurthathachy (4) and Feda- 
lingam Pillai v. Veerathal (5). I will refer to these cases 
later on again, but at present I have made these general re- 
marks as it is useful to remember the distinction in the dis- 
cussion of cases. 


The earliest case on the point raised before us is Umesh 
Chunder Roy v. Raj Bullubh Sen (6). At page 281, 
Tottenham, J. says :—“ The finding of the Court in the 


e¥ecution department that the sale was invalid only meant 
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© 
that the sale" was invalid as against the judgment-creditor, and Pape 
as against any purchaser who might purchase at a sale held in v, 
execution following that attachment.” In view of the lat- Thevaraya 


ter clause, I do not see what meaning can be obtained by lay- 

“ing spgcial emphasis on the words “ against the judgment- 
creditor.” It may be that the reason of the order on the 
claim petition in that case was that the sale was made during 
attachment (see S. 64 of the present Code) but I do not see 
what argument can be derived from this fact unless the order 
on the claim petition which held that “ the sale was invalid ” 
expressly limited the operation of the order to claim petitions 
objecting to the particular attachment and saved other claim 
petitions to other possible attachments. The fact remains . 
that the claim was dismissed with a general opinion that the 
sale was invalid without any limitation on the effect of the 
opinion. 


The next case is [brahimbai v. Kabulabai (7). Bird- 
wood, J. said: “The second attachment was a new and distinct 
act giving a new cause of action on which the plaintiff 1s en- 
titled to a fresh enquiry and decision.” This Was followed in 
Gopal Purshotam v. Bai Divali(8) in which Sargent, C. J. says 
“when that attachment was removed by the judgment-creditor’s 
own act on 20th November, 1888, there was no longer an 
attachment or any other proceedings, etc.” In Krishna Prasad 
Roy v. Bipin Behari Roy(g) their Lordships say at page 231 : 
“The object of the claim preferred by the plaintiff under 
S. 278, Civil Procedure Code, was to obtain the removal of 
the attachment, and when that attachment had been removed 
after payment of the decretal amount there was no longer an 
attachment or any proceeding in execution on which the-order 
could operate to the prejudice of the plaintiff, and therefore 
there was no necessity to bring a suit to set aside the order 
We are unable to accept the view suggested on behalf of the 
appellants that, in spite of the withdrawal of the attachment, æ 
the dismissal of the claim under S. 281, Civil Procedure Code, 
could, by virtue of the provisions of S. 283, Civil Procedure 
Code, have the effect of finally determining the question of 
title between the parties. ” 


Ramesam, J. 








° 
7- (1888) ILR «3B 72, ı 8. (1893) ILR 18 B 241. 
9.” (1903) I-L R 31 C 22%. 


Kumara 
Goundan 
v. 
Thevaraya 
Reddi. 


e 


Ramesam' J. 


622 THE MADRAS LAW JOURNAL REPORTS. [voŅ. XLVII. 


e The next case is Koyyana Chittemma y. “Doosy Gava- 
ramma (10). It doesnot appear clearly from the facts 
whether the judgment-debtor was a party to the ¢ claim pro- 
ceedings though, on the whole, it looks as'’he was not. The 
order on the claim petition was held conclusive against the 
claimant as between and a subsequent vendor from the jedg- 
ment-debtor. I am indebted to my learned brother (Spencer, 
J.) for the suggestion that this case can be justified on the 
ground that the subsequent vendor paid off the amount of the 
decree.i; execution of which the claim wasipreferred and may 
therefore be regarded as having been subrogated to the rights 
of the execution-creditor. This was not the actual ground 
of the judgment which seems to proceed on a too literal read- 
ing of S. 283. The learned Judges distinguish the cases in 
Umesh Chunder Roy v. Raj Bullubh Sen (6) Ibrahimbai v. 
Kabulabat (7), Gopal Purshotam v. Bai Divali (8) and 
Krishna Prasad Roy v. Bipin Behari Roy (9) 
on the ground that in all these cases, the raising of the first 
attachment was within a year of the order on the claim,pro- 
ceedings. I find it difficult to follow this ground of distinction. 
In the first place, if it is conceded that the order becomes use- 
less and inoperative when the attachment ceased within one 
year of the order, this is a concession not allowed by the 
literal reading of the section. Secondly, if the operativeness 
of an order on a claim petition is to be regarded as conditional 
on the continuance of the attachment, it is difficult to see why 
the cession f the attachment within one year should destroy 
the operativeness and the cessation of it beyond one year 
should have just the opposite effect merely because a suit to 
set aside could not be brought more than one year after the 
date of the order. It seems to me a novel legal conception. 
Thirdly, the fact that the decrees were paid off within one 
year seems to be an accident. Not one of the eight Judges 
laid any emphasis on the fact. The only difference I can see 
between the two cases (the raising of the attachment within 
one year and its raising beyond one year) is that in the former 
case, the unsuccessful claimant who waits incurs no risk as he 
knows for certain within one year that the attachment in exe- 


OO ese 
6. (1882) ILR 8 C 279. 
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cution of it has ceased to exist and in the latter he takes a rfsk 
by not suing as he cannot be certain that the attachment will 
be raised. e Bute do not see why when the event, on which he 
takes his chance, viz., the cessation of the attachment by the 
“payment of the decree or for other reason, happens, he should 
not’take advantage of it simply because he took risks in so 
waiting. This distinction has not been approved by Seshagiri 
Aiyar, J., in Vedalingam Pillai v. Vieerathal (5) and the deci- 
sion in Chittemma v. Doosy Gavaramma (10) must be regard- 
ed as unsound except on the ground that the judgment-debtor 
must be regarded as a party to the order on the claim proceed- 
ings. This is how it was treated in all cases in which it was 
cited with reference to this point in Krishnaswami Naidu v. 
Somasundaram Chettiar’ (3) and Ponaka Balarami Reddi v. 
Hazi Mahomed Abdul (11). In my opinion, after these 
cases, it is futile to rely on Koyyana Chittemma v. Doosy 
Gavaramma\(10) as an authority of any value. 


Another distinction has been suggested by the respondents 
in respect of the cases in Umesh Chunder Roy v. Raj Bullubh 
Sen (6), Lbrahimbai v. Kabulabai (7), Gopal Purshotam v. 
Bat Divali (8) and Krishna Prasad Roy v. Bipin Behari 
Roy (9). It is said that the question of the conclusiveness of 
the order arose in a proceeding unconnected with ‘the 
decree in the execution of which the claim was preferred. In 
Umesh Chunder Roy v. Raj Bullubh Sen (6) and lbrahimbat 
v. Kabulabat (7) the point arose in connection with the exe- 
cution of ,a second decree though in Umesh Chunder Roy v. 
Raj Bullubh Sen (6) it was a second decree based on the same 
right as the first. In Gopal Purshotam v. Bat Divali (8) 
and Krishna Rrasad Roy v. Bipin Behari Roy (9), the question 
arose in later suits unconnected with the decree though in the 
former the party opposed to the unsuccessful claimant was the 
successful decree-holder claiming in some other 
right. The contention amounts to this, wiz., the 
order is conclusive against the claimant in so far as he 
seeks to resist the particular decree though the attachments 
may be different but not conclusive as against different decrees 


3. (1907) ILR 30M 335:17 ML J.95 (F B). `% 
5. (1919) 37 ML J 547. 6. (1882) I L R 8 C 279. 
7. (1888) I L R 13 B 72. 98. (1893) ILR 18 B 241. è 
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thotigh of the same decree-holder and a fortiori of different 
decree-holders. The distinction no doubt helps the respond- 
ents inthe present case but is opposed 4o'the decision in 
Gollampalh Subbayya v. Shankara Vienkataratnam (12). Inci- 
dentally I may observe this distinction concedes that the deci-* 
sions in Koyyana Chittemma v. Doosy Gavaramma (10) ang in 
Singariah Chetti v. Chinnabbi (13) are erroneous and that the 
language of O. 21, R. 63 should not be taken too literally. 
I think the distinction in so far as it seeks, to apply the conclu- 
siveness of -an order to different attachments in execution of 
the same decree is opposed to the principle of Krishnaswam1 
Naidu v. Somasundaram Chettiar (3) the reasoning 
in which equally applies to a case where there is a decree for 
costs to the extent of Rs. 200 and for mesne profits of the 
value of Rs. 3,500 and the first attachment was for costs only 
and the latter attachment is for the mesne profits. I also 
observe that the emphasis in all the four cases is on the non- 
identity of the attachments and not of the decree as the words 
underlined by me in the quotations from those judg- 
ments show. ° 

If the language of O. 21, R. 63 is read literally it may 
apply not ọnly— 

(a) to claimants resisting rights worked out in pursu- 
ance of the attachment to which the claim is made (in my 
opinion the operation of the rule ought to be confined to this 
class) but also to 


(b) (1) between the claimant and other attachments 
under the same decree ; 


(2) between the claimant and attachments under other 
decrees of the same decree-holder ; 


(3) between the claimant and the decree-holder, what- 
ever the right be on which he relies ; 


(4) between the claimant and all other decree-holders 
of the same judgment-debtor and all other persons claiming 
rights against the same judgment-debtor such as mere creditors 
who have not obtained decrees ; 


o (5) between the dani and judgment-debtor (jnclud- 
ing ” his assignees ) ; 
° 3. (1907) I LR 30 M 335: 17 ML J95 (FB). 
10. (1905) I L R 29 M 2235:36 ML J 136. 
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(6) between the claimant and all persons (even if 
unconnected with the judgment-debtor) interest in denying the 
title of the glaimant, [See Viedalingam Pillai v. Veerathal (5) |. 

To allow the extension of the section so as to apply to 
elass (6) is to create a species of orders in rem which are un- 
known except in Probate and Matrimonial proceedings. Even 
the doctrine of res judicata does, not apply so as to bar a per- 
son 4 from urging his right against C by reason of a former 
adjudication (adverse.to 4) between A and B. [Justice 
Holloway points out in Sri Rajah Kakarlapud: Suryanara- 
yanaraju Garu v. Chellamkuri Chellamma (14) that such a 
plea is allowed in Continental jurisprudence]. 


To allow the extension to class (5) is to ignore the dis- 
tinction between the cases where a judgment-debtor is a party 
and where he is not which I pointed out at the beginning of 
the judgment. . 

To allow the extension to class (4) is to imagine that mere 
simple creditors and money decree-holders have got some 
interest in the property of their debtors and judgment-debtors 
though there is no charge on the property and rfot even attach- 
ment of it. 

To allow the extension to classes (2) and (3) is to 
imagine that a person 4, by merely obtaining a decree against 
B and attaching B’s property under it has got a right to predi- 
cate that B is the owner of the property and not C for the pur- 
pose of all possible decrees he may obtain against B and all 
other purposes in respect of which he may come into conflict 
with C__a right unknown to law. 

To allow the extension to class (1) is inconsistent with 
Ktishnaswami Naidu v. Somasundaram Chettiar (3) and 
ignores the possibility of a decree being paid up by the judg- 
ment-debtor, or of an attachment being raised. 

My view is supported by the two Bombay decisions and 
the two Calcutta decisions I have already mentioned by 
Ponaka Balarami Reddi v. Hazi Mahomed Abdul (11) 
(though the point was not necessary for the decision) by 
Gollampalli Subbayya v. Shankara Venkataratnam (12) (a 
very strong case on the facts) and by Manilal Girdhar v. 
Nathdlal Mahasukhram (15). Ignoring Koyyana Ohi- 


e 3. (1907) IL R 30 M 335: 17 ML J 95 (F B). 
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temma v. Doosy Gavaramma (10) the only decision in favour 
ot the appellants is Singariah Chetti v. Chinnabbi (13). I 
have already commented on this in Lakshmi dmmal v. Kadi- 
resan Chettiar (16) and one of the decisions I have referred 
to in this judgment except Gollampalli Subbayya v. Shankare 
Venkatarainam (12) has been cited in it. It was based on 
a decision in Ramaswami Chetti v. Alagiri Chetti (17) in 
which the only question decided was whether the suit abated 
by reason of the satisfaction of the decree. The Code pro- 
vides for no abatement except on-death. Their Lordships 
held that the suit did not abate. I do not think it is permis- 
sible to infer from this that the order on the claim ‘inquiry 
continues operative after the cessation of the attachment in 
a case where no suit was filed. I think the filing of the suit 
makes all the difference. The decisions in Ponnuswemi Pillai 
v. Samu Ammal (18), Lakshmanan Chettiar v. Parastvan 
Pillai (19) and Velu Padayachi v. Arumugam Pillai (20) do 
not help us as they are plain examples of the application of 
O. 21, R. 63 without the complications of the cessation of 
the first attachment. I think the decisions in Singariah Chettt 
v. Chinnabbi (13) and Gollampalli Subbayya v. Shankara 
Venkataratnam (12) are irreconcilable. Some reliance has 
been placed on the language of S. 64 of the Code. When 
we remember that S. 64 and O. 21, Rr. 58—62 used to be 
in the same chapter of the former Codes, 5. 64 supports my 
view and shows that the object of the Legislature in providing 
against obstacles and objections to an attachment is the pro- 
tection of rights created in pursuance of the attachment only. É 


The view I there took was that an order on a claim peti- 
tion is final against the claimant in so far as the rights worked 
out in pursuance of the particular attachment are concerned. 
The only thing that I would now add in addition to the reasons 
given there is that O. 21, R. 58 runs :_“ Where any claim 
is preferred to, or any objection is made to the attachment of, 
any property attached in execution of a decree on the ground 
that such property is not liable to such attachment, etc.” The 
language of the rule, especially the words “such attachment ”’ 


10, (1905) IL R 29 M 225: 16 ML J 136. 
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I think, supports, my reasoning in the passage quoted aboye. 
Seeing that there are a number of decisions of this High 
Court taing this view, namely, Ponaka Balarami Reddi v. 
Hazi Mahomed “Abdul (11), Gollampalh Subbayya v. 
Shankara Venkataratnam (12) and Sadaya Pillai v. Amurtha- 
thaghy (4) inasmuch as my learned brother agrees with my 
view, I do not think it is necessary to refer this case to the 
Full Bench solely on account of the decision in Singariah v. 
Chinnabbi (13). The second appeal will, therefore, be 
allowed and the suit remanded for fresh disposal as regards 
3rd defendant. The appellant will have a refund of the 
Court-fees paid in this Court and in the Lower Appellate 
Court. Costs in the first appeal and second appeal will be 
paid by the appellant as he'has not raised the point about 
the cesser of attachment by filing the two execution petitions 
which have not been exhibited. Costs in the Court of first 
instance to abide the result. 

Venkatasubba Rao, J.: | agree and have nothing to 
add. 

A.S. Ya BARENE, Appeal allowed. 

PRIVY COUNCIL. ° 

(On Appeal from the High Court of Judicature at Madras.) 

PRESENT : ViscounT FINLAY, LORD ATKINSON, SIR 
JOHN EDGE AND SIR LAWRENCE JENKINS. 


Venkatadri Appa Rao and others ... Appellants* 


v. 
Parthasarathi Appa Rao and others ped Respondents. 


Limitation Act, 1908, Art. 123 to Sch I—“ When legacy or share becomes 
payable or deliverable” —Hindu Law—Widow—Right to possession of deceaesd 
Hindu owner's estate—His widow's wall bequeathing income, etc., of her interest 
therein—Alleged adoption of their son into another family—Suit by widow for 
possession and declaration of invalidity of adoption—Her death pending suit 
without having received income from husband’s estate—Rules for interpretation 
of wills. 

Venkataramayya Appa Rao (who died about 1890) and his wife, Venkay- 
yamma, had one son, Narayya, whom Papamma in December 1890 went through 
a ceremony of adopting. Narayya died on the 4th August, 1895. Disputes 
then arose between Venkayyamma and Papamma as to the right to possession 
of the Medur estate, which was vested in him at the time of his death, and 
in October 1895, Venkayyamma instituted a suit (No. 35 of 1895 in the Court 
of the Subordinate Judge, Ellore) against Papamma, claiming a declargtion 


*P C Appeal No. 25 of 1924. 30th January, 1925. 
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that Papamma’s alleged adoption of Narayya was invalid, and possession of 
Medur with all its savings, appurtenances, etc. While the suit was pending, 
in March, 1899, Venkayyamma died, bequeathing by paras. 5 and 6 of her 
will certain promissory notes, cash, etc. belonging toe Médur afid the interest 
thereon, in specified shares to her two brothers. In her place, Venkata Narasimha 
acd Rangayya, the two surviving paternal uncles of Narayya, and nearest 
teversioners to the Medur estate, were brought on the record. On thè 2nd 
December, 1899, the Subordinate Judge, Ellore, dismissed the suit ; the plain- 
tiffs appealed and a new party thereto was added, viz., Parthasarathi, cousin 
of Narayya’s natural father, whose claim to a one-third share in Medur in 
Suit No. 44 of 1899 before the District Judge, Godavari, was subsequently in 
December 1903 -dismissed,—and—who also- in consequence appealed therefrom. 
On the 2cth November, 1905, the High Court heard all these appeals together, 
allowed that of Parthasarathi in Suit No. 44 of 1899, and dismissed that of 
Venkata Narasimha and Rangayya in Suit No. 35 of 1895. These latter then 
app@aled to the Privy Council, but died before the hearing, and their sons 
were then brought on the record as appellante. In December 1913, the Privy 
Council decided that Narayya’s adoption by Papamma was invalid , that Venkay- 
yamma was entitled for her life to the net income of Medur from the date 
of Narayya’s death, and that upon Venkayyamma’s death, Venkata Narasimha 
and Rangayya became entitled as reversionary heirs to Medur, which, upon 
their death, devalved with its lands, profits, etc., to their sons in equal moieties. 
Owing to the disputes and litigation aforesaid, Venkayyamma had never received 
the income of Médur, and it therefore became part of her estate after her 
death. In actions instituted in 1916 by the legatees under her will for payment 
out of their respective legacies, held, that (i) Venkayyamma had full power 
ta dispose by her will of the Promissory notes, cash, and income of Medur 
accruing, but remaining undrawn by reason of the pendency of Suit No. 35 
of 1895 during her life, as she was entitled to a life-interest in her deceased 
husband’s estate, and her will was to be construed as referring to income from 
the property allocated to her by the final decision and determination of thar 
suit; and (it) the words “payable” and “ deliverable” in Art. 123 of the 
First Schedule to the Limitation Act, 1908, are to be interpreted with reference 
t. the time when the administrator or executor of a deceased person’s estate has 
the share or legacy actually in his hands enabling him to make it over to the 
beneficiary, and consequently if, at the time when the will bequeathing such 
money or legacy is executed, the acquisition of the estate or of the moneys 
belonging thereto is deferred or is dependent upon the event of litigation then 
pending directly referring to the property, time does not begin to run against 
the legatees for enforcing their claims until the date when such pending litiga- 
tion is finally determined by decree. 

Basso Kuar v. Dkum Singh, LRis lA 211; Lord v. Lord, 2 Ch A.788 ; 
Roddy v. Fitzgerald, 6 H L C 876 ; and Gordon v. Gordon, LR 5 E &I A284 


referred to. 
Consolidated appeal from a judgment and three decrees 
(4th April, 1922) of the High Court in Letters Patent Appeals 
Os. 20, 24 and 25 of 1924, reversing three decrees and the 
preVailing judgment of Sadasiva Aiyar, Js dated the 22nd 
April, 1921 of a Division Bench of the same Court, which 
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affirmed three decrees and a judgment (29th November, 1987) 
of the Subordinate Judge, Bezwada, in Suit Nos. 30, 87 
88 of 1I91f. e | 
The material facts are fully set out in the judgment of their 
“Lordships. 
The Judgment appealed from is reported in 43 ML J 486. 
A. M. Dunne, K. C., S. Swaminathan, B. Dube and K. V. 
L. Narasimham for appellants. 
L. de Gruyther, K. C., A. H. Clauson, K. C., J. M. Parikh 
and P. Chenchiah for respondents. 
30th January, 1925. The Judgment of the Board was 
delivered by 
SIR JOHN Edge. These are consolidated appeals from 
three decrees, dated the 4th April, 1922, of the High Court 
at Madras, which had reversed three decrees, dated the 22nd 
April, 1921, of a Division Bench of that Court, by which three 
decrees, dated the 29th November, 1917, of the Subordinate 
Judge of Bezwada dismissing original suits numbered 30, 87 
and 88 of 1916 had been afhrmed. The suits had been insti- 
tuted in the Court of the Subordinate Judge of Bezwada on 
the following dates : No. 30 of 1916 on the 26th April, 1916; 
No. 87 of 1916 on the 6th December, 1916 ; and No. 88 of 
1916 on the 9th December, 1916. It was agreed at the 
hearing of these appeals that in drawing up the decree of the 
High Court in O. S. No. 30 of 1916, L. P. A. No. 20 of 1921, 
that the words “ mesne profits”’ in paragraph 3 of the decree 
should have been “income” and their Lordships amended 
that: decree by substituting in it for the words “ mesne profits ” 
the word “income.” There was no question of mesne pro- 
fits in the case. 
In Suit No. 30 of 1916 Sri Rajah Parthasarathi Appa 
Rao Bahadur was the plaintiff, and Sri Rajah Venkatadri 
Appa Rao Bahadur, Sri Rajah Venkataramayya Appa Rao 
Bahadur and Sri Rajah Sobhanadri Appa Rao Bahadur and 
the Court of Wards were defendants. By an order of the 
Court of the 6th December, 1916, the Court of Wards was 
discharged from being a defendant, and the second defendant 
was appointed guardian of the third defendant, who w&s a 
minor. The suit was to recover a legacy of Rs. 80,000 be- 
queathed by Venkayyamma, a widow, by her will of the goth 
January, 1899, to her sister-in-law Inuganti Kasturammah, a 
legacy of Rs. 40,000 bequeathed by theesame will to another 
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Eee sister-in-law Inuganti Venkataramanayyamma, and shares of 
Venkatadri the residue of the testatrix’s property which she had bequeath- 
Appa Rao ed to her brothers Chinna Rao and Buchi Thanmmayya. The 


Partha- plaintiff was the assignee of all the above-mentioned legacies, 
pea and he claimed them as such assignee. He also claimede 
Sis John interest on those legacies, and other relief. ` 

- Edge. In Suit No. 87 of 1916, Sri Damera Venkata Rajagopala 


Seet Rayyamma Rao was the plaintiff, and Sri Rajah Meka 
Venkatadri Appa Rao Bahadur Garu, Sri Rajah Meka Ven- 
kataramayya Appa Rao-Garu, and Sri Rajah Sobhanadri Appa 
Rao Bahadur Garu, by his brother and guardian the second 
defendant, were the defendants. The plaintiff claimed to 
recover a legacy of Rs. 40,000 bequeathed to him by the same 
Venkayyamma by her will, with interest thereon, and other 
relief. 


In Suit No. 88 of 1916, Lakkaraju Bapayya was the 

` plaintiff, and the defendants were the persons who were the 
defendants in Suit No. 30 of,1916 and in Suit No. 87 of 1916. 
The plaint in the suit was filed under S. 26 of the Code of 
Civil Procedure, 1908, and under O. 1, R. 8, and O. 7, R. 1 
of that Code. The plaintiff claimed to recover Rs. 2,000 
bequeathed to him by Venkayyamma by her will and interest 
thereon and a decree, and that for such purposes necessary 
accounts should be taken and that the property of the testatrix 
should be administered by the Court, and prayed for other 
relief. 


When it may be necessary later in the judgment to refer 
to any of the parties to this litigation, they will be referred to 
by their names without any descriptive addition. 

Except the Court of Wards, all the original defendants 
and the representatives of those who died who have been 
brought on the record, were nearly related to each other and 

zi to Venkataramayya Appa Rao, of whom Venkayyamma was 
e the widow. 
To understand how these suits arose and the positions 


° of the parties to them, it is necessary to refer briefly to a 
litigation which began on the 21st October, 1895, and to some 
othgr facts. 


“ The suits in which these consolidated appeals have arisen 

were instituted in 1916 in the Court of the Subordindte Judge 

5 of Bezwada to obtain payment of legaciese which Venkay- 
yamma, a Hindu widow, had bequeathed by her will of the 
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30th January, 4899. She died on the gth March, 1999. = 
The due execution of the will is admitted, but the suits have Venkatadri 
been contested by the defendants on several grounds, of which Ppa 
those which are now in the least material are that the testatrix Partha- 


“left ng property out of which the legacies could be paid ; that Appa Rao, 
the will has been incorrectly construed by the High Court at 
Madras ; that the suits or one of them is barred by a pre- Edge, 
vious suit which was brought in 1902 ; and that the suits 
were not brought within time. In order to understand those 
contentions it is necessary to refer at some length to a some- 
what complicated history. 


Venkayyamma, the testatrix, was the widow of Venkata- 
ramayya Appa Rao, who had died before 1890. They had 
one child, a son, Narayya Appa Rao, who died on the 4th 
August, 1895, while he was a minor. He died unmarried 
and had not made a will. When he died he was the last 
male owner of the Medur estate. The Court of Wards had 
taken charge of the Medur estate during his minority and 
continued to be in charge of it until December, 1895, when a 
Receiver, appointed by a Civil Court, having jfrisdiction took 
possession of it. The estate of Medur continued to be in 
charge of Receivers, duly appointed, until after 1902. The 
Receivers acted as officers of the Civil Court, and it was their 
duty to bring and to defend suits affecting the estate, to collect 
the rents and profits of the estate, to render accounts to the 
Civil Courts, to invest balances of money which, might be in 
their hands, and to pay moneys received by them into a local 
branch of the Bank of Madras after deducting necessary and 
legal expenses. The moneys paid into the Bank by the 
Receivers and the Government promissory notes and other 
securities in which moneys derived from the Medur estate 
were invested were under the control of the Civil Court for 
the benefit of those who might be entitled to them. 


The Medur estate and the Nidadavole estate with the ° 
latter these suits are not concerned__had formed parts of a 
large Zamindari in the Province of Madras, and the families a 
respectively in which they were vested were nearly 
related. In December, 1890, Rani Papamma Rao, whoewas 
the childless widow of the last male owner of the Nidadavole 
estate, Went through a ceremorw of adopting Narayya Appa 
Rao as a son to her late husband. As will later be seen, it 
was held by the Board in 1913 that ghe had not power to 
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make the adoption and that it was invalid. , Until that deci- 
sion.of the Board in 1913 it seems to have been generally con- 
sidered that the adoption was valid. Shortly,aftey Narayya 
Appa Rao died in August, 1895, disputes arose between Rani 
Papamma Rao and Venkayyamma as to the right tp thes 
possession of the Medur estate. The former claimed a right 
to the possession as the mother by adoption of Narayya Appa 
Rao; the latter, alleging that the adoption was invalid, claim- 
ed a right to the possession as his natural mother. The 
Court of Wards in September or October, 1895, passed a 
resolution to hand ovér to Rani Papamma Rao the possession 
of the Medur estate unless restrained by an injunction of a 
competent Court before the 1st December, 1895, and, there- 
upon, Venkayyamma instituted on the 21st October, 1895, in 
the Court of the Subordinate Judge of Ellore a suit against 
Rani Papamma Rao and the Collector of the Kistna District, 
who was the local agent of the Court of Wards, in which she 
claimed a declaration that the adoption of Narayya Appa 
Rao by Rani Papamma Rao was invalid, and also claimed to 
be placed in pessession of the Medur estate with all the 
savings, appurtenances, etc., of the estate. That suit was 
Suit No. 35 of 1895 in the Register of the Court at Ellore. 


When Venkayyamma died on the 9th March, 1899, her 
suit, No. 35 of 1895, was still pending in the Court of the 
Subordinate Judge, and on the 1st May, 1899, on the appli- 
cation of Venkata Narasimha Appa Rao he and his brother 
Rangayya Appa Rao were brought on the record of Suit No.35 
of 1895 as plaintiffs as being the two surviving uncles of 
Narayya Appa Rao and the nearest legal reversioners to the 
Medur estate. The Subordinate Judge of Ellore on the 
and December, 1899, made a decree dismissing the suit, and 
Venkata Narasimha Appa Rao and Rangayya Appa Rao sepa- 
rately appealed from that decree to the High Court at 
Madras. To those appeals, Parthasarathi Appa Rao, who 
was a cousin of Narayya Appa Rao’s natural father and had 
claimed a third share in the Medur estate, was made a party. 
He had claimed that third share in a Suit No.44 of 1899 in the 
Cogrt of the District Judge of Godavari, in which his, claim 


to a third share in the Medur estate was dismissed by a decree 


of that District Judge on the 12th December, 1903? From 
that decree of the District Judge of (sodavari dismissing his 
claim to a third sharg Parthasarathi Appa Rao appealed to 


PART XVE.) THE MADRAS LAW JOURNAL REPORTS. 633 


the High Court at Madras. The three appeals above mew 
tioned were heard together by the High Court at Madras, 
and on the goth November, 1905, the High Court by a decree 
dismissed the appeals of Venkata Narasimha Appa Rao and 
Feangayya Appa Rao, and allowed the claim of Parthasarathi 
Appa Rao to a third share in the Medur estate. From that 
decree of the 20th November, 1905, of the High Court at 
Madras Venkata Narasimha Appa,Rao and Rangayya Appa 
Rao appealed to His Majesty in Council. Before the appeal 
came on for consideration by the Board, Rangayya Appa Rao 
and Venkata Narasimha Appa Rao had died, and Venkatadri 
Appa Rao, son of Rangayya Appa Rao, and Venkataramayya 
Appa Rao and Sobhanadri Appa Ro, sons of Venkata Nara- 
simha Appa Rao, were brought on the record as the appellants. 


On the roth December, 1913, the Board reported to 
His Majesty, so far as is now material, that it ought to be 
declared that the adoption of Narayya Appa Rao by Rani 
Papamma Rao was invalid, and that on the death of 
Veéenkamma Rao (Venkayyamma) Rangayya Appa Rao and 
Venkata Narasimha Appa Rao became entitled a8 reversionary 
heirs to the Medur estate and the lands with mesne profits 
and moveable properties appertaining thereto and that the 
said estate with mesne profits and the moveable properties 
appertaining thereto ought to be divided into moieties be- 
tween the appellants Venkatadri Appa Rao as to one such 
moiety and Venkataramayya Appa Rao and Sobhanadri Appa 
Rao, minors, as to the other moiety. His Majesty on the 
19th December, 1913, having taken that report into considera- 
tion was pleased by and with the advice of His Privy Council 
to approve thereof and ordered that the same be punctually 
observed, obeyed and carried into execution. 

It will be observed that the claim to a third share in the 
Medur estate which Parthasarathi Appa Rao had made was 
not allowed, and that the right of Rangayya Appa Rao and 
Venkata Narasimha Appa Rao to the possession of the Medur 
estate as reversionary heirs did not arise until Venkayyamma 


had died on the gth March, 1899. 


The result of the appeal to His Majesty in Council estab- 
lished the fact that Venkayyamma had a right to the income 
received from the Medur estate from the death of her son 
Narayya Appa Rae on the 4th August, 1895, until she died 


on 9th March, 1899, less the expenses wf collecting it and- 
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le$s such expenses as were necessarily incursed in maintaining 
the Medur estate. ‘That income included any interest which 
was paid or payable upon any Government promissory notes 
which the Court of Wards may have held in respegt of moneys 
received from the Medur estate before the 4theAugusf, 
1895, and any interest paid or payable by banks in reSpect 
of such part or parts of her income which during her life the 
bank or banks had received on deposit or otherwise at interest. 
If Venkayyamma had actually received that income she might 
have added it to the Medur estate as an accretion, but she 
did not, and it remained at her absolute disposal by will or 
otherwise, and on her death it was part of her estate which 
was applicable for the payment of such legacies as she might 
bequeath by her will. 

Owing to the disputes which have been referred to and to 
the necessary action taken by the Civil Court to protect the 
Medur estate for the benefit of whoever might be entitled to 
the possession of it, Venkayyamma never obtained actual 
possession of the income to which she was entitled, but her 
estate, which ‘would be available for the payment of legacies 
bequeathed by her, consisted to a great extent of that income 
to which she had been entitled, and no one who was not her 
executor or an administrator of her estate appointed by a 
Court or a legatee under her will was entitled to receive 
what represented that estate or any part of it. After the 
death of Yenkayyamma her estate consisted of the income to 
which at the time of her death she was entitled and to what 
represented that income which had been invested or deposited 
in the Government Treasury, or in a bank or banks, and of 
any interest which might become payable in respect of such 
investment as long as it remained under the control and cus- 
tody of the Court. If the Court should hand over to any 
person not entitled to receive that estate or any part of it, 
such person would be liable to repay it to the person entitled 
to receive it with such interest in respect of it as it had made, 
or at least as it might have made if it had been deposited at 
Interest with the Bank of Madras or any other similar Indian 


bank of position. 
“ On the 30th January, 1899, Venkayyamma made her will 
which, so far as is material, was as follows :_ å 


° “Will executed on the 3oth day of January, 1899, by Sri Rajah Venkata 
Rajagopala Venkayyamma Rao Bahadur Garu, widow of late Sri Rajah 


‘Venkataramayya Appa Rfo Bahadur Zamindar Varu. 
Á ; 
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I have bæn ill for about four months past and now there is m 
swelling and hard bre&thing, and therefore, being afraid that I will not sur- 
vive, I, while in a sound state of constiousness and understanding make the 
following arrangements :— 

1. Out of the jewels and other valuables belonging to me, I have 
atteady sold a major portion and spent that amount as well as the amount bor- 
rowedy from my brother, Sri Rajah Inuganti Venkata Rajagopala Buchi Tham- 
mayya Bahadur Garu and from my younger brother, Chiranjivi Sri Rajah 
Inugiant} Rajagopala Venkatarama Chinna Rao, for the expenses of the Medur 
estate suit and for our maintenance and other expenses. 

2. Out of the minor jewels that are remaining with me at present, 
the jewels set with diamonds and pearls shall be divided into three shares, 
and out of those shares, one share shall be given to my elder brother Sri Rajah 
Inuganti Buchi Thammayya Garu and two shares to my younger brother Sri 
Rajah Chinna Rao. 

3. Further, the remaining gold and silver jewels, utensils, etc, and 
also cattle, shall be given to my two brothers as specified in paragraph 2. 

4. ‘The two silver maces of chobdars and orderlies which belong to 


us shall be given to my junior brother-in-law Sri Rajah Venkata Narasimha 
Appa Rao Bahadur, Garu. 


5. The Government promissory notes and cash relating to the Medur 
estate which have been in the custody of Court till this day, as well as the 
interest accruing thereon till payment of the amount, shall, be divided into 
tour shares, and out of them, one share shall be given to my elder brother Buchi 
‘Thammayya Garu, and three shares to my younger brother Chinna Rao, 


6. Out of the Government promissory notes and cash of the Medur 
estate which 'are remaining in deposit in Court and the jewels, etc., the amounts 
specified hereunder shall be first expended and only out of the remaining amount, 
one share shall, as stated in paragraph 5, be paid to my elder brother and 
three shares to my younger brother. 

Particulars of the expenses to be incurred ;— 
Ra A. P. 
ol. 80,000 0 o Rupees eighty thousand only to my younger sister-in-law 
Inuganti Kasturammah. 
2. 40000 o o Rupees forty thousand to my elder sister-in-law Inuganti 
Venkataramanayyamma Garu. 
40,000 o o Rupees forty thousand to my younger sister Damera 
Venkatarajagopala Seethayyamma. 
4» 12,000 © o Rupees twelve thousand to Inuganti Achayya Garu's son 
Venkatanarasimha Rao. 
5- 12,000 o o Rupees twelve thousand to Inuganti Kondamma Garu's 
daughter Bangaramma. 
1,000 o o Rupees one thousand to Inuganti Achayya Garu. 


7 1,000 © o Rupees one thousand to Chelikani Narasimharayasim 
Garu’s sons Suramma and Achayya. 


WI 
e 


8. 1,500 e0 o Rupees one thousand five hundred to the three daughters 
of Chelikani Natasimharayanim Garu. 
9. 600 o o Rupees si? hundred to Inuganti Papayya Garu’s wife 


Venkamma Garu. è 
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Particulars of the expenses incurred = 
> Rs: A. P. 

10. 5,000 o o Rupees five thousand to our agent Jandhyala Venkatapur- 
nayya Garu, who has been, working œn our behalf 
in our Medur estate suit with zeal and interest. 

II. 3,000 o o Rupees three thousand to R. Sriramulu Sastrylu Gart 
High Court Vakil. ` 


12 1,000 o o Rupees one thousand to Adapa Venkataswami. 

13. 1,400 o o Rupees fourteen hundred to Venkataramanna. 

14. 500 o a Rupees five hundred to Thirumalasetti Sobhanadri. 

15. 800 o o Rupees eight hundred to Adapa Pentayya. 

16. 800 o o Rupees eight hundred-to Kundali Mangayya. 

17. 500 o o Rupees five hundred to Adapa Rangam. 

18. 500 o o Rupees five Fundred to Ramakristi. 

19. 200 o o Rupees two hundred to Patti Ramalakshmi. 

20, 200 o o Rupees two hundred to Kandukuri Kotayya. 

21 200 0 o Rupees two hundred to Chelikani China Lakshmadu. . 

22 50 o o Rupees fifty to the second daughter of Adapa Venkata- 
ramanna. . 

23. 100 o o Rupees one hundred to Sesha—torn. 

24. 2,000 o oO Rupees two thousand to Lakkaraju Bapayya Garu. 

25. 2,000 o o Rupees two thousand to Voppula Venkatachalam Pantulu 
Garu. 

26. 


e 100 o © Rupees one hundred .to Sri Satyanarayanaswami Varu 
enshrined in Annavaram. 
27. 1,000 o o Rupees one thousand for the daily Bhogam (offerings) of 
Sri Sitaramaswami Varu enshrined in Annavaram, 
Saripalli Gopalakrishnamma Garu, an inhabitant of Rajahmundry, 


shall be the executor and give effect to the will as stated above, from after my 
death. 


This will is executed with my full will. 
ye (Sd.) SRI RAJAH VENKATA RAJACOPALA VENKAYYAMMA 
Rao BAHADUR ZAMINDAR GARU.” 

Nine persons signed an attestation clause in which they 
stated that the will was signed by the testatrix as her will in 
their presence, who at the same time at her request in her 
presence and in the presence of each other signed their names 
as witnesses. The will having been executed was enclosed in 
a sealed cover which bore the following endorsement : 

“Will executed on the 30th January, 1899, by Sri Rajah Venkata 
Rajagopala Venkayyamma Rao Bahadur Zamindarini Garu of Sanivarapeta 
to be given effect to after her death. ” 

The will was presented for deposit on the 2nd F ebruary. 
1899, at the Office of the Registrar of Godavari by the 
agent whom the testatrix had appointed to deposit it at the 
Registry. After the tessatrix had died the Registrar of 
Gédavari, having satisfied himself that she had died, opened 
the sealed cover and registered the will. The sole executor 
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appointed by the will did not take upon himself the duties of 


> P. C. 
an executor and died shortly after the testatrix. WA 
- . . š en adri 
It was the will of a Hindu of the Province but not of Appa Rao 
D, 


the town of Madras, and had not been made by her within 
the local “limits of the ordinary original civil jurisdiction of sarathi 
te High Court of Judicature of Madras, and did not relate “PPA Rao. 
to immoveable property situate within the local limits of that Sir John 
original civil jurisdiction. ` 

After the death of Venkayyamma, a Sub-Magistrate of 
Ellore took possession of certain jewellery and other things 
which had belonged to her as her stridhanam. He handed 
over the things to the police, who gave them into the posses- 
sion of Rangayya Appa Rao and Venkata Narasimha Appa 
Rao, who had no title to them as reversioners or otherwise, 
and they took possession of them and claimed them as rever- 
sioners. Thereupon the two brothers, of Venkayyamma, who 
are mentioned in the first and second clauses of her will, 
brought a suit on the znd March, 1902, in the District Court 
of Godavari against Rangayya Appa Rao and Venkata Nara- 
simha Appa Rao for possession of that property. The first 
plaintif in that suit having died, his son and heir was made 
a plaintif. Finally a decree for possession of the property 
claimed was made in favour of the plaintiffs. It is necessary 
to refer to that suit as one of the contentions of the appel- 
lants in this appeal has been that the suit of 1902 having been 
brought these suits were not maintainable. That contention 
was founded on misconception. The causes of action were 
not the same. The suit of 1902 was for the wrongful con- 
version (trover, it used to be called in England) of goods. 
The present suits are to obtain payment of legacies, and there 
is no claim in respect of any of the goods to which the suit 
of 1902 related. l 


The other contentions of the appellants in this appeal .. 
were that, (a) Venkayyamma had no disposing power to be- 
queath the legacies ; (b) that clauses 5 and 6 of the will had 
been wrongly construed by the High Court ; and (c) that the ° 
suit was barred by the law of limitation. 


“As to the objection that Venkayyamma had no dispəsing 
power to bequeath the legacies, that question is involved in 
the contention that clauses 5 @nd 6 of the will have e been 
wrongly construéd by the High Court. Their Lordships will 
consider these two contentions together. On the death of 
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her son Narayya Appa Rao on 4th August, 1845, she be- 
came entitled to the Medur estate and its income to hold for 
her own life, and that income included the interest on invest- 
ments of all moneys received in respect of fhe Medur estate 
collected before the death of her son on the 4th August, 1895. 
To that income she remained entitled until her death on the 
gth March, 1899. That income or any part of it she could, 
while she remained entitled to it, have added as an accretion 
to the, Medur estate if she had wished to do so. There is 
no evidence to suggest that she had ever added any part of 
that income as an accretion to the Medur, estate. She was 
consequently entitled to dispose of it by will or otherwise. 


It has been contended on behalf of the appellants that 
the High Court in the decree of the 4th April, 1922 in Partha- 
sarathi Appa Rao’s Letters Patent Appeal must have miscon- 
strued cls. 5 and 6 of Venkayyamma’s will as to those promis- 
sory notes in those clauses mentioned which represented moneys 
received by the Court of Wards before the 4th August, 1895, 
in Narayya Appa Rao’s lifetime, and included ‘them in the 
income, of the Meedur estate mentioned in the third paragraph, 
as amended by their Lordships, of that decree. There was 
no misconstruction of cls. 5 and 6 of the will. Venkayyamma 
was, after the death of her son on the 4th August, 189s, 
entitled to hold during ,her life as part of the Medur estate 
those promissory notes or other investments which represented 
moneys received by the Court of Wards in respect of the 
Medur estate so that she might receive for her own use and 
as part of her income such interest as might be payable under 
them, but by her will she did not bequeath these promissory 
notes which represented moneys’ which had been received by 
the Court of Wards before the 4th August, 1895, she only 
dealt with the promissory notes to which she was absolutely 
entitled as representing moneys which had been received after 
her son’s death by the Court of Wards as the Receivers. That 
is the only reasonable construction of her will and the High 
Court in the decree of the 4th April, 1922, passed in Letters 
Patent Appeal No. 20 of 1921, was under no misconception 
of Venkayyamma’s position or of her rights. 


> ; ; j ° 

e There remains to be considered the question of limita- 
tion. The Article of the First Schedule of the Indian"Limita- 
tion Act, 1908, which applies to the syit in which these con- 
solidated appeals have arisen is Art. 123, which'allows twelve 
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years, calculated from the time “ when the legacy or share 
becomes payable or deliverable,” for bringing a suit “ for a 
legacy or,for ¢ share of a residue bequeathed by a testator, or 
for a distributive share of the property of an intestate.” The 
questjon as to what the word “ payable ” means is not without 
deficulty. It has been contended on the part of the appellants 
that the legacies sued for became payable at latest twelve 
months after the death of Venkayyamma, in which case the 
suits would be barred by limitation. Looking at Art. 123, as 
one of general application to such suits, it appears to their 
Lordships that a similar interpretation must be given to the 
words “payable” and “ deliverable” as used in the Article, and 
that a share inthe property of an intestate would not be 
“ deliverable ” until the administrator, to whom letters of ad- 
ministration had been granted, had in his hands the, share to 
be delivered, and, similarly, a legacy or share in a legacy does 
not become “ payable” until the executor or other person lia- 
ble to pay it has in his hands money with which it could be 
paid. 


In the present case no one could have had in his possession 
or control any fund representing the income of the Medur 
estate, which Venkayyamma had had a right to enjoy for her 
own use but had not received, until it had been finally decided 
by the Board in 1913 that the adoption of Narayya Appa Rao 
by Rani Papamma Rao was invalid, and there was no other 
fund. It was suggested on behalf of the appellants that the 
plaintiffs in these suits might have brought suits for these 
legacies as soon as Venkayyamma had died or within twelve 
months after her death against her heir, whoever he might 
then have been, and might have obtained decrees against him 
for the payment of the legacies when he might be in possession 
of assets with which the legacies might have been payable. 
Without expressing any opinion as to whether such a suit 
could or could not have been maintained against a Hindu heir 
who had received no property belonging to Venkayyamma, 
their Lordships may quote a passage from the judgment of the 
Board in Mussammat Basso Kuar v. Lala Dhum Singh (1), 
as ta the effect of Art. 97 of Act XV of 1877. The pagsage 


is as follows >. 
= 


“Barumal might have sued fof his debt, but the utmost benefit that 
could have come to Him from such a suit would have been to have it suspended 
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or refpined in Court till after the decision of the appeal in the specific per- 
formance suit. Dhum Singh’s defence would bhaye been that the debt was 
paid by virtue of the contract, and that defence must have prevailed if the 
suit were heard while the decree of 1881 still stood wnreversed.e It would 
be an inconvenient state of the law if it were found necessary for a man to 
institute a perfectly vain litigation under peril of losing his property if he 
does not, and it would be a lamentable state of the law if it were found thaẹa 
debtor, who for years bas been insisting that his creditor shall take payment 
in a particular mode, can, when it is decided that he cannot enforce that mode, 
turn round and say that the lapse of time has relieved him from paying at all.” 


In this case no difficulty of applying Art. 123 of the First 
Schedule of the Indian-Eimitation Act, 1908, arises when the 
will of Venkayyamma is considered. It was a carefully drawn 
will bequeathing legacies of, in the aggregate, a large sum of 
money. Wenkayyamma had already when she made her will 
commenced her suit which would determine whether she was 
entitled to any fund out of which any legacies which she might 
bequeath could be paid. If the adoption of Narayya Appa 
Rao by Rani-Papamma Rao should be finally held to have 
been valid, Venkayyamma and her advisors must have known 
that there was and would be no fund out of which the legacies 
could be paid. “ They could not be paid unless it should be 
finally decided that the adoption was invalid. She stated in 
her will that she had been very ill for four months and was 
afraid that she would not survive, and that she had sold the 
major part of her jewels and other valuables and had spent 
the amount (obtained by the sale of them) as well as the 
amount of meney which she had borrowed from her two bro- 
thers, mentioned in her will, “ for the expenses of the Medur 
estate suit and for our maintenance and other expenses,” and 
in clause 5 directed that “ the Government promissory notes 
and cash relating to the Medur estate, which have been in the 
custody of Court till this day, as well as the interest accruing 
thereon till payment of the amount, shall be divided” in the 
manner which she directed. And in cl. 6 she directed that “ Out 
of the Government promissory notes and cash of the Medur 
estate which are remaining in deposit in Court and the jewels, 
etc., the amounts specified hereunder shall be first expended 
and only out of the remaining amount, one share shall, as 
stateg in paragraph 5, be paid to my elder brother and three 
shares to my younger brother.” And ther she set out as ex- 
penses to be incurred a full and complete list of the legacies to 
be paid. The only conclusion which on these facts their 
Lordships can arrive af is that the testatrix intended that the 
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legacies should be payable and be paid after the final detegmi- 
nation of the suit which she had brought for a declaration that 
the adoption of Narayya Appa Rao by Rani Papamma Rao was 
invalid and to estblish her right to the income of the Medur 
estate. That litigation was not finally determined until the 
judgment of the Board was delivered in 1913, and these suits 
were instituted in 1916 and were within the time allowed by 
Article 123 of the First Schedule to the Indian Limitation 
Act, 1908. 

If any authority were necessary to show that the intention 
of a testatrix, when not expressly and unambiguously stated in 
her will, may be inferred by a Court from other facts stated 
or referred to in her will that legacies bequeathed by the will 
should not be paid until the conclusion of litigation in which 
she was engaged when she made her will, it may be deduced 
from the judgment of Lord Justice Turner, L. J. in Lord v. 
Lord (2). 

In Roddy v. Fitzgerald (3), Lord Wensleydale, in refer- 
ring to the rules for the construction of wills, said : 

“These rulea are perfectly plain and clear. The first duty of the 
Court expounding the will is to ascertain what is the meaning of the words 
used by the testator. It is very often said that the intention of the 
testator is to be the guide, but that expression is capable of being misunderstood, 
and may, lead to a speculation as to what the testator may be supposed to 
have intended to write, whereas the only and proper inquiry is, what is the 
meaning of that which he has actually written. 'That which he has written is 
to be construed by every part being taken into consideration according to its 
grammatical construction and the ordinary acceptation of the words used, with 


the ‘assistance of such parol evidence of the surrounding circumstances as is 
admissible, to place the Court in the position of the testator.” 


And then Lord Wensleydale referred to other rules to be 
followed by Courts in construing wills. 


In Gordon v. Gordon (4), Lord Cairns, as to the construc- 
tion of the wills, said -_— 

" “J take the law on this subject to have been expressed with much 
accuracy and felicity by Lord Cranworth, than whom no Judge more consis- 
tently adhered to sound and strict principles of construction in the interpretation 
of wills. In the case of Abbott v. Middleton before this House, Lord 
Cranworth speaks thus : “Where, by acting on one interpretation of the words 
used we are driven to the conclusion that the person using them is acting 
capricibusly, without any intelligible motive, contrary to the ordinary mote in 
which men in general act in similar cases, then, if the language admits of two 
constructions, we may reasonably and pfoperly adopt that which avoidg these 
mo  A 
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anomalies, even though the construction adopted is not the» most obvious, 
or The most grammatically accurate. But if tbê words used are 
unambiguous, they cannot be departed from merely because they lead to con- 
sequences which we consider capricious, or even harsh and goreasgnable. ” 

The case of Lord v. Lord (2) was referred to 
by Sir W. S. Schwabe, C. J. and by Coutts Trotter aad by 
Kumaraswami Sastri, JJ., in their learned judgments in the 
Letters Patent Appeals. 


It appears from the judgments of the Subordinate Judge 
of Bezwada of the 29th November, 1917,and from the judg- 
ment of- Kumaraswami Sastri, J., of the 4th April, 1922, that 
at different dates between 1903 and 1908 Rangayya Appa Rao, 
Venkata Narasimha Appa Rao and Parthasarathi Appa Rao 
each obtained on his own application to the High Court one- 
third of the amount standing to the credit of Suit No. 35 of 
1895. They each gave some security. It also appears that 
after the order of His Majesty in Council of the 19th Decem- 
ber, 1913, had been made Venkatadri Appa Rao, Venkatara- 
mayya Appa Rao and Sobhanadri Appa Rao obtained from 
Parthasarathi Appa Rao the one-third which he had received. 
For the amounts received by Rangayya Appa Rao and by 
Venkata Narasimha Appa Rao their sons, as their heirs and 
legal representatives, are responsible. 

The decrees of the High Court from which these consoli- 
dated appeals have been brought, having been amended as to 
one of them by substituting “ income ” for the words “ mesne 
profits” weye the right decrees to make in the appeals under 


the Letters Patent, and their Lordships will humbly advise 


His Majesty that these consolidated appeals should be dismiss- 
ed with costs. l 


Solicitor for appellants : H. S. L. Polak. 


Solicitors for respondents : E. Dalgado, Barrow, Rogers 
and Nevill. 


A. de M, Appeals dismissed, 
R r ee i | 
eee 
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» PRIVY COUNCIL. ° 
(On Appeal from the High Court of Judicature at Lahore.) 
PRESENT *—VISCOUNT HALDANE, LORD DUNEDIN AND 
SIR JOHN EDGE. 


"Regu ‘and others ... Appellants* 
v. 
The King-Emperor ... Respondent. 


Criminal law—Charge under one section, and conviction under another 
section, of the Penal Code (Act XLV of 1860)—Criminal Procedure Code 
(áct V of 1898), Ss. 236 and 237—Joint trial—Mode of taking assessors 
opinion under S. 309—Conditions necessary for appealing to Privy Council 
in criminal matters. 


Of the five appellants, jointly charged with murder under S. 302 of the 
Penal Code, and tried before the Sessions Judge and three assessors, the Judge 
came to the conclusion, upon the opinion, which he recorded, of the assessors 
that (a) the and and 3rd appellants were present at the scene of the murder, and 
committed the deed, and therefore, convicted them under the said section, and 
dentenced them to death ; (b) it was doubtful if the rst, 4th and sth appellants 
Were present at or participated in thd murder, but convicted them, under S. 201 
of the Penal Code, of causing evidence of the murder to disappear, and sentenced 
them to 7 years’ rigorous imprisonment. Upon appeal it* was contended that 
(i) the rst, th and sth appellants not having been charged under S. 201 of the 
Penal Code, on which they had been convicted, the whole trial in whick they 
were jointly tried with the 2nd and 3rd appellants was bad; (ii) the opinion 
of the assessors not having been taken orally in the manner prescribed by 
S. 309 of the Criminal Procedure Code (Act V of 1898), the trial was vitiated. 
Held, affirming the convictions and sentences, that Ss. 236 and 237 of the Crimi- 
nal Procedure Code amply justified the trial and convictions under the two 
distinct sections of the Penal Code; and (ii) even apart from the Trial Judge’s 
statement that the requirements of S. 309 of the Criminal Procedure Code had 
been duly observed, their non-observance was not shown to have led to any 
miscarriage of justice. 

Dillet v. The Queen, 12 A C 459 referred to. 


Appeal from the judgment of the High Court of Judica- 
ture at Lahore (8th April, 1924) upholding the judgment of 
the Sessions Judge of Montgomery (22nd Dec. 1923) convict- 
ing Walia and Bakhu, the 2nd and 3rd appellants, of the 
murder of Baksha at Io P. M. on the 15th June, 1923, at Tibbi 
Hamid Sahu, under S. 302 of the Penal Code ; and convicting 
Begu, Raja and Hamid, the rst, 4th and sth appellants, of 
causigg evidence of the commission of the murder to disappear 
with the intention of screening the offenders from legal punish- 
ment, ufider S. 201 of the Penal Code, and sentencing hem 
to 7 years’ rigorous imprisonment. 

*P C Appeal No. 151 of 1924. e 25th February, 1925. 


P.UC, 


Begu 
v. 
King- 
Emperor. 
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è The facts of the case appear sufficiently.set forth in the 
judgment of their Lordships. At the conclusion of the trial 
on the 7th December, 1923, the Sessions Judge regorded the 
opinion of the assessors :— 


6 
“The trial being now concluded, the assessors gave their opjnion as“ 
follows :— r 


“The assessors were unanimously of opinion that Bakhu and Walia, 
accused, did together attack Baksha, with intent to kill him, and that they mur- 
dered him. That the allegations put forward by these two accused that the 
affair started out of a conversation about a turn of water, which led to a dis 
pute, does not seem reliable. That it is uncertain :as to whether Baksha, 
deceased, did or did not strike a blow at Walia. accused, with an axe, as 
alleged by Begu and Walia, accused. That the evidence of Turez (P. W. 8), 
the eye-witness, appears reliable. That the track-evidence of Hassu (P. W. 15), 
etc., is reliable. 


“Further, that Begu and Raja, accused, were also present at, and 
took part in, fhe assault on Baksha, deceased, as stated by Turez, and that 
there may be some doubt as to whether Hamid, accused, was also present and 
taking part in the assault or not. And finally that the prosecution case and 
evidence appear generally reliable throughout. ” 

Upon this the Sessions Judge on the 22nd December, 1923 
delivered his considered judgment, holding Bakhu and Walia 
guilty of murder under S. 302 of the Penal Code, and sentenc- 
ing them to death ; and holding Begu, Raja, and Hamid not 
guilty of murder, but guilty of the lesser offence under S. 201 
of the Penal Code, and sentencing them to 7 years’ rigorous 
imprisonment each. These findings and sentences were con- 
firmed on appeal by the High Court of Judicature at Lahore 
on the 8th April, 1924. ‘The appellants now appealed, by 
special leave, to His Majesty in Council. 


W. Wallach for appellants. The convictions of 
Begu, Raja and Hamid under S. 201 of the Penal 
Code without a charge having been framed as required 
by Ss. 221 and 233, Criminal Procedure Code (V of 1898), 
without the accused having been afforded an opportunity of 
producing any defence to such charge and without the asses- 
sors’ opinion having been taken as to the appellants’ guilt under 
S. 201, Penal Code, is a violation of the provisions of Chap. 
XIX of the Criminal Procedure Code. Also the omission 
to take the assessors’ opinion orally in the manner requised by 
S. 309 of the Criminal Procedure Code is a grave contraven- 
tion of the law. These violations of the Code are not mere 
irregularities, as the High Court considered, curable by the 
operation of S. 537, (riminal Procedure Code, but vitiate 
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the whole trial, and accordingly, the joint trial of the appel- 
lants offends against S. 233 of the said Code. It is submitted 
that S. 237 of that Code has no application to the present case, 
but only to cases’ mentioned in the next preceding section 
{S. 236) which this is not. Moreover, the procedure adopted 
byythe Sessions Judge violates the fundamental prinkiples of 
natural justice. Lastly, the evidence on the record does not 
justify in law a conviction under S. 201 of the Penal Code. 


A. M. Dunne, K. C. and K. Brown for respondent (Secre- 
tary of State for India) were not called upon to reply. 

25th February, 1925. The Judgment of the Board was 
delivered by 

VIscOUNT HALDANE :_This is an appeal against a judg- 
ment of the High Court of Judicature at Lahore ina case 
which came before it on appeal from the Sessions Judge of 
Montgomery. By their judgment the High Court affirmed 
the sentence of death which had been pronounced by the Ses- 
sions Judge on two of the appellants and the sentence of seven 
years’ rigorous imprisonment pronounced on the three other 


appellants. ° 


Shortly stated the case made out by the prosecution was 
this. On the night of 15th June, 1923, one Baksha, the murder- 
ed man, was riding home accompanied by a man called Turez, 
who was the chief witness for the prosecution. The latter 
parted from him about 9 P. M. to go to a well in one of his 
fields, and Baksha continued on his way. Very shortly after 
they had parted Turez heard a cry from the direction in which 
Baksha had gone; he ran forward and saw Baksha being 
assaulted by the five accused, and another man, who has since 
absconded. It was said in the evidence that friction had existed 
between the families of Baksha and the accused. ‘Turez came 
sufficiently close to them to see what was happening. Two of 
the accused, seeing him, threatened him and went towards 
him ; but he ran away to the neighbouring village of Tibbi 
Hamid Sahu, where he raised an alarm and stated what he had 
seen. A party from the village at once went to the place 
where the assault had taken place, but they found no trace of 
Baksha; only signs of a struggle and blood on the gromand. 
There was a certain amount of conflict of evidence. Turez 
said all fhe accused fell upon Baksha and inflicted on dhim 
many wounds with weappns which included a hatchet and other 
sharp weapons. It was afterwards fọund that when they 
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ha@killed him they wrapped up his corpse in’a cloth and 
placed it on a horse and went away with it. That is important 
in view of what took place at the trial. The horse yas identi- 
fied and trackers were able to trace the footprints of the ac- 
cused, and the Court was satisfied that each of the appellants 
was identified. r 

The appellants were committed for trial at the Sessions 
Court ona charge of murder under S. 302 of the Indian 
Penal Code. The case was tried by the learned Judge at the 
Sessions Court with the aid of three assessors, and at the end 
of the case the assessors gave their opinions, which were re- 
corded ; that they were unanimously of opinion that Bakhu 
and Walia, the accused, had attacked Baksha with intent to 
kill him; that they murdered him ; that-twọ of the others who 
were present took part in the assault, as stated by Turez, the 
eye-witness ; that there might be some doubt as to whether 
Hamid, one of the accused, was also present and took part in 
the assault or not ; and, finally, that the prosecution case and 
evidence appeared generally reliable throughout. That is 
what the learned Judge regarded as being the opinion of the 
assessors. The learned Judge, having the evidence and the 
views of the assessors before him and having considered them, 
on the 22nd December delivered his judgment. With re- 
gard to Bakhu and Walia he decided that they intended to 
kill Baksha and were guilty of murder and he sentenced them 
to death. With regard to the other three, he was of opinion 
that the evidence did not sufficiently or definitely prove that 
they were present at and had taken part in the murder, but, on 
the other hand, he convicted each of them of having removed 
the body, and he sentenced them each to seven years’ rigorous 
imprisonment. 

. From this judgment the appellants appealed to the High 
Court, and the appeal was heard by Mr. Justice Broadway 
and Mr. Justice Campbell, who dismissed the appeal. 

A petition for special leave to appeal from this judgment 
was presented to their Lordships: Leave was given, and the 
appeal now comes before the Board for determination. 

The substantial question upon the appeal arises upon 
S. 237 of the Criminal Procedure Code that follows S. 236, 
which provides that : 5 


èe “Tf a single act or series of “acts is of such a nature that it is doubtful 
which of several offences the facts whith can “be proved will constitute the 
accused may be charged with having committed all or any of such offences, 
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- and any number’ of spch charges may be tried at once ; or he may be chatged 
in the alternative with having committed some one of the said offences. ” 


Thats tojlowed by S. 237, which is the vital one in- this 
case :_ 


. ; 
e o If, in the case mentioned in S. 236, the accused is charged with one 


office, and it appears in evidence that he committed a different offerfce for 
which he might have been charged under the provisions of that section, he 


may be convicted of the offence which he is shown to have committed, although 
be was not charged with it.” 


The illustration makes the meaning of these words quite 
plain. A man may be convicted of an offence, although there 
has been no charge in respect of it, if the evidence is such as 
to establish a charge that might have been made. That is 
what happened here. The three men who were sentenced 
to rigorous imprisonment were convicted of making away with 
the evidence of the crime by assisting in taking away the body. 
They were not charged with that formally, but they were 
tried on evidence which brings the case under S. 237. 


Their Lordships entertain no doubt that the procedure 
was a proper procedure and one warranted by the Code ot 
Criminal Procedure. 

The only other point remaining is this. |The Code pre- 
scribes that the assessors shall give their opinions orally to 
the Judge. It is said that here they gave them in writing 
and the Judge dealt with them on that footing. The learnea 
Judge says that is not so, and it is only faintly thgt this point 
is persisted in now.’ No such point was taken at the trial and 
no such point was raised until the end jof the proceedings in 
the High Court, when the vakil for the prisoners raised it. 
Not only is it not shown that that aberration from the precise 
directions of the Code took place but, if it did take place, it 


has not been shown that it led to any miscarriage of justice 
at all. 


This tribunal is not a Court of Criminal Appeal. When 
there has been evidence before the Court below and the Court 
helow has come to a conclusion upon that evidence, their Lord- 
ships will not disturb that conclusion ; they will only inter- 
fere in such circumstances as are referred to in the well kneywn 
case of Dillet v. The Queen! (1), where there has been a gfoss 
miscarriage of justice or a grossgabuse of the forms of legal 
process. Here there has been no abuse of that kind, and 
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thee is a large amount of evidence on which,the Court could 
come to the conclusion at which they arrived. It is there- 
fore outside the constitutional powers of thir Lordships’ 
Board, conforming to the principles which it has laid down, 
to interfere with the decision of the Court below. ° ° 


In ‘these circumstances their Lordships are unable 40 
advise His Majesty to take any other course than to dismiss 
the appeal. 

Solicitors for appellants : Ranken, Ford and Chester. 

Solicitor for respondent : Solicitor, India Office. 

A. de M. Appeal dismissed. 


PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Bombay. ) 
Present : Lord DUNEDIN, LORD ATKINSON, Mr. 
AMEER ALI AND LORD SALVESEN. 
Seth Motilal Hirabhai and others ... Appellants* 


$ U. e 
Bai Mani ... Respondent. 


Company—Mortgage of original shares (marked “A”) by owner—Issuc 
of new shares (marked “ B”) to orginal sharcholders by way of distribution 
of excess profits—Whetlher new shares were accretions ot accessions to the old 
— Civil Procedure Code, 1908, S. 47—Redemption of mortgage—A pplication for 
execution of decree by transfer of skares—“Sutt” or “ proceeding ”—Indian 
Contract Act (IX of 1872), S. 163—Increase of profit from goods bailed. 

Where a limited liability Company capitalises part of its excess profits 
and distributes them to its original shareholders in the form of new (called “B”) 
shares pro rata, their respective holdings of ,the original (or “ A”) shares, 
held, that a mortgagee of the “A” shares could not resist the redemption of 
the “B” shares simultaneously with that of the “A? shares, the former 
having become part of the latter by accession, under S. 163 of the Indian Con- 
tract Act (IX of 1872). 

Held, also the question as to the ownership of the “B” shares could, under 
S. 47 of the Civil Procedure Code, be decided and determined upon an applica- 
tion for execution of the redemption decree, instead of by a new suit being 
instituted for the purpose. 


Appeal from a decree of the High Court. (6th September, 
1931) afhrming an order of the First Class Subordinate Judge 
at-Ahmedabad (28th September, 1918) and made’in the 
execution proceedings of a rgdemption decree passed in favour 
of the plaintiff (respondent). ) 


ji YP C Appeal No. 139 ef 1923. 5th December, 1924. 
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The questions for determination in this appeal were: 

(1) Whether the plaintiff was entitled to have five shares 
of Rs. 1900 gach and five shares of Rs. 500 each of the 
“ B” capital of the “Ahmedabad Ginning and Manufacturing 
“Company, Limited, ” which were with the defendants (appel- 
Mts), restored by them to her as being “ accretions ” to five 
shares of Rs. 1,000 each and five shares of Rs. 500 each of 
the “ A” capital of the Company, which had been pledged 
by the plaintiff's father, Girdharlal, to Achratlal, who subse- 
quently died and by his will appointed the defendants the 
executors thereof. 

(2) Whether such questions as to title should not more 
appropriately be raised and dealt within a separate and in- 
dependent suit instead of in the course of an application for 
execution of a decree in the original suit. 

Both the Subordinate Judge (K. J. Desai, Esq.) and 
the High Court (Macleod, C. J. and Shah, J.) on appeal had 
decided the points in favour of the plaintiff. (See I. L. R. 
46 Bom. 529). The defendants thereupon appealed to His 
Majesty in Council. j : 

The facts appear sufficiently from their Lordships’ judg- 
ment. 

L. de Gruyther, K. C. and E. B. Raikes for appellants. 


pondent. 
sth December, 1924. The Judgment of the Board was 
delivered by 


Mr. AMEER ALI: This appeal arises out of proceed- 
ings in execution of a decree made by the Subordinate Judge of 
Ahmedabad on the 28th September, 1915, which was affirmed 
by the High Court of Bombay on the 26th June, 1917. 


The circumstances that gave rise to this litigation are 
simple. It appears that one Achratlal had purchased 48 shares 
of Rs. 1,000 each and 48 sub-shares at Rs. 500 each issued 
by a Company which carried on business in Ahmedabad under 
the name of The Ahmedabad Ginning and Manufacturing 
Company. The purchase was made in the name of a pefson 
named Girdharlal Dalpat Ram. This Girdharlal was the 
nephew of a woman called Bai*Gulab, who is said to have 
been under the protection of Achratlal. In the year 1883 
a controversy arose between Achratlal and Girdharlal as to 
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th® real ownership of the 48 Rs. 1,000 shares and the 
48 Rs. 500 sub-shares. Achratlal alleged that Girdharlal was 
only his benamidar and that in fact he was the rea] beneficial 
owner of the said shares. The contest was settled between 
Achratlal and Girdharlal on the 18th. July, 1883. Qn that 
date an agreement was entered into by which it was agretd 
that 24 shares of Rs. 1,000 each and 24 sub-shares of Rs. 500 
cach were to be transferred to Achratlal under certain condi- 
tions. The remaining 24 shares of Rs. 1,000 and the 
24 sub-shares of Rs. 500 were allowed to remain in the name 
of Girdharlal, subject to the following among other condi- 
tions :— 

“That during the lifetime of Achratlal and Gulab, Girdharlal should 
not sell or mortgage the same without their consent, (2) that out of the amount 
to be received by Girdharlal asthe dividend in respect thereof (excluding 
such shares as might have been sold with their consent) he was to retain for 
himself Rs 1,100 and hand over the balance, if any, to Achratlal and Gulab or 
the survivor of them, and (3) that after the death of both of those persons 
the shares were to belong to Girdharlal absolutely.” 


Shortly after the settlement Girdharlal appears to have 
got into financial difficulties and in September, 1883, Achrat- 
lal advanced him Rs. 7,500 without interest on the pledge 
by Girdharlal of five shares out of the 24 shares that had 
been allotted to him in his own right, consisting of Nos. 266- 
270 each of Rs. 1,000 and five sub-shares of Rs. 500 each 
corresponding thereto. These shares, which were pledged 
to Achratlal, were transferred to his name as mortgagee or 
pledgee thereof. Achratlal died two years after. Before 
his death, on the 12th February, 1885, Achratlal appointed by 
his will certain trustees, five in number, to carry out the direc- 
tions of his will ; one of these trustees was Bai Gulab. - 


. In 1886 the Company passed certain special resolutions 
to the effect that its capital should be increased by the issue of 
350 shares of Rs. 1,000 and 350 sub-shares of Rs. 500, to be 
called “B” shares. And it was provided that those of the 
present shareholders who had a whole share of Rs. 1,000 
should be given one whole share of Rs. 1,000 of the “B” 
capital, and similarly with regard to the sub-share., The 
second resolution provided :— : 

“That if in respect of thesegshares, a call be required to œ made, the 
same be made in this manner that a call of half of the amount of the call 
which would be made in respect of a whole share, is made in the case of a half- 
share of Rs 500.” ° | 
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The third resolution was as follows :_ ° 


“That until all the calls in respect of the ‘B?’ capital are completed 
(? paid up), the djvidend which is distributed every six months out of the 
earnings (? profits) be distributed on this understanding that a sum is to be 
§educted for depreciation in accordance with the provisions of the deed and a 
pation “representing two annas (in the rupee), out of the actual (? net) 
earhings, is to be set apart for the Reserve (fund) and the remaining amount 
is to be distributed among the present shareholders as dividend. ” 

The fourth resolution is in these terms :_ 

“That at the time of the declaration of the dividend as stated in the 
above clause, there should be an understanding that interest (? dividend) at 
the rate of (i. ¢, amounting to) 6 per cent. is to be paid to the shatcholders 
in cash and that the remainder is to be entered and arknowledged in the share 
certificate (as paid) on account of call.” 


Girdharlal appears to have been unable to carry out his 
obligation under the agreement of 1883, and had not paid 
to Bai Gulab the dividends he had undertaken to pay her out 
of the income of the shares he had pledged to Achratlal, and 
accordingly an arrangement was entered into between him and 
the trustees of Achratlal under which they advanced him a 
sum of Rs. 4,439, out of which they paid the dividends to Bai 
Gulab and debited Girdharlal with the amount thereof. The 
trustees have remained in possession of the shares pledged with 
Achratlal collecting the dividends and paid the value to Bai 
Gulab as provided in the old arrangement. They appear 
also to have received the “ B ” shares which were issued under 
the resolutions adopted in September, 1886, by the directors 
of the Company. i 


It is unnecessary to refer to certain other arrangements 
which were entered into between Girdharlal and Bai Gulab 
and the trustees as they do not hear directly on the present 
controversy. 


Girdharlal died in 1892. The plaintif in the sujt be- 
fore the High Court, who is the present respondent, is his 
daughter and heiress. She brought a suit in 1913 in the 
Court of the First Class Subordinate Judge of Ahmedabad 
against the five trustees of 'Achratlal's will, including Bai 
Gulab, for the redemption of the pledged shares “ together 
with adf the issues thereof that there may be at present.” °. 

The, trustees (the defendants) in their defence to the 
plaintiffs action raised various duestions which were decided 
by the High Coutt in the decision arrived at in 1917. No 
reference was made by the trustees in heir defence to the 
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“ Be” shares which they had obtained from the Company and 
which they held at the time, nor was any specific reference 
made to these “ B ” shares in the judgments ofthe Subordinate 
Judge and the High Court. 


On the 2oth February, 1918, the respondent, Girdbarlal’s 
daughter, applied to the Subordinate Judge of AhmedaBad 
for the execution of the decree passed in her favour on the 
28th September, 1915, and which as already stated was afirm- 
ed by the High Court in June, 1917. Her application was 
to the effect that the trustees might be ordered to transfer to 
her the said five shares mentioned in the decree bearing 
Nos. 266-270, “ together with all sorts of ‘ Bachan’ (issues) 
appertaining to the same,” and she brought to the Court the 
amount she was directed to pay for the redemption of the 
mortgaged shares. 

The trustees admitted that she was entitled to redeem 
the ‘‘ A” shares bearing Nos. 266-270 and their “ Bachan” 
existing at the time of the mortgage, but denied her right to 
the “ B” shares. 

“Bai Gulab died during the course of these proceedings,and 
one Harilal, who styled himself the trustee of Bai Gulab, was 
placed on the record on the 18th July, 1918. His case is 
that he was by virtue of Bai Gulab’s right entitled to the “B” 
shares as representing dividends to which she was entitled in 
her lifetime. 


On thts state of facts two questions arose for determina- 
tion in the Courts in India. First, whether the plaintiff was 
entitled to proceed under S. 47 of the Code of Civil Procedure, 
or whether she was bound to bring a separate action for the 
relief she was seeking. Secondly, whether the “ B” shares 
which were held by the trustees were in fact the “ Bachan”’ 
of the original shares called." A” shares. Both the Subordi- 
nate Judge and the High Court have held that the plaintiff 
was entitled.to proceed under S. 47 and that in fact the “ B ” 
shares were included in her original claim as “ accretions ” to 
the “ A ” shares, the word “ issue ” being wide enough to cover 
the clam. . 


e On appeal before His Majesty in Council the contentions 
advanced by the trustees have been repeated with sgme force. 
Incheir Lordships’ opinion: the S. 47 of the Code of Civil Pro- 
cedure referred to above covers fully the Present controversy. 


The section runs thus :— 


BART XVI] THE MADRAS LAW JOURNAL REPORTS. 653 


“ All questions arising between the parties to the suit in whith, the 
Gecree was passed, or their representatives, and relating to the execution, dis 
‘charge or satisfaction of the decree, shall be determined by the Court executing 
the decree and nos by, a separate suit.” 


Every matter relating to the “ execution, discharge or 
tisfaction”’ of the decree has thus to be dealt with in the 
execution proceedings. The new sub-section, which runs thus :— 
“The Court may, subject to any objection as to limitation or jurisdic- 
tion, treat a proceeding under this section as a suit or a suit as a proceeding 
and may, if necessary, order payment of any additional Court-fees, ” 
gives to the Court the power of converting an application into 
a suit or a suit into an application. It is not necessary, how- 
ever, to lay stress on this particular provision, as the first 
section abundantly covers the question in debate. 


The question is whether or not by the word “ Bachan” 
the “ B” shares are included inthe claim. The object of the 
proceeding is to have this question determined upon considera- 
tions which necessarily are connected with the original case. 
In that view the application appears to their Lordships to be 
fully competent under S. 47. The main question, however, 
remains, viz., whether the plaintift is entitled to redeem the 
“B” shares, It has been objected that in the present pro- 
ceedings the rights of Bai Gulab cannot be properly adjudicat- 
ed. In their Lordships’ opinion any declaration made in 
these proceedings cannot affect the right (if any) of Bat 
Gulab to the shares in dispute. It is quite competent for her 
personal representative, she having died, to bring an action 
for the ascertainment of her rights. But it is equally -clear 
that the mortgagees have no right to withhold the “ B ” 
shares from the plaintiff. The Ginning and Manufacturing 
Company compulsorily capitalised the excess profits after pay- 
ment of dividends of 6 per cent. The company was perfectly 
competent to make such capitalisation and there is nothing to 
show that it was invalid in any way. These shares were received 


by the trustees, as arising out of and appertaining to the origi- ° 


nal “ A” shares, and it is impossible to contend that the right 
to these shares could be differentiated from the right to the 
“ A” shares. Ie has been objected that the word “‘accretion”’ 
appleed by the Subordinate Judge and the High Court is, res- 
pect of the “ B” shares does not apply to moveable property. 
It may be that the word ‘‘acrretion”’ is not quite appropriate to 
moveable propetty. But S. 163 of the Indian Contract Act 
(Act IX of 1872) is clear on the point. It declares :__ 
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“In the absence of any contract to the contrary, the *bailee is bound 
to deliver to the bailor, or according to his directions, aby increase or profit 
which may have accrued from the goods bailed. ” 


These shares are clearly accessions to the shares expressly 
pledged or hypothecated, and the pledger or his nepresenta-, 
tive, the present plaintiff, is entitled to recover the same? 

Mr. Justice Shah, one of the Judges in the Appellate 
Court, in a well-balanced judgment has held as follows :— 

“It is clear that the old shares carried with them the right to the 
allotment of the new shares. For instance, it is difficult to hold that if the shares 
had not been mortgaged and transferred to Achratlal and had continued in 
the name of Girdharlal, the new shdres could have been or should have been 
issued to Achratlal as part of the profits of the old shares, and it is not suggest- 
ed on behalf of the defendants that in respect of the remaining 19 shares or 
such of them as continued in the name of Girdharlal, the truatees of Achratlal 
have or could have claimed the shares of the new capital ‘B?’ issued to Gir- 
dharlal as part of the dividends which were claimable by them under the 
settlement. The right to be allotted the new shares went with the old 
shares ; and I find nothing on the record to support the view that the new 
shares formed part of the dividends in respect of the old shares. The evidence 
as to how the calls were received is not clear; but it seems to me to be a fair 
inference under the circumstances that the profits of the Company were capital- 
ised ang that the néw shares were allotted to the holders of the old shares as 
part of the capital and did not represent the dividends on the old shares. At 
any rate the tiustees have produced no evidence to show that that is not the 
correct inference. On the contrary their own statement of the profits received 


shows that the new shares were not treated as part of the dividends received 
on the old shares.” 


Their Lordships concur generally with the conclusions ar- 
rived at by the High Court, and they will humbly advise His 
Majesty that this appeal should be dismissed with costs. 

Solicitor for appellants : E. Dalgado. 

Solicitors for respondent: T. L. Wilson and Co. 

A. de M. Appeal dismissed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :__Mr. Justice DEVADOss. 
Tirupatht Goundan ... Appellant* (Defendant) 
V. 
Shamanna Goundan and others... Respondents (Plaintiffs). 


Madras Estates Land Act, S. 3 (2) (c) and (d)—Estate—Jaghir of #illages 
gianted by East India Company im 1829 and confirmed at [nam Settlement— 
Grant of land itself or land revenua, only—Tests—E videntce—Landlord’s suit 
in ejettment—Occupancy right set up by tenants—Onus of proof of. 


tS A Nos. 299, 300, 301 and 254 of 1922. 17th September, 1924. 
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The question for decision was whether or not the respondents had agright 
of permanent occupancy in the plaint land, and it depended upon the terms 
of a grant of two villages in which the plaint land was situated made to M in 
1829 and upon the sulgequent history of those villages. 


The grant to M in 1829 was made by the East India Company in lieu 
“of a mpney grant which had been made on account of the services rendered 
BM M to the said Company. The grant was afterwards confirmed at the time 
vf the Inam Settlement. The grant was for three generations 


The circumstances in favour of the respondents’ contention were, (1) that 
the villages were granted in lieu of a money grant and that the beriz of the 
village was taken into account in order to determine the income from the 
villages, and (2) that the sannad contained the following recital, “In order 
to make the ryots and others in the two villages given as aforesaid to obey your 
orders, you should publish it as well so as to proclaim it to all.” 


f 


The circumstances in favour of the appellant's contention were, (1) there 
Was no evidence that there were any tenants with occupancy rights at the time 
oi the grant, (2) the respondents’ evidence carried the possession of the res- 
pondents and their ancestors back only to 1849, and there was no explanation 
offered by them as to how their ancestors came into possession, (3) the evidence 
supplied by the Inam Register showed that the cultivation was not permanent 
and that the incame varied from year to year, and (4) the grant comprised 
not only cultivated portions but all the uncultivated portions as well as waste 
portions and poramboke, etc. . 


Held, reversing the Court below, that it was for the respondents to prove 
that they had occupancy rights, that the villages in question were not an 
estate within the meaning of S. 3 of the Estates Land Act, and that the res- 
pundents had not proved occupancy right in the plaint land. 


By the mere use of the word “jaghir” the villages could not be said to 
Le an estate. 


” 
Quaere : Whether a jaghir in order to come within the definition of S. 3 
0; the Estates Land Act must be a jaghir before the time of the East India 


Company. 

Second Appeals against the decrees of the Court of the 
Subordinate Judge of Vellore in A. S. Nos. 30, 31, 32 and 33 
of 1921, preferred against the decrees of the Court of the 
District Munsif of Tiruppathur in O. S. Nos. 63, 64 and 84 
of 1918 and O. S. No. 60 of 1919 respectively. 


T. R. Ramachandra Aiyar, T. R. Krishnaswami Atyar 
and S. Srinivasa Aiyar for appellants. 


A. C. Sampath Aiyangar for respondents. 

The Court delivered the following . 
JUDGMENT :_The only qüestion argued in the Seeond 

Appeals is whether theerespondents have a right of permanent 

occupancy in the plaint lands. The question whether the res- 
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pongents have an occupancy right or not woyld depend upon 
the terms of the grant Ex. A and the subsequent history of 
the villages granted to Muhammad Moosa Sahib in 1829. 
Ex. A is the sannad given to Moosa Sahib*by the Fast India 
Company, by which two villages were granted to him in lieu of 
a money grant which was made on account of the services ref- 
dered by him to the East India Company. The amount 
originally granted was Rs. 1,700, being the income of these 
villages. Moosa Sahib wanted one village to be granted in 
lieu of these villages and he was willing to retain one of the 
seven villages originally granted. The sannad gave him two 
villages and the grant comprises not only cultivated portions 
but all the uncultivated portions as well as waste portions 
and poramboke, etc. This grant was afterwards confirmed 
at the time of the Inam Settlement. The grant was for three 
generations. ‘The contention on behalf of the appellant is 
that what was granted was not an estate and that there were 
no tenants on the land at the time with rights of occupancy 
and that the subsequent history of the villages shows that no 
tenant had occypancy right in the lands. On behalf of the 
respondents it is urged that what was granted was an estate 
within the meaning of the Estates Land Act and that as the 
respondent continued to be in possession at the time when 


the Estates Land Act came into force, by virtue of S. 6 of- 


the Act they acquired an occupancy right though they had it 
not before. The question is not free from difficulty. Both 
the Lower Courts have found that the respondents have occu- 
pancy rights and have decreed their suit. 

Ex. A is no doubt favourable to the contention of the 
respondents. There are two statements in it which I think 
to some extent support the contention of the respondents. One 
is that the villages were granted in lieu of a money grant anid 
that the beriz of the village was taken into account in order 
to determine the income from the villages. The second is 
the following recital, “‘ In order to make the ryots and others 
in the two villages given as aforesaid to obey your orders, you 
should publish it as well so as to proclaim it to all.” Prima 
facte it would appear there were ryots on the land in the two 
villages. If Ex. A had stood alone, it might lend consider- 
able support to the respondents’ contention but Ex. XIV, the 
Inan Register prepared in 1865, which gives the history of 
the villages is opposed to their contention. * In Fasli 1211, 
the extent of the village is given as 3244.92 acres, of which 
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728.17 acres were poramboke. Of the  remaimng 
2516.75 acres, the dry land was 1083.52 acres and wet 
38.36 acres. Dry waste is given as 1322.14 acres and wet 
waste 72.73 acres. Therefore out of the total, the waste 
band was more than half of the land in the village excluding 
the poramboke. In Fasli 1270 the extent of dry cultivation 
is given as 1191.85 and that of wet cultivation as 62.38 and 


the extent of the remaining wet and dry waste is 1262.52 acres. 


There is a remark on page 4 to the effect that “ the value of 
the village should be fixed at the beriz of Fasli 1261, that is, 
the one fixed by Mr. Phillips, and the reason assigned by them 
is that though the present cultivation is 2,200 acres, the culti- 
vation is not permanent. It is permanent nowhere and the 
actual cultivation is not strictly ascertained...... They are 
not able to give any reliable account of the past year’s beriz. 
The villages are held by one of the Jaghirdars on rent from 
others and they fixed it at a sum which does not exhibit the 
actual value of the cultivation.” The villages descended 
to the heirs of Moosa Sahib and they held the villages in 
several shares. According to the Muhammadan Law, as 
understood by the Kazi, whenever any sharer died without any 
issue, his share lapsed or escheated to the Government. But 
the Government did not take over his share but added the 
income due to his share to the jodi fixed on the villages and 
the persons in possession were asked to pay to the Government 
the income from such share together with the jodi. It is 
clear from the statement in the Inam Register that there was 
no permanent cultivation of the land and that the amount of 
cultivation varied from year to year. This circumstance is 
strongly opposed to the contention that there were tenants 
with rights of permanent occupancy of the land and the state- 
ment that “ the villages are held by one of the Jaghirdars on 
rent from others and that they fixed it at a sum which does 
not exhibit the actual value of the cultivation” shows, I think, 
that the income was derived from the actual cultivation of 
the land and not from the tenants who paid a certain amount to 
the landlord. It is not suggested that the sharing system 
prevailed in this Village, in which case it might be that the 
incomt varied from year to year depending upon the culéiva- 
tion. But the income was only calculated in money and there- 
fore the statement in the Inam Register should be considgred 
as referring to the actual cultivation by the inamdars either 
through their own servants or by giving leases to people pre- 
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pared to cultivate the land. Their Lordships of the Privy Coun- 
cil rely upon the history of an estate in order to determine the 
existence or otherwise of permanent occupancy sights. Venkata 
Sastrulu v. Sitharamudu (1). In this case the history of the 
two villages affords considerable weight to the “contention 
of the appellant that the respondents had no occupancy right. 
In ithe first place, there 1s no evidence that there were any 
tenants with occupancy rights at the time of the grant. 


‘Secondly, the evidence of the fifth witness is that he and his 


ancestors enjoyed the land during the last 70 years. He 
gave his evidence in 1919 and 70 years from that date would 
carry us back to 1849. The grant was made in 1829 and 
there is no explanation offered by him as to how his ancestors 
came into possession. Thirdly, there is also the evidence 
supplied by the Inam Register that the cultivation was not per- 
manent and that the income varied from year to year. 

It is well settled now that there is no presumption that 
a tenant has occupancy rights. If the property in dispute 
is an estate, then under S. 6 of the Estates Land Act, he gets 
occupancy rights. But where it is not an estate the onus is 
upon him to prove that he has occupancy rights. In Naina- 
pillat Marakayar v. Ramanathan Chettiar (2) their Lord- 
ships observe : “ It cannot now be doubted that when a tenant 
of land in India in a suit by his landlord to eject him from 
them, sets up a defence that he has a right of permanent occu- 
pancy in the lands the onus of proving that he has such a 
right is updh the tenant.” That being so, it is for the res- 
pondents to prove that they have occupancy rights. It is 
urged on'behalf of the respondents that these villages were 
granted as jaghir to Moosa Sahib and that therefore these 
villages formed an estate within the meaning of S. 3 of the 
Estates Land Act. Mr. Sampath Aiyangar relied upon S. 3, 
cl. 2 (c), that any unsettled palayam or jaghir is an estate. 
The Subordinate Judge is of opinion that a jaghir in order 
to come within the definition of S. 3 must be a jaghir before 
the time of the East India Company. Without considering 
whether such an opinion is well founded or not, we have to 
see whether by the mere use of the word ' ghir’ the incidents 
of an estate would attach to any property. It was steongly 
urged for the respondents that as the word ‘ jaghir’ is used 
in Kx. A, the sannad, the villages must be considered as 
© m (1919) ILR 43 M 166 at 17a : 3PM L F ma (PC). 

2. (1923) ILB 47M 337:46 ML J 546 (P C). 
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possessing all the incidents of a jaghir. The use of, the 
word ‘ jaghir’ by itself does not signify much. Mr. Justice 
Coutts Trotter, as he then was, observes in Sam v. Ramalinga 
Mudaliar (3), ‘“I have come to the conclusion that these 
elands, though so described, are not jaghirs within the meaning 
of the Estates Land Act but are merely ordinary inam. ” We 
have therefore to see whether these villages form an estate 
within the meaning of S. 3 of the Estates Land Act.apart 
from the mere use of the word ‘ jaghir.’ The respondents 
rely upon the statements in the Salem District Manual which 
described these villages as jaghir. I do not think that by 
the mere use of the word ‘ jaghir’ the villages can be said 
to be an estate. , 

It is next urged for the respondents that if it is not 
‘jaghir’ it must be considered to be an inam within the meaning 
of sub-cl. (d) of S. 3, cl. 2. In that case, any village of which 
the land revenue has been granted in inam to a person not 
owning the kudivaram thereof would be an estate. To say this 
is an inam would be begging the question. ‘The question is 
whether the land revenue alone was granted, in this case or 
whether the land itself was granted. In Mussammat Sakina 
Bai v. Kaniz Fatima Begam (4) their Lordships of the Privy 
Council held, “the word ‘jaghir’ primarily points to occupancy, 
though it may be occupancy of an office such as that of Collec- 
tor of revenue. Where, however, a jaghir held for life only 
is, as in this sannad, used in contradistinction to an ilaka held 
as a permanent zamindari, it is an, almost necessary inference 
that the occupancy referred to is occupancy of land.” By 
the sannad, not only cultivated land but waste, poramboke, 
jamabandi, kattumaniam and inam were granted. It is urged 
by Mr. Ramachandra Aiyar who appears for the appellant 
that the fact that.poramboke and waste land was given shows 
that it was land that was given and not merely land revenue. 
He further contends that a good portion of the waste land 
was brought under cultivation and that it cannot be said there 
were any tenants with occupancy right on the waste land. That 
a good deal of waste land was brought under cultivation is 
clear from Ex. XPV. When waste land was given to the 
granteé, it cannot be said that land revenue alone was granted. 
That being so, the grant does not come within the purview of 
S. 3, cl. 2 (d). ° > 
= 3. (1916) "L L R So M 664 at 671 : 30 M L J 600 (PC). 

4. (1917) 22 C W N 577 (BC). 


e 
Tirupathi 
Goundan 


v. 
Sbamanna 
Goundan. 


Tirupathi 
Goundan 


Shamanna 
Goundan, 


660 THE MADRAS LAW JOURNAL REPORTS. [VOL, XLVIIt 


a It is urged for the respondents that the pnu$ is upon the 
landlord to show that lands are not subject to occupancy right. 
That argument assumes that the villages are an estate. If 
the villages are an estate within the medning of°cl. 3, no 
doubt the onus would be upon the landlord to sho that the 
lands are not subject to occupancy right; in other worda, 
the lands are not ryoti lands. But in this case we have to 
determine from the evidence whether the villages are an 
estate or not. That being so, Ss. 23 and 185 of the Estates 
Land Act do not help him. It is urged by Mr. Ramachandra 
Auyar that the original grant of money was about Rs. 1,700, 
and that the income from the villages was only about Rs. 1,500 
and odd, and that in order to make up for the balance waste 
and other lands were given. That argument receives support 
from the statement in the Inam Register, “The only indirect 
explanation for his deficiency is found in the reservation of the 
poramboke lands and resumed kuthu kodigi inams for the use 
of the Jaghirdar in right as profit.” That waste lands were 
given to the grantee under Ex. A cannot be disputed. That 
they could not have been in anybody’s possession is apparent. 
Theré is no evidence in this case that there were any tenants 
at the time of the grant in 1829. Itis urged for the respond- 
ents that it was not likely that the East India Company’s agents 
cultivated the lands and that there must have been tenants on 
the land. The mere fact that Government was able to get 
an income does not show there were tenants with rights of 
occupancy ag in the case of ryotwari land. If it was ryotwari 
land then pattas must have been issued to the persons in occu- 
pation. No such evidence is forthcoming in this case. [It is 
open, no doubt, to the Government to grant a ryotwari village 


asinamtoaperson. In such cases, the revenue alone is inam. 


In the absence of evidence it cannot be presumed from the 
mere fact that Ex. A speaks of beriz, it must be beriz derived 
from the tenants with rights of permanent occupancy. The 
lower Courts have come to the conclusion that the respondents 
have occupancy right on the ground that the villages were 
granted as jaghir. They overlooked the fact that the onus is 
upon the tenants to prove that they have o&cupancy right. I 
holtf that the villages in question are not an estate within the 
meaning of S. 3 of the Estates Land Act and that the*respond- 
ents have no occupancy right in the plaint land. In the result, 
the appeals are allawed and the judgments of the Lower 
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Courts are set aside and the plaintiffs’ suits are dismissed gvith 
costs throughout. 


In 8, A. No. 254 of 1922: The judgments of 
the Lower Courts are set aside and the case 
eremanded to the Munsif’s Court for trial of the re- 
maining issue. The appellant is entitled to his costs in this 
Court and the Lower Appellate Court. The costs iw the 
Munsif’s Court would abide the result of the suit. ° 


Appellant will have refund of the Court-fee paid in this 
Court. 
A. S. V. - Appeals allowed. 


~ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAMESAM. 


Dakshinamurthi Mudaliar (died) 
and others ... Appellants* (L. Rs. of 
the 1st Appellant-defendant) 


v. 
Dhanakoti Ammal ... Respondsnt (Plaintif). 


Contract—Time if of essence of—Rule as to—Applicability to contract 
for re-sale—Contract of sale and agreement to re-sell—What amounts to— 
Vendor allowed to remain in possession as tenant at a rate of rent fixed— 
Acceptance of rent fixed from vendor—If part-performance of contract to re-sell 
—Aets of part-performance which will attract operation of principle. 


The plaintiffs husband, the original owner of the suit property, sold it 
to 4. A, being anxious to sell the property in his turn, appħed to plaintiffs 
husband to find another purchaser, The defendant agreed to purchase, and 
the plaintiffs husband caused A to sell the property to the defendant. At 
the time of the sale, the plaintiff, her husband, and the defendant entered into 
an arrangement that the defendant should execute an agreement in favour of 
the plaintiff containing the followig terms, viz. that the plaintiff should keep 
the suit house in her possession, that the plaintiff and her husband should pay 
tegularly Rs, 4-8-o every month or once in two months at the same rate, being 
the amount due at o-12-0 per cent. per mensem for the sale amount of Rs. 600, 
that the plaintiff should pay the defendant the principal sum of Rs 600 before 
14th December, 1914, and that, if payment be made in that manner, the defend- 
ant should execute and register a sale deed for the suit house. Such an 
agreement was executed by the defendant. 


No money was tenfered by plaintiff within 14th December, 1914. She 
continued to occupy the house and to pay the rent up to June 1918. Of,rith 
June, 1918, the defendant issued a notice to quit and- the plaintiff replied 
relying updn the agreement and sent Rs. 6go and arrears of rent Rs. 2-8-0, which 
the defendant rejected, 


a E, N ee E E E, 
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, 1 
Dakshina- Ig a suit brought by the plaintiff for specific performance of the agreement, 
ee ‘ held, (1) that the agreement, though one-sided, was a contract, (2) that the 


v transaction between the parties was substantially a contract of sale with an 
Dhanakoti agreement to re-sell ; (3) that the principle that, in contracts of ale of real 
Ammal, property, time is not generally of the essence of the contract, was not applicable 

to contracts to re-fell; and (4) that the acceptance of rent beyond 14th 
December up to June 1918 was not, though the rent fixed represented a rajé 
cf interest at 9 per cent. on the purchase money stipulated, such part-performance 
as to attract the operation of the principle of part-performange. 


The main contract was one of re-sale and there was a subsidiary contract 
of tenancy up to the re-sale and all the acts of part-performance are explain- 
able either as due to mere inaction or a willingness to continue the tenancy as 
one from month to month. 


Held, therefore, that the plaintiffs suit must fail. 


Second appeal against the decree of the Court of the 
Subordinate Judge of Chingleput in A. S. No. 79 of 1921 (A. 
S. No. 105 of 1921, District Court, Chingleput) preferred 
iwainst the decree of the Court of the Additional District Mun- 
sif of Chingleput in O. S. No. 292 of 1919. 

K. Balasubramania Aiyar for appellants. 

L. A. Govindaraghava Atyar and P. $. Natayanaswami 
Atyar for respdndent. 

The Court delivered the following 


JUDGMENT . The facts of this Second Appeal are sim- 
ple and may be thus stated. 


The plaintiff's husband, Neelaveni Naicker, was the ori- 

ginal owner of the property. He mortgaged it to a Fund at 

St. Thomas Mount. Unable to pay the mortgage debt he 

zí sold the house to his brother-in-law Appu Naicker for Rs. 600 
(Ex. II, dated 19th September, 1907) and paid off the debt. 

Some time after, Appu Naicker was in need of Rs. 600 and 

applied to Neelavani for finding another purchaser. The 

latter found a willing vendee in the defendant and caused 

Appu Naicker to sell the property to the defendant 

.. (Ex. III, dated 26th November, 1909). At the time of the 
sale, the plaintiff, her husband and the defendant entered into 
an arrangement that the defendant should execute an agree- 
ment in favour of the plaintiff containing the following terms, 
viz., that the plaintiff should keep the suit fuse in her posses- 
siom® that the plaintiff and her husband should pay regalarly 
Rs. 4-8-0 every month or once in two months at the same rate, 
being the amount due at 0-120 per cent. per mensem for the 
à sale amount of Rs. 600;that the plaintif should pay the defend- 
ant the principal sumeof Rs. 600 before the 14th December, 
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. :@ 
1914 and that, if payment be made in that manner, the defend- gms 
ant should execute and register a sale-deed for the suit house. Mudaliar 
Such an agreement was executed but is not forthcoming. The _ phanakoti 
Courts below relying on Ex. I have found that its execution has’ Ammal. 


e been proved. 


*e Itis now admitted that no money was tendered by plain- 
tiff within 14th December, 1914. The plaintiff continued to 
occupy the house. On 11th June, 1918 the defendant*issued 
a notice to quit and the plaintiff replied by Ex. IV-a relying on 
the agreement and sent Rs. 600 and arrears of rent Rs. 22-8-0, 
but the amount was rejected by the defendant. The present 
suit for specific performance was filed on 12th March, 1919. 


The District Munsif dismissed the suit on the ground 
that as the plaintiff did not tender the amount within 14th 
December, 1914, she is not entitled to specific performance. 
The District Judge, reviewing the District Munsif’s judgment, 
held that time was not of the essence of the contract and gave 
a decree. The defendant appeals. 


If the agreement by the defendant to convey the pro- 
perty to the plaintiff is an ordinary contract to sell, I “would 
have been inclined to dismiss the Second Appeal. But, on the 
allegation of the plaintiff and the findings of the Court below, 
it is a case of a sale to defendant followed by an agreement 
to re-sell. The fact that the re-sale was not to be in favour 
of Appu Naicken or to Neelaveni Naicker does not make any 
difference. It is the plaintiff's husband, even though he sold 
the property to: Appu Naicker, and not Appu Naicker that = 
arranged the sale to the defendant and he stipulated that 
there shall be a re-sale to this nominee, his wife, the plaintiff. 
This is substantially a contract of sale with an agreement to 
re-sell. 
It is doubtful whether the principle laid down in Jamshed 
Khodaram v. Burjorji Dhunjibhai (1), that in contracts of ee 
sale of real property, time is not generally of the essence of 
the contract, is applicable to contracts to re-sell. On the 
other hand, it was held that the right to re-purchase must be 
exercised according to the strict terms of the power [Samara- 
puri Chettiar v. Sudarsanachariar (2), relying on Jy v. 
Birch (3), Ranelagh v. Melton (4) and Dibbins v. Dib- 
ry (1915) I L R 40 B 289: 30 M L J 186 (P C). 
2. (1919) I IPR 42 M 802 : 37 M L J 109. : a 
3. (1836) 7 E R 22. ge (1864) 62 E R 627. 
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bins®(5)]. [See also Maung Po Yin v.. Maung Shwe - 
Kin (6).] The same view was taken in Maung Wala v. 
Maung Shwe Gon (7) following Samaraguri, Chettiar v. 
Sudarsanachariar (2). The ground on which relief was 
given to the purchasers in that case, viz., that the tenderat the" 
due date was made impracticable by default of the payee does 
not arise here. [See also Fry on Specific Performance, 
S. 1163, 6th Edn., p. 515.) 

Mr. Govindaraghava Aiyar contends that there has been 
a part-performance of the contract and therefore it does not 
matter that the purchase money was not tendered within 14th 
December, 1914. The part-performance he relied on is the 
acceptance of rent bevond 14th December, 1914, up to June, 
1918. He relied on Vizagapatam Sugar Company v. Muthu- 
rama Reddi (8), Hiralal Ramnarayan v. Shankar Hira- 
chand (9), Hodson v. Henland (10) following Biss v. Hy- 
gate (x1) and Miller v. Finlay-(12). There is no doubt 
as to the principle of these cases but Mr. Balasubramania 
Aiyar argued that it is not every kind of part-performance 
that will attrace to operation of the principle. In Maddison 
v. Alderson (13) Lord Selborne after referring at page 478 
to Lord Hardwick’s statement of the rule in Gunter v. 
Halsey (14) and his opinion that the payment of purchase 
money in whole or,in part as a sufficient part-performance, and 
pointing out that his application of the rule was not followed 
by Lord Cowper and Lord Macclesfield proceeds at page 479 : 
“All the authorities show that the acts relied upon as part- 
performance must be unequivocally and in their own nature: 
referrable to some such agreement as that alleged : Cooth v. 
Jackson (15), Frame v. Dawson (16) and Morphett v. 
Jones (17).” “The acknowledged possession, ” said Sir 
T. Plumer in M orphett y. Jones (17), “of a stranger in the 
land of another is not explicable, except on the supposition 
of an agreement, and has therefore constantly been received 
as evidence of an antecedent contract, and as sufficient to 
authorise an inquiry into the terms, the Court regarding what 


2. (1919) WA WA aol aa 
5. (1896) 2 Ch 348. 6. (1922) x Bur LJ at 
-° 7. (1923) I L R 2 R 472 
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9 (1921) I L R 45 B 117%.. e 10. (1896) 2 Ch 328. 
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has been done as a consequence of contract or tenure.” ø‘ It 
is in general, ” said Sir James Wigram [Dale v. Hamil- 
tom (18)], “gf the essence of such an act that the Court 
shall, by reason of the act itself, without knowing whether 
ahere was ‘an agreement or not, find the parties unequivocally 
ifea position different from that which, according to their legal 
rights, they would be in if there were no contract. But an 
act which though in truth done in pursuance of a contract, ad- 
mits of explanation without supposing a contract, is not in 
general admitted to constitute an act of part-performance 
taking the case out of the Statute of Frauds ; as for example, 
the payment of a sum of money alleged to be purchase money. 
[See also Britain v. Rossiter (19), per Lord Justice Cotton]. 
The acts of part-performance, exemplified ini the long series 
of decided cases in which parol contracts concerning land have 
been enforced, have been (almost, if not quite, universally) 
relative to the possession, use or tenure in the land.” At 
page 484, Lord O’Hagan quotes Sir William Grant in Frame 


v. Dawson (20) : “ The principle of the cases is that the act 


must be of such a mature that, if stated, it would of itself in- 
fer the existence of some agreement, and then parol evidence 
is admitted to show what the agreement is.” In Vizaga- 
patam Sugar Company v. Muthurama Reddi (8) possession 
was delivered in pursuance of the contract. So also in Hiralal 
Ramnarayan v. Shankar Hirachand (9). The cases of 
Hodson v. Heuland (10), Biss v. Hygate (11) and 
Miller vy. Finlay (12) are cases where’ the main 
contract itself was one of tenancy and though the 
entry into possession in the former case was prior to the con- 
tract, the continuance of possession was distinctly referable 
to the contract. ‘These cases cannot help us here when the 
main contract is one of re-sale and there is a subsidiary .con- 
tract of tenancy up to the re-sale and all the acts of part-per- 
formance are explainable either as due to mere inaction or 
a willingness to continue, the tenancy as one from month to 
month. The acceptance of rent after 14th December, 1914 
amounts to no more than a renewal of the 


ee ee 
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tenancy as a tenancy from month 'to month. 
I am quite alive to the fact that the rent fixed, 
viz., Rs. 4-8-0 represented a rate of interest at 9 per cent. on 
the purchase money stipulated, but I do not*see how this makes 
any difference. The defendant might have thought that the 
tenancy with a rent of Rs. 4-8-0 is as good a letting as ayfy 
he can! otherwise procure. Mr. Balasubramania Aiyar relied 
on Heilltams v. Owen (21). This case supports him, though, 
as Mr. Govindaraghava Atyar pointed out, it is a case where 
the Courts might well have construed the contract (in the 
light of principles laid down in later cases) to be one of mort- 
gage and not one of sale and agreement to re-sell. Oni the 
pleadings and on the facts of this case (the person entitled 
to the conveyance and the re-sale, the plaintiff, being different 
from the original vendor Appu Naicker) that alternative is 
not open to the plaintiff it not being suggested that plaintiff 
is a benamidar for her husband. 


The principle has been stated in Fry on Specific Per- 
formance at page 279 (S. 584) : ‘ To make the acts of part- 
perfarmance effective, to take the contract out of the Statute 
of Frauds, they must be consistent with the contract alleged 
and also such as cannot be referred to any other title than a 
contract, nor have been done with any other view or design 
than to perform a contract [Gunter v. Halsey (14)] there 
fore if a tenant in! possession sues for the specific performance 
of an alleged contract for a new lease, the mere fact of his 
continuance in possession will have no weight as an act of 
part-penformance of the contract, being referable' to his 
character as tenant [per Plumer, M. R. in Morphett v. 
Jones (17)] and other cases and distinguished by Hodson v. 
Heuland (10) and Biss v. Hygate (11) which are not cases 
of renewal of the lease but of fresh lease. In the present 
case, the contract of possession can have no weight as an act 
of part-performance of the contract to re-sell there being a 
tenancy and the continuing of possession is explainable as 
evidence of a willingness to continue the tenancy. 


In my opinion, there is no such part-gerformance as will 
help, the plaintiff. There is no question of limitatign in 
the case. 

Ip. (1896) 2 Ch 428. ° rr. (1918) 2 K B 314. 
14% Amb 586. yy. 1 Sew rr. 
21. at E R 386: 5 My & Cr 303. 
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I may “add that Mr. Balasubramamia Aiyar relying on 
Nagappa Naidu v. Muniswami A iyar (22) contended that the 
agreement to re-sell being one-sided is no contract at all. But 
the present case i distinguishable from Nagappa Naidu v. 
Muniswami Aiyar (22) in which the agreement to re-sell and 
the original sale were at different times and were separable. In 
the present case the whole arrangement constituted one agree- 
ment, the option to re-purchase is one term of the evhole 
contract. This contention must be disallowed. 


For the other reasons given, the plaintiff must fail and 
the appeal will be allowed and the plaintiff’s suit is dismissed 
with costs throughout. 


A. S. V. Appeal allowed. 


PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at 
Allahabad.) 


PRESENT :—Lorb DUNEDIN, LORD ATKINSON, MR. 
AMEER ALI AND Lord SALVESEN. p 


Musammat Maina :Bibi, since deceased 
(now represented by Chaudhri 
Khalilul Rahman and others), and 
others ... Appellants* 


Vv. 
Chaudhri Vakil Ahmad and others ... Respondents. 

Mahomedan Law—Widow’s dower—Deceased’s immoveable property— 
Widows right to possessiom until dower-debt satisied—Cavil Procedure Code, 
1908, S. 11—Res judicata—Dismissal of suit for immediate possession upon 
non-fulfilment of condition in decree as to payment—Effect of. 

A Mahomedan widow has the right lawfully, peaceably, and without force 
cr fraud to take and hold possession of her deceased husband’s immoveable 
property until her dower-debt is satisfied. This right is given to her as a 
creditor by Mahomedan Law, and is subject to her accounting for the profits 
accruing from the property. Bibi Bachus v. Shaikh Hamid Husain, 14 Moo. 
I A 377 referred to. 

Her position contrasted with that of a mortgagee. 

Where the heirs of a deceased Mahomedan obtained a decree for immediate 
possession ‘against his widow who was in possession of the properties in lieu 
uf her ower-debt, on condition they paid her a certain sum of money within 
a period fixed, but on account of their failure to pay the said amount, “their 


suit was désmissed, such dismissal does not deprive them of their proprietary 
So ———COOCCn'F?*m 
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rights to recover possession at some future time. In such a ĉase S. 11, Civil 
Procetlure Code, does not apply. À l 

Appeal from a decree of the High Court of Judicature 
(Rafique and Lindsay, JJ.), dated 12th March, 1919, which 
affirmed a decree of the Subordinate Judge of Allahabad, 
(G. Prasad, Esq.), dated 18th March, 1916. °” 

The facts appear sufficiently set out in the judgment of 
their Lordships. 

L. de Gruyther, K, C. and K. Brown for appellants. 

Sir George Lowndes, K. C. and B. Dube for respondents. 


1ith December, 1924. The Judgment of the Board 
was delivered by l 

LORD ATKINSON : This is an appeal from a judgment 
and decree, dated the 12th March, 1919, of the High Court 
of Judicature at Allahabad affirming the decree of the Sub- 
ordinate Judge of Allahabad, dated about three years earlier, 
namely, the 18th March, 1916. ‘The main, if not indeed the 
determining, question for decision by the Board in this case 
is the proper construction and effect of a certain decree of the 


Subordinate Judge of Allahabad, dated the 28th November 


1903, duly afhrmed on the 3rd July, 1906, by the aforesaid 


High Court on appeal thereto. This latter decree was made 
in a suit brought by the present respondents and others against 
the widow of the deceased owner of certain lands and premises 
described in the plaint in which she was then in lawful posses- 
sion under a claim to hold the same until the dower-debt to 
which she was admittedly entitled should have been paid to 
her. 

After the death on the 6th May, 1890, of this owner 
named Shaikh Muin-ud-din, a considerable amount of litigation 
was set on foot between several persons claiming to be interest- 
ed in or have claims upon his property. This litigation has 
been fully dealt with in the clear and admirable judgments 
dclivered in this case by the Subordinate Judge and by the 
High Court respectively. It is only necessary, however, in 
this appeal to refer to such of the suits as bear directly upon 
the questions requiring decision by the Board. 

„In addition, all these learned Judges have in theis, judg- 
merts cited and criticised with acuteness a great many autho- 
rities, analysed the evidence, and dealt fully with the* relevant 
fact8 proved. As their Lordships agree with them in the 
conclusions of law and, fact at which they haye arrived, it is 
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scarcely necessary for the third time, to cite and criticise 
more than one of these authorities, or to deal with the estab- 
lished facts in great detail. In their view the application of 
some few"well-tstablished principles of the Mahomedan Law 
to the saltent facts of the case will enable the appeal to be 
satisfactorily disposed of. 

The widow of the above-mentioned owner of the pro- 
perty in suit, immediately on the death of her husband, admit- 
tedly took possession of his immoveable property, including 
the property in suit, and procured her name to be entered 
on the registry as its possessor instead of his. 


It appears to their Lordships that it will suffice to refer 
to only one of the authorities cited as to the rules of the 
Mahomedan Law touching the rights and liabilities of Maho- 
medan ladies in relation to their claim for dower. That is 
the case [Musammat Bibi Bachun v. Shaikh Hamid 
Husain (13), decided by this Board over fifty years ago, and 
accepted as a sound as well as a binding authority. 


In that case a Mahomedan widow whose husband had 
died without issue was put into possession of her husband’s 
estate as a co-heir and to secure her dower. The point in 
controversy was whether, having been so put into possession, 
she was entitled to retain it until her dower-debt was paid, 
to the exclusion of the other heirs of the deceased. It was 
held that she was so entitled. Sir Montagu Smith in deliver- 
ing judgment said “the claim of Musammat Bibi Bachun to 
hold the property to satisfy her dower cannot be founded upon 
an original hypothecation of the estate for her dower, for 
such a right does not arise by Mahomedan Law as the con- 
sequence of any gift of dower, nor was there any agreement 
entered into on the part of the husband to pledge his estate 
for the dower. But the appellant, having obtained actual 
and lawful possession of the estates under a claim to hold them 
as heir and for her dower, their Lordships are of opinion that 
she is entitled to retain that possession until her dower is 
satisfied, and the respondents cannot recover possession unless 
that satisfaction has taken place. It is not necessary to say 
whether this right @f the widow in possession is a lien in the 
strict Sense of the term, although the right is so stated in a 
judgment of the High Court in a case of Ahmed Hossem v. 
Musammat Khodeja (2). Whatever the right may be eall- 
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ed, yt appears to be founded on the power ọf the widow as 
a creditor for her dower to hold the property of her husband 
of which she has lawfully and without force or fraud obtained 
the possession until her debt is satisfied, with the fiability to 
account to those entitled to the property subject td the claim 
for the profits received. This seems to be the ground upgh 
which the claim of the widow to retain the possession of the 
property was put in the case of Ameer-un-nissa v. Mooraa- 
un-nissa (3).” This decision is well supported by many 
authorities. In the first-quoted sentences of his judgment 
sir Montagu Smith alluded to a feature of the case with 
which he was dealing which distinguishes it from the case of 
mortgage usufructuary or other. In the case of a mortgage 
the mortgagee takes and retains possession, under an agree- 
ment or arrangement made between him and the mortgagor. 
Any rights the mortgagee may get are conferred upon him 
by the mortgagor. In the present case, as well as in that 
dealt with by Sir Montagu Smith, neither the possession of 
the property nor the right to retain that possession when 
acquired is conferred upon the widow by the agreement or 
the b&unty of her deceased husband. The possession of the 
property being once peaceably and lawfully acquired, the 
right of the widow to retain it till her dower-debt is paid is 
conferred upon her by the Mahomedan Law. The husband, 
when he grants dower to his wife, cannot, according to Sir 
Montagu Smith, by any original hypothecation of his pro- 
perty, secure to her the payment of it. But the original and 
intentional hypothecation of the mortgaged property to secure 
the repayment of the mortgage debt is the very essence of 
every mortgage usufructuary or other. The difference be- 
tween a usufructuary mortgage and an ordinary mortgage is 
not so much a difference in the kind of security created as in the 
method of enjoying it. In each case the property of the mort- 
gagor is pledged to secure the debt, and when the amount 
secured is paid, the property pledged must be returned to the 
owner. The main difference between a usufructuary mortgage 
and an ordinary mortgage is that in the former it is part 
of the initial agreement by which the secugity is created that 
the, mortgagee shall at once go into possession of the4mort- 
gagéd property and apply the proceeds he may derive from 
the yse and occupation of it to discharge the mortgage debt : 
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while in the’case of an ordinary mortgage of the usual gort 
it is in general not the initial intention of the parties that the 
mortgagee shoyld go into possession of the property pledged 
immediately or at*all, although he is empowered to do so if 
the interest on the mortgage money be not paid. Should 
He go into possession, he must account for the receipts just as 
. must the usufructuary mortgagee. The widow who holds posses- 
sion of her husband’s property until she has been paid her 
dower has no estate or interest in the property as has a mort- 
gagee under an ordinary mortgage. Mr. de Gruyther called 
the attention of the Board to the provision of the 58th and 
following sections of the Transfer of Property Act, and urged 
their Lordships to apply, by analogy, the principles embodied 
in those sections, at least in the case of usufructuary mortgages, 
to this case ; but there are essential differences between the 
position of a Mahomedan widow entitled to dower, who, like 
the widow. in the present case, enters upon her deceased hus- 
band’s property lawfully and peaceably, and only claims to 
retain that possession till her dower-debt is satisfied, and the 
position and right of a mortgagee usufructuary or other to 
whom an owner pledges his property to secure the repayment 
of a debt. There is no real or true analogy between the two. 
It has been well said that there is nothing more misleading 
than a false analogy. Their Lordships are therefore of 
opinion that in a case such as the present it would be on their 
part rash, if, indeed, not unwise, to attempt to apply either 
the provisions of those sections of the Transfer bf Property 
Act or the principles these sections embody to the widows. 


It is now necessary to turn to the examination of the 
pleadings filed in the suit of 1902, and the issues raised by 
them, with the view of ascertaining what was the res adjudicat- 
ed upon in that case, and what was the effect upon the pro- 
perties or other interests of the parties of the dismissal of that 
suit, or the non-payment by the plaintiff to the widow of 
the sum found to be due to her. 


In the plaint in that suit the plaintiffs claimed, amongst 
other things, that ig should be held that the defendant No. 1, 
Maina? Bibi, the widow, was in possession of her late hus- 
band’s estate in lieu of her dower-debt, and that if any portion 
of that debt still remained to be recovered from the gaid 
estate, then a decree forgthe possession of the said estate might 
be passed in her favour upon the condition of the payment of 
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suck a proportionate amount of that debt as might properly be 
chargeable against their share of the property. Musammat 
Maina Bibi, in answer to this claim, filed her wyitten, statement 
on the 22nd May, 1902. She alleged, amongst other things ': 
(1) that her dower-debt, still unpaid, amounted to the sum 
of Rs. 51,000; (2) that her deceased husband had during 
his lifetime given to her his entire immoveable property in lieu 
of her dower-debt and put her into possession and enjoyment 
of the same; and (3) that since she had been so put into 
this posdession of the said property she had, without any 
objection from the plaintiffs or others, continued to hold that 
possession, as she was by every means entitled to do until 
the amount of her dower-debt had been fully paid. On these 
pleadings, issues were framed by the Subordinate Judge. The 
second of those issues ran thus: Was the property in suit 
given by the deceased Muin-ud-din by way of gift to the de- 
fendant No. 1 iin satisfaction of her dower, and, if so, is the 
gift binding .on the plaintiffs ? His finding on this issue is 
to the effect that no evidence was offered by the defendant 
No. J on the point, although she had raised the plea ‘in her 
written statement ; and that at the hearing the widow’s 
pleaders accepted the finding arrived at in an earlier suit, in 
which she was defendant, that, she was, with the acquiescence 
of the heirs of her deceased husband, in possession of the pro- 
perty in suit in lieu of her dower. 


On the first issue the Subordinate Judge found that the 
amount of the widow's dower was, in fact, Rs. 51,000, and 
that the plaintiffs in the suit had accepted that amount as 
accurate. These findings were not questioned on the appeal 
taken to the High Court ; but in subsequent litigation the 
widow persisted in putting forward the defence, thus practi- 
cally abandoned and never proved, that a gift had been made 
to her by her deceased husband of all his property in lieu of 
her dower. No satisfactory evidence has ever been given 
to support it. In addition to the claims for relief already 
mentioned, the plaintiffs put forward the following :— 


That v 


Pi (b) If it be held that defendant No. x is in possession (of the Atate) in 
lieu of her dower-debt and that any portion of it is still to be recovered from 
the gstate of Shaikh Muin-ud-din n@ntioned in liste ‘A,’ ‘B? and ‘C; then a 
decree for possession may be passed on condition gf payment of that proportionate 
amount of dower which may ge charged against the plaintiffs share. 
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“(c) A decrae for mesne profits from November, 1890, to April, 1902, 
or for any amount which may be found due by the Court against defendant 
No. 1, may be passed in favour of the plaintiffs, It has presently been laid at 
Rs, 1,232 for paymefft ofe Court fee, but in case the amount exceeds the above 
a further Coust fee will be duly paid. 

ya ©(d) Mesne profits—pendente lite and future till the date of possession 
together with interest and the costs of this suit and interest may be awarded 
to the plaintiffs against defendant No. 1. 

“ Ce) Other necessary directions which may be deemed essential for 
justice to the plaintiffs may be given.” 

Upon these claims the Subordinate Judge arrived at the 
following findings :— 

“as, If it be held that. defendant No. 1 should render an account, then 
she is entitled to charge in that account interest at the rate of Re. 1 per 
cent. per mensem on the entire amount of the dower-debt, other debts, funeral 


expenses, cost of new construction and the amount spent on the repairs of the 
house. 


“26. The claim for moveable property is time-barred. 

“27. The claim for mesne profits is time-barred. 

“98. The plaintiffs are not entitled to receive any mesne profits and 
the amount is excessive.” 

He took an account between the parties and came to the 
conclusion that the amount then due to Maina Bibi in respect 
of her dowers amounted, after making all just and proper 
deductions, to Rs. 25,387-6-5, and on the 23rd November, 
1903, made a decree, the curial part of which runs as follows: 

“Tt is ordered and decreed that the plaintiffs be put in possession of a 
seven-twelfth share of the property specified in lists ‘A,’ B’ and ‘Œ mentioned 
above on condition that they pay to defendant No. 1 Rs 25,387 within six 
montha from the date of the decree, in case of non-payment of the said amount 
within the said time, the plaintiffs’ claim be dismissed with costs. 

“Tt is further ordered that defendants Nos, x and 4 do pay to the 
plaintiffs Rs 659-8-o on account of costs of this suit, which has been charged 
against them. And it is further ordered that in case the claim be dismissed 
the plaintiffs do pay Rs 290-13-9 to defendant No. r on account of the costs 
of this suit, which has been charged against them.” 

From this decree the plaintiffs appealed to the High 
Court of Allahabad. The appeal is numbered 6 of 1904. The 
grounds of appeal are stated to be__(1) that the Subordinate 
Judge should not have awarded interest to the first defendant 
as he did; (2) that the profits of the property in suit up to 
the tife fixed for payment should have been set off ag@jnst 
the amoynt due; (3) that the six months allowed for pay- 
ment should have been directed*to commence from the date 
of the decree becbminge final. The appeal did not come on 
for hearing till the 3rd July, 1906. «It was on that day qis- 
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missed with costs. The decree of the Subordinate Judge 
was confirmed, but modified by the provision that the time for 
payment of the amount found to be due shquid he extended 
to the 3rd December, 1906. No payment has, ip fact, ever 
been made by the plaintifs or any of them in discharge of 
the sum awarded to the widow by this decree of the 28th 
November, 1903, and the suit.in which it was made accordingly 
stootl dismissed. 

It is a suit in which the plaintiffs claimed to be entitled 
to proprietary possession of a 7|12th share in the property 
mentioned in the two lists attached to the plaint, they also 
claimed, in effect, to have been entitled to that possession, not 
only at the date of the plaint, but for the 18 months previous, 
because they claimed a decree for mesne profits from Novem- 
ber, 1890, to April, 1892, which they would not otherwise 
have been entitled to, and also claimed mesne profits pendente 
lite and in the future till the date of possession. Their claim, 
therefore, is for immediate possession of this property. Their 
suit is a suit to recover that immediate possession, based upon 
the facts alleged in the 5th and 6th paragraphs of the plaint : 
(1) Namely that the only dower the widow was entitled to was 
Fatimi dower amounting to Rs. 107 , and (2) that the dower- 
debt had long previously been paid from the properties men- 
tioned in the list A, B and C. 

It is this claim to get immediate possession of the pro- 
perty in swt and this claim alone which has been dismissed, 
and yet it has been strenuously and ingeniously argued by Mr. 
de Gruyther that the right of the plaintiff to recover possession 
of this ‘land at any time subsequent to the decree, or under 
any circumstances however changed is absolutely barred__in 
fact, that the right is lost for ever. 

' The plaintiffs themselves are willing that in the circum- 
stances mentioned in the plaint a condition for payment 
should be attached to any claim that may be made. That, 
however, does not alter the matter. The condition actually 
attached to the decree might have been performed at any 
time up to the 3rd December, 1906. It is ghe dismissal, which 
comes into effective operation on that day, not befor®& that, 
it 18 urged, has barred for ever the claim of the plaintiffs to 
recover possession. ° 

The Subordinate Judge has, in their Lordships opinion, 
stated with perfect agwiracy in the following passage of his 
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judgment what was the legal effect upon the rights of the 
parties of the non-payment of the sum directed to be paid on 
the 3rd December, 1906. He said >. 

“Jt fs contende@ on behalf of the answering defendants that as the 
decree in the previous suit provided that the suit shall stand dismissed in the 
event of®non-payment by the ‘plaintiffs within the time fixed and that as the 
plaintiffs did not comply with that decree their proprietary right to the property 
claimed was extinguished and Musammat Maina Bibi became the absolute 
owner from the expiration of the period fixed for payment and that plajntiffs’ 
claim is barred by the rule of res judicata. Having given my best consideration 
to that contention and to the various authorities cited on each side, I 
' am unable to accept it as sound. The only interpretation which I can reason- 
ably put on that decree is that it simply declared that if the plaintiffs wanted 
to have immediate possession of the property claimed, which Maina Bibi was 
entitled to hold till her dower-debt was satisfied, and discharged out of the 
usufruct or otherwise they must pay the amount found due to her by a certain 
date and that if they did not pay that sum they would not be entitled to 
immediate possession. The order of dismissal in the event of non-payment 


did not, I think, mean that if the plaintiffs failed to make the payment within“ 


the time fixed they would be deprived of their proprietary right to the pro- 
perty and of their right to recover the property when the dower-debt due to 
Maina Bibi should be discharged either out of the usufruct or by the plaintiffs 
at some future date. The effect of dismissal and, the plaintiffs’ 
failure to comply with the previous decree was simply that the partie? were 
relegated to the position in which they were before that suit was brought.” 


The defence of res judicata is dealt with in S. 11 of the 
Code of Civil Procedure of 1908. 


‘That section runs as follows -_— 


“ir No Court shall try any suit or issue in which the matter directly 
and substantially in issue has been directly and substantially in issue in a 
fermer suit between the same parties, or between parties under whom they 
or any of them claim, litigating under the same title, in a Court competent to 
try such subsequent suit or the suit in which such issue has been subsequently 
raised, and has been heard and finally decided by such Court.” 


One asks oneself what was the res that was adjudicated 
upon, either on the 25th November, 1903, or in the Court 
of Appeal on the 3rd July, 1906? The things in dispute 
in the first case were, (1) the right of the plaintiffs to recover 
immediate possession of the land in suit; (2) the amount 
of dower; and (3) the rate of interest. The two latter 
matters have been decided in that suit and cannot be re-opened. 
The swt out of which this appeal arises only asks for ean 
adjudication as to the account since 1903. ‘The right to get 
immediate possession of land at the date when a suit to recover 
it is, in fact, instituted,,is a wholly different thing, a wholly 
different res, from the right to recover jt, at some future time, 
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and possibly under wholly altered circumstances The non- 
fulflment of the condition attached to the decree in the earlier 
suit only extinguished the right to recover immediate posses- 
sion as actually claimed, and could not and did nét, in their 
Lordships’ opinion, extinguish the right of the plaintiffs to 
the inheritance of, or their rights to recover possessfon of, 
the lands at some future time. That fact prevents this sec- 
tion from applying. ‘The matter in issue in the first suit 
was not directly and substantially raised in issue in the second, 
even if the provision as to the identity of the parties was 
satisfied. 


In the deed of gift executed by Maina Bibi, dated the 
18th March, 1907, the decree of the 3rd July, 1906, is recited. 
The non-payment by plaintiffs in the suit of 1902 of the sum 
found in that suit to be due, namely, Rs. 25,387-5-0, is also 
recited, and it is alleged that these plaintiffs have no longer 
any right to the estate of her husband, deceased, that the 
donees in that deed and the plaintiff in the last-mentioned suit 
were parties to the partition suit mentioned in the deed, and 
made no objections to it. Then follows a statement, pur- 
porting to be made on her behalf, running thus = 


“As they (i ¢, the plaintiffs) have not yet deposited the amount in 
the Court, they have no longer any right whatever to the property, and I, 
the executant, have in every way become an absolute owner of the property 
specified below, and I have up to this day been in proprietary possession and 
enjoyment thereof, without the participation and interference on the part of 
anyone else. Hence I, the executant, while jn a sound state of mind and 
body, and whi competent to exercise all necessary and lawful appropriations, 
have, of my own free will and accord, without compulsion, coercion and induce- 
ment on the part of anyone else voluntarily made a Akiba biltamlik of the 
entire zamindari property specified below.” 


She bases her claim to absolute ownership of her hus- 
band’s property, not as formerly on a gift from him inter 
vivos, but on the default of the plaintiffs in the suit of 1902 
to pay the money directed to be paid by them to her. This 
is a wholly absurd claim. The deed of the 12th June, 1907, 
is as to this point substantially to the same effect as the for- 
mer, and both are ineffective for the purposes apparently ide- 
signed by those who framed them. 

The present suit was commenced on the 22nd Julya 1915, 
9 years and 19 days after the date of the decree in the High 
Court in the first suit, namely, the 3rd July, 1906. ° 

e It was instituted by the three sons of Musammat Barkat- 
Wi-nissa, who was a cousin german of the deceased owner 


+ 
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Shaikh Muin-ud-din(and were therefore the latter's right,heirs 

according to the Mahomedan Law), against Maina Bibi, the 
donees in the two deeds of 1907, and others. 

Thé plait c6ntains a very lengthy and detailed statement 

„Of all tht previous litigation between the party litigants, its 

results, and what the plaintiffs contend are their rights. The 
relief they now pray for runs as follows :— 

That : ° 
“ The plaintiffs may, without paying any amount, be put in proprietary 
possession of the zamindari property specified in list (C) the share in suit 


of the houses sperified in list (D) left by Muin-ud-din as against defendants 
Nos. 2 to 6. 


“Tf the Court hold that the plaintiffs are not entitled to obtain posses- 
sion without paying the remaining proportionate amount of dower-debt they 
May, as against defendants Nos, 2 to 6, be put in possession of the zamindari 
property specified in list (C) and the share in suit of the houses specified in 
list (D) conditional on their paying the amount which may, after deducting 
the profit of the property, be found under account to be payable by the plaintiffs. 

“Costs of this suit may be awarded against contesting defendants. ” 


One written statement in answer to this plaint was filed 
by defendants 1 to 5 and another by Chaudhri Muhamad Isa, 
one of the donees in the deed of 1907. In both of these 
statements it is admitted that this lady was, as an heir of her 
husband, entitled to one-quarter of his immoveable estate, and 
alleged that she was, and still continued to be, in possession of 
the entire of this estate in lieu of her dower-debt of Rs. § 1,000. 
It is also admitted that the plaintiffs in the suit of 1902 failed 
to pay the sum awarded to the widow om or before 
the 3rd December, 1906, or, indeed, at all. Several of the 
pleas put forward were found by the Subordinate Judge to 
be quite unsustainable. The only pleas of any importance 
relied upon were (1) that the suit instituted in July, 1915, 
was barred by S. 11 of the Code of Civil Procedure, and 
(2) that the claim of the plaintiffs was barred under the pro- 
vision of that statute by a lapse of 12 years between the date 
of the decree in the first suit and the commencement of the 
second suit. 

These pleas have been already dealt with. They are, 
in their Lordships’ view, quite unsustainable. It was con- 
tendgd, as their Lordships understood, that Musammat 
Maina Bibi had by the deeds of 1907 assigned both her 
dower-debt and her right to hold possession of her husband’s 
estate until that debt was paid. It is doubtful whether she 
could have done either of these things,.but however that may 
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BC be, it is clear she, in fact, never purported qr attempted to 
Musammat do either of them. On the contrary, in those deeds she des- 
Maina Bibi cribes herself as the absolute owner of the property of her 
Chaudhri deceased husband, and purports to convey that absolute owner- 
Rasen ship to her donees. There is no ground for the c&ntention, , 
— if it has been really put forward, that because these deeds fay 
Atkinon, to effect a transfer of the absolute interest with which they 
° purpogt to deal they’ operate to transfer the widow’s dower- 
debt and her right to hold possession of the lands till that debt 
is paid. By giving up the possession of the lands, as in her 
deeds she alleges she has done, she has undoubtedly lost her 
right to hold the possession of them. Their Lordships ex- 
press no opinion on the point whether her representatives 
may not be entitled to recover the unsatisfied balance of the 
dower-debt. If she has that right this judgment does not 


alter it or interfere with its exercise in any way. 

She and her advisers have, in their Lordships’ opinion, 
taken an entirely erroneous view of the effect of the non-pay- 
ment by the plaintiff in the suit of 1902 the sum decreed 
to be due to her, That failure did not convert her into the 
absolute owner of the immoveable property of her deceased 
husband, of which she had been in possession, nor did it con- 
fer upon her any proprietary interest in it or any right to dis- 
pose of it. The judgment appealed from was, in their Lord- 
ships’ opinion, for the above-mentioned reasons right, and 
should be affirmed, and this appeal be dismissed with costs, 
and they wil? humbly advise His Majesty accordingly. 





> Solicitor for appellants : Douglas Grant. 
Solicitor for respondents: H.S. L. Polak. 
A. de M. Appeal dismissed. 
In THE HIGH Court oF JUDICATURE AT MADRAS. 
-= PRESENT :—MR. Justice MADHAVAN NAR. 
“Govindaswami Pillai ... Appellant* (Respondent — 
ji 2nd Defendant) 
v. 
Govinda Padayachi ... Respond¥nt (Petitioner. 
° Attaching creditor). 
Govinda- Limttation Act of 1908, Art. 18a—Step-in-aid of executton—Batta applica- 
Siraan Pillai tion ifeand when a—A pplication in effect asking for attachment—E fect. 


ving "AA AO No ar of 1924 _ 7th January, 1925. 
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A batta applisation was termed “ Process Application, ” and it appeared 
from the application that the batta was paid “to attach the properties in the 
house of the defendants” and that it prayed that Re. 1 might be received 
for the sal purpose. è In the left-hand margin of the application were found 
the words $Order for attachment of moveables under O. 21, R. 43.” 

féeld, that the applicatidn in effect asked for attachment and was a step-in- 
xid of execution. 


Appeal against the appellate order of the District Court 
of East Tanjore at Negapatam in A. S. No. 359 of 1921 
preferred against the order in E. P. No. 240 of 1921 in 
E. P. No. 4 of 1921 in O. S. No. 78 of 1916 on the file of 
the Court of the District Munsif of Mayavaram. 

K. Bhashyam Aiyangar for appellant. 

P. R. Srinivasa Aiyangar for respondent. 

The Court delivered the following . 

JUDGMENT :— Defendant is the appellant. The ques- 
tion in this case is, whether the batta application, dated 18th 
September, 1918, is a step-in-aid of execution. The applica- 
tion is termed “ Process Application” and it is to be seen 
from it that the batta is paid “to attach the properties in the 
house of the defendants ” and “ it is requested that Re, 1 may 
be received for the above purpose.” In the left-hand margin 
of the application I find the words “ Order for attachment of 
moveables under O. 21, R. 43.” In these respects the appli- 
cation in this case is quite different from the one in Aruna- 
chalam Chettiar v. Latchumanan Chettiar (1) which appears 
on examination to have been a simple “ batto memo.” and 
nothing more. The decision in that case that such a memo. 
does not amount to a step-in-aid of execution cannot apply to 
this case. In my view there are sufficient indications in the 
process application to show that the applicant in effect asked 
for attachment. In this view the case is governed by Vijia- 
raghavalu Naidu v. Srinivasalu Naidu (2). The decision 
in Abagamuthu Pillai v. Devasagaya Fernandez (3) to the 


effect that a batta memo. which mentions that batta is paid, 


for the issue of notice to the judgment-debtor under S. 248, 
Civil Procedure Code, is an application to take a step-in-aid 
of execution may also be referred to in support of the conten- 
tion that the pro¢ess application in this case is a step-in-aid of 
execfition. The Lower Court’s order is therefore right and 
I dismiss this appeal against appellate order with costs. 

A. S. V. 7 Appeal dismissed. 

3 (1915) 3 L Way °° 
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én THE HIGH COURT or JuDICATURE AT MADRAS. 

PRESENT :— MR. Justice WALLACE AND MR. JUSTICE 
MADHAVAN NAIR. e. ù >œ 
Zubeda Begam Saheba ... DPetitioner* (Petitioner in, 
I. 4. No. 752 of 1922 in ©. Sa 
No. 19 of 1922 on the file of the 
Subordinate Judge’s Court of 


Vizagapatam ) 
v. | 
Kommana Kanniah and others ... Respondents (Respond- 
ents in do.). 


Agency tracts—Properties in—Attachment before judgment of—Jurisdiction 
of British Court to order—Agency District Munsif—Attachment before judgment 
at instance of British Court situate outside Agency tracts—Jurisdjction—A gency 
Rules—Rules 22, 16, cl. (4) and 2 (4)—Effect. 


Held, that the Subordinate Judge of Vizagapatam Had no jurisdiction, in 
a suit for money pending before him, to attach before judgment properties which 
admittedly were in the Agency tracts over which his Court had no jurisdiction. 


Rr. 22 and 16, cl. (4) of the Agency Rules do not confer the power on 
an Agency District Munsif of attaching properties before judgment at the 
instance “of a British Court situate outside the Agency tracts. Such power is 
hot conferred by R. 2, cl. (4) either. 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Vizagapatam in I. A. No. 752 of 1922 in O. S. 
No. 19 of 1922. 


S. Subrdémania Sastri for petitioner. 
Y. Suryanarayana for respondents. 
The Court delivered the following 


JUDGMENT :_This is an application to revise an order 
passed by the Subordinate Judge of Vizagapatam refusing to 
set aside an attachment before judgment of propcrty, namely 
a house alleged to belong to the petitioner who is the wife of 


ethe 3rd respondent. The attachment order was passed in 


the following circumstances. Respondents 1 and 2 filed 
O. S. No. 19 of 1922 against respondents 3 and 4 for the reco- 
very of Rs. §0,000 and obtained an order for attachment be- 
fore judgment of the said property alleging È to belong to the 
3rd fespondent. The petitioner’s case was that the house in 
question belonged .to her and pot to the 3rd respondent. The 
propétty is situate in what are known as the Agency tracts. The 


ne ee ee AA ee 
*C R P No. 639 of 1923.9 9 25th November, 1924. 
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Subordinate ‘Judge of Vizagapatam in whose Court the appli- 
cation was made rejected the petition on the ground that the 
claim was not satisfactorily proved. 


The only quéstion raised in this revision petition is one 
‘of jugisdiction. It has been argued before us that the Sub- 
osdinate Judge of Vizagapatam has no jurisdiction in a suit 
pending before him to attach before judgment properties 
which admittedly are in the Agency tracts over which his Court 
has no jurisdiction ; and in support of this argument strong 
reliance has been placed on a decision by the Privy Council 
in Ramabhadra Raju Bahadur v. Maharaja of Jeypore (1). 
In that case a suit was brought under the Civil Procedure 
Code in the Court of the Subordinate Judge of Vizagapatam 
to enforce a mortgage of property, some of which were situate 
in the Agency tracts subject to the special jurisdiction, of the 
Agency Courts, and a decree on the mortgage and for the 
sale of the mortgaged property was made by the Subordinate 
Judge and affirmed by the High Court. On appeal to the Privy 
Council it was held that, “so far as the decree was for the sale 
of the mortgaged property in the Scheduled District, the 
Courts had no jurisdiction to make it,” and the decree was, 
therefore, varied by deleting the order for sale so far as 
applicable to the lands situate within the Agency Districts. 
In our opinion, the reasoning adopted by their Lordships of 
the Privy Council in this case applies to the present case also. 
Their Lordships state: “ The order for sale is made under 
sections of the Code of Civil Procedure which the Code it- 
self says are not to apply to the Scheduled District.” In 
the case before us the property is situate in the Agency tracts 
and the order for attachment before judgment was made un- 
der the Civil Procedure Code which does not apply to 
such tracts. On the authority of the decision in Rama- 
bhadra Raju Bahadur v. Maharaja of Jeypore (1) it was 
held in Perrazu v. Seetharamachandrarazu (2) that an 
Agency Court was right in refusing to execute a decree sent 
to it for execution regarding the lands in the Agency tracts. 
The learned vakil for the respondents has not been able to 
advance any satisfactory reason why the principle enunciated 
in R&mabhadra Raju Bahadur v. Maharaja of Jeypore®{1) 
should not be applied in the present case also. The argu- 
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ment that the order for attachment before jadgment in this 
case was passed in a suit for money, while the order for sale 
in the Privy Council case was passed in a suit against property 
does not really affect the application of the principle “that 
the order was made under sections of the Code of Civil Pro-, 
cedure which the Code itself says are not to apply fo the 
Scheduled Districts. ” 


kt has also been argued by the learned vakil for the 
appellant that there is no provision in the Agency rules to 
attach before judgment properties in the Agency tracts in a 
suit pending in a Court outside the Agency. In this connection 
our attention has been drawn to Rr. 22 and 16, cl. (4) of the 
Agency Rules. In our opinion, these rules do not confer 
the power on an Agency District Munsif of attaching pro- 
perties before judgment at the instance of a British Court 
situate outside the Agency tracts. Nor do we think that 
such power was conferred upon him by R. 2, cl. (4), relied 
upon by the respondents. 


Applying the principle of the Privy Council decision in 
Ramabhadra Ruju Bahadur v. Maharaja of Jeypore (1) 
we hold that the order of attachment before judgment passed 
by the learned Subordinate Judge is without jurisdiction and 
we set it aside accordingly. The petitioner will have her 
costs in this Court only. 


A. S. V. Order set aside. 
. KA ai 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice RAMESAM. 


Chennapragada Narayanamurthy ... Appellant* (Plaintiff ) 
U. : 
The Secretary of State for India in 
Council, represented by the 
Collector of Kistna ... Respondent (Defendant). 
Dharkast—Grantee of land on, under order of Tahsildar—Improvements 
effected by—Right to recover value of, on cancellation of Tahsildar’s order in 
appeal—Transfer of Property Act, S. 51—Tahsildar’s order obtained by help 
of Karnam—E fect. a ` 
Where the grantee of land on ‘hare under an order of the Tahsildar 
paid the assessment which was collected from him ‘in respect of the land and 


*S A No. 685 of 1922. 1ath December, 1924. 
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spent money if putting the same to good use without any knowledge of an 
appeal from the Tahsildar’s order in which the grant to him was caffcelled, 
held, that the grantee effected his improvements bona fide within the meaning 
ci S. 51 ofthe Twansfgr of Property Act and that he was entitled to the value 
of such improvements, 


Hid, further, that the €act that the order of the Tahsildar was obtained 
by the help of the Karnam had no bearing on the question of bona fides in 
making the improvements 

Second Appeal against the decree of the Court ef the 
Additional Subordinate Judge of Ellore in A. S. No. 123 of 
1921 (A. S. No. 163 of 1921, Sub-Court, Ellore) preferred 
against the decree of the Court of the Principal District Mun- 
sıf of Narasapur in O. S. No. 772 of 1918. 


G. Lakshmanna and F. Vtyyanna for appellant. 
The Government Pleader for respondent. 
The Court delivered the following 


JUDGMENT : The order of the Sub-Collector, Ex. E-1, 
was passed on the appeal of Melam Surayya and two others. 
The written statement of the defendant which was carelessly 
drafted produces the impression that the order was paseed on 
revision. The appeal of Surayya and others was filed on 
14th November, 1916, and, though it was more than 30 days 
from the date of the Tahsildar’s order ( roth October, 1916), 
the appellants stated that they heard of the order on 16th 
October, 1916, and so claimed that their appeal was within 
time. Mr. Lancashire called for a report on 18th April, 
1917. I think it must be taken that he excused the delay, 
or, otherwise, he would not have called for a report and 
might have rejected the appeals as out of time. The Subordi- 
nate Judge is not clear as to whether the order of the Sub- 
Collector was passed on appeal or on revision. I have now 
sent for all the originals of Exs. C, D, E, etc., and am satisfied 
that the order was on appeal. The second appeal fails so 
far as the land is concerned. 


As to the claim for the assessment Rs. 2-2-6, the Sub-. 


ordinate Judge is obviously in error. This does not relate 
to a case nor togdamages for proceedings taken under the 
Revofiue Recovery Act. It is for money had and received. 
No land having been ultimately granted to plaintiff, there was 
no assessment to pay. One is surprised that the Government 
filed a memorantium af objections in respect of this amount 
and wished to retain the money, as sevenue, relating to a 
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grant which has been cancelled. Anyhow J hold that this 
portion of the claim is not barred, and allow the appeal. 


The plaintiff next claims that he is entitled to;damages. 
He says that, relying on the grant by the Tahsildgr on roth 
October, 1916, seeing that assessment was collected from hin? 
on 4th December, 1916, he began to put the land to goed 
use. He was expected to do so and he was entitled to do so. 
Half*the fasli being nearly over, he must be diligent in putting 
the land to some use if his payment of assessment was not to 
turn out to be a mere waste of money. I cannot agree with the 
view of the Subordinate Judge that merely because one 
knows or is bound to know that the order of the Tahsildar is 
subject to appeal or revision, he is not entitled to damages. 
Ayling, J.’s judgment in Devaramani Bhogappa v. Pedda 
Bhivaka Gour (1) shows that a grantee, if he begins to make 
improvements after the grant is entitled to the value of the 
improvements. This is also clear from the judgment of 
Benson, J. in Muthuveera Vandayan v. Secretary of State for 
India in Council (2), which prevailed and which was confirmed 
in L.P. A. in Muthuveera Vandayan v. Secretary of State for 
India in Council (3), White, C. J. was for giving a higher 
relief and did not differ on this matter. 


The amount of damages has not been found by the lower 
appellate Court and I can find it here to avoid a calling for a 
further finding. 


The plaintiff has given no particulars of loss in the plaint. 
Nor did the defendant insist on having the particulars. The 
defendant merely put the plaintiff to proof. Issues were 
framed and on the second issue plaintiff adduced his evidence. 
He swore to spending Rs. 30 for casuarina plants. There 
is no cross-examination by the defendant. His fourth witness 
says he levelled the land and might have spent Rs. 25 or Rs.30. 
I believe the plaintiff and this witness but I take only the lower 
figure. In this case there is nothing to show that the plaintiff 
was aware of the appeal petitions of Melam Surayya on 14th 
November, 1916 or on 2nd March, 1917 or of the order of 
Sub-Collector on 18th April, 1917. Up f& then, he Rad no 
reason to think that his title was in jeopardy. Having got an 


order on roth October, 1916, and paid his assessment on 4th 
Oe a ets 
rx (1915) M WN 148. 2. 9(1906) IL R 29 M 461 
ge (1906) IL R 30 M 270. ® 
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December, 1916, he proceeded to put the land to use. Thg fact earn 
that the order of the Tahsildar, dated roth October, 1916 was Narayana- 
obtained by the help of the Karnam has no bearing on the eae 
question of bona fides in making the improvements. I therefore genie ees 
‘find that the plaintiff effected his improvements bona fide within India, 
the meaning of S. 51 of the Transfer of Property Act, i. e. in 

the belief that he was absolutely entitled to the land at the 

time. He was, as a matter of fact, so entitled and this is all 

that S. sı means [vide Moitheensa Rowther v. Apsa Bivi (4), 

Narayana Atyar v. Sankaranarayana Aiyar (5) and American 

Baptist Foreign Mission Society v. Ammalanadhuni Pattabhi- 

ramayya (6) |. 

I therefore award a decree to the plaintiff for Rs. 25 
for damages. 


The appellant will receive proportionate costs on the 
portion he has succeeded and. pay proportionate costs on the 
portion in respect of which he has failed, throughout. 


A. S. V. Decree modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice Devaposs AND MR. JUSTICE 
WALLACE. 
Koppa Anki ...  Petitioner* (Defendant) 
Y. 
Ponnappalli Venkata Subbayya ... Respondent (Plaintif ). 


Provincial Small Cause Courts Act, Art. 31—Tenant holding over—Legal Koppa Anki 


representative of—Suit to recover damages for use and occupation from—Small fiina palli 
Cause Court—Jurisdiction. Venkata 
Subbayya. 


Defendant's son was let into dcecupation of certain land as plaintifs 
tenant for five years under a kabuliat. After expiry of the period of five 
years he continued a tenant holding over. He died and his mother, the =e 
defendant, continued to cultivate without any notice to quit or protest from 
the plaintiff for a number of faslis In a suit by the plaintiff for damages 
for such use and occupation, the defendant challenged the plaintiffs title and . 
set up title in herself. 


Held, that the oft was for damages for use and occupation and dot for 
rent on the footing of the kabuliat, and that, by virtue of Art. 41 ‘of the 


ee a AA 


TC R P No. 119 of 1923. ” and February, «925. o 
*4. (191) ILR 36 M 194:'21 ML J 969. Š 
s. (1914) 1 L W 369. 6 (1918) 48 I C 859, 
—— 
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Provincial Small Cause Courts Act, the suit was not cognizable by a Court 
of Sall Causes. 


Tha legal representative of a tenant holding over is a mere trespasser ; 
there is no contractual relationship between him and éhe Mindlor&; and he, 
the legal representative, is not precluded from denying the title of she landlord. g 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Rgpalli at Tenali, dated 21st August, 1922, in S. C. S. 
No. 175 of 1922. 


P. Satyanarayana Row for petitioner. 
K. Kameswara Row for respondent. 
The Court delivered the following 


JUDGMENT : The chief point in this Civil Revision Peti- 
tion is whether the Lower Court had jurisdiction to try the 
suit as a Small Cause suit. The suit was by the plaintiff to 
recover damages for use and occupation of his land from the 
defendant. Defendant’s son was let into occupation of the 
land as plaintif’s tenant for five years, under Ex. A. After 
expiry, of Ex. A he continued a tenant holding over. 
He died and his mother, the defendant, continued to cultivate 
without any notice to quit or protest from the plaintif for six 
faslis. Plaintif sues for damages for such use and occupa- 
tion for three faslis, the rest of the claim being time-barred. 


The plaint is clearly on the footing that the claim is for 
such damages and not for rent on the footing of the kabuliat, 
Ex. A. Defendant argued that this is a suit which is prohibit- 
ed by Art. 31 of the second schedule of the Provincial Small 
Cause Courts Act from being tried by a Small Cause Court. 
Plaintiff urges that this objection was not taken before the 
District Munsif. It is certainly taken in the defendant’s 
written statement, and as the District Munsif has not put down 
in his judgment the points for determination, we are unable 
to conclude that the point was abandoned by the defendant. 


This is not a suit in which the defendant came into 
possession by permission of the plaintiff or admits the plain- 
tiff's title or is estopped from denying the plgintiff’s title. The 
legal*representative of a tenant holding over is a mere tres- 
passer. [See Vadapalli Narasimham v. Droyamraju 
Seetharamamurthy (1):]. And in her written statement the 


1. (1907) IĻ 31 M 163: 18 ML J 26. 
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defendant definitely challenges the plaintiff's title and sets up 
title in herself. There is, therefore, no contractual relation- 
ship between the plaintif and the defendant on the footing 
on which the st suit îs based, and the question of title cannot be 
avoided. ° Plaintiff has first of all to establish that he is the 
lawful owner of the land before he can sue for damages for 
use and occupation. It is true that the defendant pleads in 
the alternative payment of maktha cist to the plaintiff yearly 
but it is not the plaintiff's case that there was any kabuliat 
between himself and defendant on which such maktha became 
payable. Hence this is not a case similar to those in Vira 
Pillai v. Rangaswami Pillai (2) and Subba Rao v. Sita- 
ramayya (3) in which the defendant had, in the first instance, 
entered on the land with the permission of the plaintiff or the 
plaintiff's predecessors-in-title and therefore the question of 
title was not in issue. 


The present case, therefore, is one in which the defendant 
has received mesne profits under a claim of title and one who 
claims to be the rightful owner in seeking to recover the same 
after having an account taken of the mesne profits. + This 
appears to us to be a case covered by the Full Bench decision 
in Savarimuthu v. Aithurusu Rowther (4) and not cognizable 
by the Court of Small Causes. The Lower Court, therefore, 
had no jurisdiction to try the case. 


It is urged by the plaintiff that this is not a case in which 
we should interfere in revision because the defentlant has not 
been prejudiced. To this we cannot agree. The Lower 
Court has ignored the issue of title and we cannot find that it 
was abandoned by the defendant. Plaintiff is not absolved 
from the duty of proving his title and defendant is prejudiced 
by the Court having so absolved him. We must therefore 
interfere and set aside the Lower Court’s decree and remand 
the case for disposal on the Original Side of the Court. Costs 
up to date will abide the result. 


A. S. V. Decree set aside. 





2. (1898) ILR 28 M 149. 
3. (1900) @2 LR gg M 118: 11 ML J 26. 
4 (1901) I L Ras M 103: 11 M Ļ J 428 (F B). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE VENKATASUBBA Rao. 
Venkata Ramani Aiyar and another ye Pefitioners* 

(Plaintiffs 1 and 2), 

v ° 
M. Narayanaswami Aiyar and others ... Respondents 
° (Defendants). 


Court Fees Act, S. 12—Appltcability—Category of suit—Decision as to 
Not final—Order as to Court-fee—Interference in revision with—High Court— 
Jurisdiction—Court Fees Act, S. 7, cl. 4 (c) sSch. I, Art. 17-A (1)—A pplicability 
—Hindu Law—Joint family—Father and brother—Mortgage by—Suit by other 
members for a declaration of its invalidity as against them—Court-fee payable 
in, 

A decision as to the category to which a suit belongs is not final under 
S. 12 of the Court Fees Act. 


The High Court can interfere in revision with an order of the Court below 
regarding the Court-fee payable on the plaint before it. 


Plaintiffs, who were members of an undivided Hindu family along with 
defendants 2 and 3, sued for a declaration that a mortgage executed by de- 
fendants 2 and 3 (the father and brother of plaintiffs) in favour of the xst 
defendant was not supported by consideration and was not binding on them, 
On a question arising as to the Court-fee payable on'the plaint, held, Court-fee 
was payable under Sch. II, Art. 17-A (1) of the Court Fees an and not 
under S. 7, cl. 4 (c) thereof. 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to re- 
vise the order, dated 25th March, 1924, of the Court of the 
Subordinate Judge of Tiruvalur in O. S. No. 12 of 1923. 


K. S. Ramabhadra Atyar and K. 8. Sankara Atyar for 
petitioners. 


T. R. Ramachandra Atyar and 8. R. Dikshit for res- 


pondents. 
The Court delivered the following 


Jupement: This Civil Revision Petition raises the ques- 
tion of the correctness of the order of the Subordinate Judge 
regarding the Court-fee payable on the plaint before him. 
The plaintiffs have filed this suit in respegt of a mortgage 
exeafted by defendants 2 and 3, that is, their father an® bro- 
ther respectively, in favour of the ist defendant, The 
plainsiffs claim that they are rhembers of an undivided Hindu 


O EEN O 
*C R P No. 293 of 1924, o 1st September, 1924 
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family along with defendants 2 and 3, that the mortgage is 
not supported By consideration and that it is not bindingeupon 
them. The plaintiffs contend that Court-fee is payable under 
Sch. II, Art. w7-A (1) of the Court Fees Act, that is, that the 
plaint is fled to obtain a declaratory decree and no consequen- 
“tial welief is asked. On*the other hand, the defendants urge that 
the suit falls within S. 7, cl. 4 (c) of the Court Fees Act ; in 
other words, that the plaintiffs seek to obtain a declaratory 
decree as well as consequential relief. The learned Subordi- 
nate Judge agreeing with the defendants’ contention directed 
the plaintiffs to pay additional Court-fee. 

A preliminary objection was raised by the defendants- 
respondents that the decision of the Lower Court is final under 
S. 12 of the Court Fees Act. This objection must be over- 
ruled as the question is concluded by the authority of Lakshmi 


Amma v. Janamejayan Nambiar (1) where it was held that j 


a decision as to the category to which a suit or appeal belongs 
is not final. 

The real question, therefore, to be decided is, whether 
the suit is governed by S. 7, cl. 4 (c) or by Sch. JI, 
Art. 17-A (1). The answer must in my opinion depend 
upon the relief which the plaintiff prays for because Court-fee 
must be determined with reference to the prayer contained 
in the plaint. The plaintiffs here ask for a declaration that 
the mortgage is not supported by consideration and is not bind- 
ing upon them. ‘The learned Subordinate Judge thinks that 
the plaintiffs have asked, or perhaps he thinks owght to have 
asked, for not merely a declaration but also for consequential 
relief, namely, the setting aside of the document. Maclean, 
C. J. seems, with respect, to have stated the law correctly on 
this point in his judgment in Zinnat-un-nissa Khatun v. Girin- 
dranath Mukherji (2) : ‘The safest course in these cases 
is to ascertain what the plaintiff actually asks for by his plaint, 
and not to speculate upon what may be the ulterior effect of 
his success.” If this test is applied, the suit has been pro- 
perly valued, and the order of the learned Subordinate Judge 
cannot be supported. 

But the same result would follow although a different 
line of reasoning i$ adopted as has been done in Chingacham 
Vitil Sankaran Nair v. Chingacham Vitil Gopala Menon (3), 

1. (1894) ¿M L J 183 (F B). 2. (1903) I L R 30 C 788.9 
j p (1906) IL R 30M r8. 
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Arunachalam Chetti v. Rangaswami Pillai (4) and Chathu 
Kuti® Nair v. Chathu Kutty Nair (5). The plaintiffs not 
being parties to the document it is settled law that they are 
not bound to get rid of it by having it actually cancelled. The 
first two of these three decisions lay down that the Courts 
must look at the substance of the plaint and not at the langu-* 
age of it, and if the plaintiff is bound to have the document 
set aside, the plaint must be treated as including a prayer for 
consequential relief ; but if it is not incumbent on the plain- 
tiff to get rid of the document, the plaint must be treated as 
one for a declaration only. In the present case, the plaintiffs 
are not parties to the document in question and, even applying 
this test, the suit is merely one for declaration. 


Were the matter res integra, I would base my decision 
on the principle accepted by the Calcutta High Court. It 


' seems to me not logical to say that the relief is not properly 


valued because the plaint does not ask for an appropriate 
remedy. If the plaintif is bound to ask both for a declara- 
tion and the setting aside of a document but prays merely for a 
declaration, inemy opinion, the suit must be treated for pur- 
poses of Court-fees as one for declaration. It is not for the 
Court to say that the plaintif should have framed his plaint 
differently, and, if he had done so, a higher Court-fee would 
become payable and therefore the plaint before the Court 
should be treated as containing a prayer which it does not in 
truth contajn. If a plaintiff contents himself with asking 
for a declaration, whereas he ought to ask for a declaration 
and a consequential relief, the suit is liable to be dismissed 
not because of improper valuation of the suit, but because 
he infringes the provision of S. 42 of the Specific Relief Act 
which enacts that no Court shall give relief by way of a decla- 
ration where the plaintiff is able to seek further relief but 
omits to do so. It is unnecessary to pursue this matter fur- 
ther. The matter is concluded by authority and so far as 
the present point is concerned, whichever line of argument is 
accepted the same result follows. 


Lastly, an objection was taken that the order having 
begm made in the course of a suit is not Kable to be zevised 
by this Court. In similar cases the High Court exercised its 


. 4. (1914) IL R 38 M 922: 28 M L J 118 (F È). 
5 (7923) 19 L W 29. 
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powers in revisfon and, in my opinion, rightly, and I ovgrrule KANA 
this objection. Aiyar 
In the result, the Civil Revision Petition is allowed and — Waraşana- 
the costs will be costs in the cause. swami 
* A.S. V. ° Petition allowed. Ayai 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice PHILLIPS AND MR. JUSTICE 
ODGERS. 
Sankaran alias Kunhunni Nambudripad 
and another ... Appellants* (Plaintiffs 2 and 3) 
v. 
Vatakkiniyedath Kirangat Manakkal 
Sreedharan alias Anujan Nambudri- 


pad and others ... Respondents (Defendants). 
Malabar Law—Karnavan— Nambudri illom—Family karar restricting the Sankaran 
powers of karnavan—Amandravans appointed managers of portions of the tarwad v 


property —Suit by other members of the illom calling upon anandravan to Sreedharan. 


account—Death of karnavan pending suit—Anandravan becoming Marnavan— 
Suit. if maintainable—Agent—Liability to ‘account before expiry of term of 
agency. 
Under a family karar entered into among the members of a Nambudri 
illom in Malabar, the first plaintiff, who was the de jure karnavan, gave up 
practically all his rights as such, retaining only certain privileges. The first 
defendant, who was then the senior anandravan, was appointed manager of 
one set of the family properties, and the third plaintiff, manager of another 
set of ipropenties. ‘The karar provided in detail for the various acts of 
management and for the succession to the managership. After the first de- 
fendant had been in management for some time, the first plaintiff and the bad 
second and third ‘plaintiffs, who were the only other members of the illom 
brought a suit for a declaration that the first defendant having broken the 
terms of the karar, waa not entitled to manage and for an account and various 
other reliefs) Pending the suit the first plaintiff died and the first defendant 
became the karnavan of the illom. The Court below held that inasmuch as 
the first defendant bad succeeded to all the rights of a karnavan, the effect 
of allowing the suit to continue would be to remove him from the karnavanship mm. 
and as that was not the plaintiffs original case, the suit must abate. e 
Held, reversing the decision of the Court below, that the suit was main- 
tainable. Under the terms of the karar the first defendant, who was then the 
anandravan, had agreed to have his rights as karnavan restricted when he 
succeeded to the offige and such an arrangement was binding and effective. 
The uit related not ta the management of the first defendant as de, jure 
karnavan but as manager of a set of tarwad properties under the karar and. 
sinke he “could not sue to recover prgperty from himself and for his own 


removal from office, jt was open to the plaintiffs, the only other adult Members *e 
of the illom, to maintain the suit in question. i e i 
e—a IU U O a aa 
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Eyen apart from the karar, the first defendant was liàble for his conduct 
as anandravan and the mere fact of his becoming a karnavan would not do 
away with his responsibility for his previous acts of mismanagement. 

An agent who is bound to render accounts at the end of a year is not 


absolved from liability for the acts committed in the course of that year and, è 


even if he is dismissed before the time arrives for the rendering of accounts 
he would have to make good any misappropriations and, in doing so, the 
Court would call upon him to render an account to ascertain the extent of 
liabilitye 

Appeal against the decree of the Court of the Subordie 
nate Judge of Ottapalam in O. S. No. 76 of 1919. 

C. V. Anamtakrishna Aiyar and P.S.N arayanaswami 
Aiyar for appellants. 


T. R. Ramachandra Aiyar, C. S. Swaminadhan and 
P. S. Ramachandra Aiyar for respondents. 


The Court delivered the following 


JUDGMENT : The parties in this suit are members of 
a Nambudri illom in Malabar. The tst plaintif was the 
de june karnavan and the other parties are anandravans. In 
1918 the family entered into a karar which is filed as Ex. I 
and in this karar provision was made for the management of 
the illom. The ist plaintiff, the de jure karnavan, gave up 
practically all his rights as such, retaining only certain privi- 
leges. The 1st defendant, who was then the senior anandra- 
van, was appointed manager of one set of properties and the 
3rd plaintif was appointed manager of another set of pro- 
perties. The karar is a very long document and provides 
in detail for the various acts of management and for the suc- 
cession to the managership. After the 1st defendant had 
been managing the properties allotted to him for some time, 
the ist plaintiff and plaintiffs 2 and 3, who were the only 
other, adult males in the illom were dissatisfied with him and 
called upon him to explain his conduct. He failed to do so 
and accordingly the plaintiffs sent him a registered notice in- 
forming him that he was dismissed from his office. This 
Was in accordance with the procedure laid down in para- 
graph 25 of the karar. The ist defendant was still obstruct- 
ive and accordingly this suit was brought gor a declaration 
thateħe was no longer entitled to manage and for an acount 
and various other reliefs. After the suit was filedethe ret 
plaintiff died and the ist def€ndant became the Karnavan of 
the illom. Plaintiffs 2 and 3 wished *o goon with the suit 
representing that the eatise of action survived to them, but 
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the 1st defendant contended that the suit must abate inasfauch 
as he was karnavan and the legal representative of the 1st 
plaintiff end that his rights as karnayan were not affected by 
the conditeons in the karar and that no suit would lie. The Sub- 
ardirfate Judge has accepted the contention of the 1st defend- 
ant and has held that inasmuch as he has succeeded to all the 
rights of a karnavan, the practical effect of allowing the suit 


to continue would be to remove him from his karnavasthanam, | 


and as that is not the original plaintiffs’ case the suit must 
abate. 

It is argued in appeal that, as a matter of fact, the 1st 
defendant has not got the full rights of a karnavan because, 
-he, being a party to the karar, is bound by the terms of it and 
has by that karar renounced his right to become a karnavan 
in the ordinary acceptation of the term. It is not disputed 
and it was laid down by a Full Bench in Kenath Puthen Veettil 
Tavazhi v. Narayanan (1) that a karnavan can renounce his 
rights. In that case an anandravan under family karar 
agreed to have his rights as karnavan restricted when he 
succeeded to the office and it was held that such an agreement 


was effective. A number of other cases have been cited on: 


this point and this principle has never been disputed, but it 
has been laid down that such a renunciation must be clearly 
expressed in the karar. Ina case in Krishnan Kidavu v. 
Raman (2) relied on by respondents on the terms of the 
karar in question there, it was held that there was no renun- 
ciation ; but every case must be determined on its own facts 
and here we have to consider what is the meaning of the 
karar, Ex. I. The ist defendant in so many words does 
not say that he gives up his rights ; but he is a party to all 
the conditions contained in the karar, and one of these is that 
the karar shall be in force until it is set aside by means ‘of a 
registered document executed by all the adult members to- 
gether. Admittedly that other document has not been exe- 
cuted and prima facie the karar would still be in force. It 
is, however, argued for the 1st respondent that the karar was 
not intended to have any force after the death of the Ist 
plaintyff, the then e june karnavan. It is, however, significant 
that in paragraph 15 there is a provision that the document 
shall be ‘in the name of the karpavan “ for the time being, ” 
which clearly contemplates ‘the death of the present karnavan 
1. (1904) TL R28 M 182: 14M, L J 415 (F B); 
2. (1915) I L R 39 M 918. 
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and fhe succession of somebody else. Again in paragraph 20 
there is a provision that both the present and future karnavans 
shall do so and so. Here again it is obvious that the accept- 
ance of the karar contemplated its continuing in ferce after, 
the lifetime of the then karnavan, the rst plaintiff. Again 
there is a provision in cl. 26 which runs as follows: “At 
also the death of the members who are managers, new mem- 
bers shall be appointed for management in accordance with 
the consent ‘of the majority ; at change of persons or changè 
of office (sthanam) all matters shall be conducted in accord- 
ance with the karar.” The word translated as ‘office’ is 
‘sthamam,’ and it is contended for the appellants that this 
refers to karnavasthanam inasmuch as there is no particular 
‘sthanam’ or estate attached to this illom and it cannot refer 
to a Sthanam in that sense. On the other side it is contended 
that it merely means the office of manager of the two sets 
of properties mentioned in the karar. Those managers arc 
referred to in the first sentence of cl. 26 and the word used 
is not ‘sthanam.’ Similarly if it is to be interpreted as 
office ‘of manager, the recital “ at the change of persons, ” 

(viz., the persons who are managers), “or the change of 
office,” (viz., the office of manager) is tautological and it 


seems unlikely that that can' be the meaning. Whether we 
say that it refers to karnavasthanam or anandravasthanam 
it does not make much difference, because when the karnavan 
died there is’a change in the karnavasthanam,and one anandra- 
van loses his anandravasthanam and becomes a karnavan. 
The word ‘sthanam’ seems quite applicable if interpreted 
in this sense ; and taking’all the recitals in the karar together, 
especially paragraphs 15 and 20, and the last part of para- 
graph 26, it certainly seems as if the karar was intended to 
have effect not only during the lifetime of the ist plaintiff 
but also until all these executants chose to put an end'to it by 
executing another karar. If it is-so, and we think it is, the 
rst defendant clearly renounced his right to become karnavan 


-with unrestricted powers. In that view, he is not necessarily 


the only representative of the 1st plaintif. y He is the de jure 
kargavan but this suit does not relate to his acts as suth but 
as manager of one of the two sets of properties or ‘ s¢halams’ 
as they are called. Ordinatily the karnavan ovght to bring 
a suit for the ‘recovery of tarwad pr®perty and it has been 
held that an anandr@v&in cannot sue unless the karnavan is 
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under some disability such as cases where he has himself alien- ara 
ated the ‘tarwad property [vide Cheria Pangi Achan v. ' Sreedharan. 
Unnalachan: (3) on which the Lower Court relies]. “Here 
there is a very clear disability in the case of the 1st defendant, 
for he would be® bringing a suit to recover property from 
+ himself and for his gwn removal from office, and this is 
tlearly impossible. The only other persons that can sue are 
the other members of the illom, and the only adult members 
are plaintiffs 2 and 3 ; the suit is therefore maintainable by 
them. 


The Subordinate Judge does not seem to have considered 
whether, apart from the karar, the suit would not lie. The 
Ist defendant is charged with misconduct as ‘an anandravan 
and the fact that he has become karnavan since he misconduct- 
ed himself cannot absolve him from his lability for such mis- 
conduct. The mere fact of becoming a karnavan cannot do 
away with his responsibility for all his previous acts. He 
as an anandravan is liable, if the plaint allegations are true, 
to make good certain property to the tarwad. It may be 
that that property will have to be handed over into his own 
hands as karnavan but it will be handed over to him on be- 
half of the tarwad. He is liable to the tarwad and it is on 
that account that he is'sued. It is contended on his behalf 
that any suit brought by the illom must be brought within the 
provisions of cl..18 of the karar which provides that it must 
be brought by the manager of each ‘ sthalam’ and the kar- 
navan conjointly. That clearly refers to suits by the illom 
against third parties, and cannot refer to suits between the 
parties based on breaches of the karar itself. The further 
contention that there is no cause of action against the rst 
defendant and that the suit is premature because not having 
been in office for one year, he is not bound by the karar to 
render accounts, cannot possibly be sustained. An agent who 
is bound to render accounts at the end of a year is not absolved 
from liability for the acts committed in the course of that, ove 
year, and, even if he is dismissed before the time arrives for” 
the rendering of accounts, he would have to make good any 
misappropriations, and, in doing so, the Court would call upon 


him to render ag account to ascertain what they were. In 
this’view also, so far as certain of the prayers in the°plaint 
are concerned, the suit would be maintainable. li 
. e 3 (1916) 32 MLJ323. , p 
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The appeal is accordingly allowed and the suit remanded 
for disposal on the merits. The 1st respondent’ will pay the 
appellants’ costs of this appeal. The Court-fee will be re- 
funded. ji A 

A. V. V. "Appeal allowed. 


IN THE HIGH COURT OF. JUDICATURE AT MADRAS. 


e 
PRESENT : Mk. JusTicE WALLACE AND MR. JUSTICE 
MADHAVAN NAR. g 


A. Palaniyappa Chettiar ... Petitioner* (1st respondent) 
v. 
K. N. Krishnaswami Chettiar and 
others ... Respondents (Petitioners 1 and 2 


and respondents 2 and 3). 


Madras District Municipalities Act V of 1920—Election—Setting aside— 
Breach of election rules—Setting aside on ground of—Condition—Result of elec- 
tion being materially affected by breach—Meaning—Order of Lower Court set- 
ting aside election without considering whether result of election has been 
materially affected and without any evidence to that effect—Revision—Inter- 
ference; S. 49—Offiser of Municipality—Vice-Chairman if an—R. 32 of Election 
Rules—A pplicability of. 


A breach of the Election Rules framed under the Madras District Munici- 
palities Act V of 1920 will not in itself justify an Election Court holding that 
the election is invalid and must be set aside. It has to be further proved 
that that breach of the rules materially affected the result of the election. 

The petition out of which the revision arose was to set aside the election 
of the petitione» for a ward in the Erode Municipality. The Lower Court 
found that the petitioner, who was the Vice-Chairman of the Municipality, and 
was acting as Chairman during the temporary absence of the Chairman, had 
broken R. 32 of the rules for the conduct of elections of Municipal Councillors 
in that he, in the matter of the nomination of candidates for the vacancy in 
that ward, had himself scrutinised and passed his own nomination paper. It 
held that, as there was a breach of the rules, the nomination was therefore in- 
valid and that an election comprising an invalid nomination was itself invalid 
and its result was therefore materially affected. It did not consider whether, 
assuming that R. 32 had not been broken and the nomination proceedings had 
beed conducted by the proper authority properly constituted under R. 32, the 
result, namely, the petitioner's nomination, would have been different. 

. Held, that the Lower Court had not put to itself the real question and had 
not looked at the question from the right point of view, and that, as there was no 
evidenge on which it could record a finding that the bach of the rules had 
materfally affected the result of the election, the case was one for interference 


under S, 115, Civil Procedure Code. ° 
e e 
*C R P No. 526 of 1924. Aa 7th January, 1925. 
e 9 
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Test to find "out whether the result of the election has been materially 
affected by a breach of the election rules. e 


The Vice-Chairman of a Municipality is not an “officer” of the Munici- 
pality within “the meaning of S. 49 of the District Municipalities Act ; and a 
VicesChairmar may himself be a candidate for a ward while he is Vice- 
ee 


"The application of R. 32 is not confined to cases in which there is no 
Chairman appointed at all. The rule applies when there is no Chairman ist 


charge, that is, when there is an appointed Chairman but he is tempotarily 
abgent. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order dated 4th July, 1924 of the Court of the Subordinate 
Judge of Coimbatore in O. P. No. 7 of 1924. 

T. R. Ramachandra diyar and S. 8. Ramachandra Atyar 
for petitioner. 


T. M. Krishnaswami Aiyar, N. Sivaramakrishna Atyar 
and K. Periaswami Goundan for respondents. 


The Court delivered the following 


JUDGMENT : The petitioner asks this Court to set aside 
the order of the Lower Court in O. P. No. 7 of 1924 on its 
fle. That was a petition under the Election Rules framed 
under the Madras District Municipalities Act V of 1920 to 
set aside the election of the present petitioner held on 11th 
February, 1924 for a ward in the Erode Municipality, and for 
other incidental reliefs. e 


The Lower Court found that the petitioner, who was the 
Vice-Chairman of the Municipality and was acting as Chair- 
man during the temporary absence of the Chairman, had 
broken R. 32 of the Rules for the conduct of elections of Muni- 
cipal Councillors in that he, in the matter of the nomination of 
candidates for the vacancy in this ward, had himself scrutinised 
and passed his own nomination paper. Whether in thus 
holding that there was a breach of Rule 32 he did find at all 
or did properly find that this violation had materially affected 
the result of the election and therefore he had jurisdiction to 
set aside the electign, is the chief point argued before us. 


At one stage in its order the Lower Court seems to Hold 
that the “megre breach of the rule itself rendered the election 
void and, therefore, “there is no need to consider whether 
the result of the election was materially affected”. Later on 

R 88, . 
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it holds that, as the result of the petitioner’s breath of the rules 
e - ` 
was that voters voted for a candidate who was not validly 
nominated, the result of the election was materially affected. 
The two findings seem different aspects of the” same “conclusion 
rather than two different conclusions. e ° 


One of us, Wallace, J. has already held in a case reported 

in Ahmad Thambi Maracayar v. Basava Maracayar (1) 
thatea breach of the election rules will not in itself justify an 
Election Court holding that the election is invalid and must 
be set aside. It has to be further proved that that breach of 
the rules materially affected the result of the election. That 
follows from the plain words of Rule 11 of the “rules for 
decision of disputes as to the validity of an election”. We 
have heard nothing now in the argument to induce us to 
modify that opinion. It does not then follow that a breach 
of the rules regarding this nomination ipso facto renders void 
or invalid the election carried through by means of such a 
breach. There is, no rule which says so and if a breach of 
any such rule automatically carried with it the invalidity of a 
nomination or candidature so that the election following there- 
on would be invalid also, R. 11 is a superfluous rule. The 
result of the election, therefore, must be affected in some 
other way than by the mere breach of the rule, that is, the 
breach must in itself have resulted in and produced some other 
result which has in itself the effect of invalidating a candida- 
ture or a nomination or an election; as, for example, the 
breach must have resulted in the candidature of some one in- 
competent to stand or the nomination of some one who could 
not be validly nominated. The real question, therefore, which 
the Lower Court had to put to itself was, supposing that the 
rule now found to have been broken had not been broken and 
the nomination proceedings had been conducted by the proper 
authority properly constituted under R. 32, would the result, 
namely, the petitioner’s nomination, have been different ? 
Would the petitioner’s nomination have been invalid either 
because he was incompetent to stand for election at all or be- 
“cause his nomination paper was in some way defective, or 
would the result have been just what it wag, namely, that the 
pesfioner’s nomination was invalid and his candidatur® pro- 
per? If the latter, we find it impossible to hold. that the 
result of the election was nfaterially affected bẹ the breach 


(1922) ILR 46 M 123344 MLJ 69. 
e 9 
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of the rules We are clear also that the Lower Court has 
not looked at the case from this point of view. It has sifaply 
held that as there was a breach of the rules, therefore the 
nominatién wa’ invalid and therefore an election comprising 
an invalid® nomination was itself invalid and its result was 
therefore materially affected. 


The next point is whether this failure of the Lower Court 
to look at the question from the right point of view is agmere 
uestion of an erroneous interpretation of R. 11 on which that 
Can has jurisdiction to come to a wrong as well as a right 
interpretation, or is a matter of the exercise of jurisdiction 
with material irregularity so as to give this Court jurisdiction 
to interfere under S. 115 of the Civil Procedure Code. It 
appears to us that this is a case where there was no evidence 
before the Lower Court on which it could come to a finding 
that the result of the election had been materially affected. 
The evidence before it was only on the question whether the 
rules had been broken and the:Court found that the rules had 
been broken. It has really not proceeded further than that, 
and there was no evidence before it to justify any further 
finding. The Lower Court’s finding, therefore, that the 
result was affected was ,a finding based on no evidence and 
contrary to R. 11, and it has, therefore, exercised its jurisdic- 
tion with material irregularity. This case appears to us one 
really of the same complexion as Ahmad Thambi Maracayar 
v. Basava Maracayar (1). 


We are not impressed with the argument of respondents 
that the general principle of law that a man shall not be a 
judge of his own cause should be applied and will, if applied, 
lead to the result that the Vice-Chairman’s proceedings are 
wholly illegal and invalid and, therefore, the whole election 
is invalid. That is to introduce a principle at variance with 
R. 11. We are not also clear why this salutary principle 
should punish the innocent with the guilty and invalidate 
nominations of other candidates than the Vice-Chairman’s 
equally with the Vice-Chairman’s himself. It was obviously 
to prevent such untoward results that R. 11 was enacted. Í 

The respondents have contended that by force of S. 49 
of tht Madras District Municipalities Act the Vice-Chafiman 
is ifcompetent to stand for election because he is an “ officer ” 
of the Municipality, and the Lbwer Court in a sort of aside 


I. (1922) TL R46 M 123 : 44M L J 69. 
o 
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in paragraph 12 of its order seems to accept tHis contention. 
It i not very clear whether it considers its finding on this point 
‘was! sufficient to: justify a conclusion that the result of the 
election had been materially affected ; but even if*it did, we 
think here also it has erred in AA Its inference 
no doubt will be correct in law if the Vice-Chairman were ån 

“ofħicer” of the Municipality within the meaning of S. 49, 
but if is quite clear that he is not. R. 32 itself clearly con- 
templates that the Vice-Chairman may himself be a candidate 
for a ward while he is Vice-Chairman ; and so may the 
Chairman. S. 12, sub-section 5 of the Act would also imply 
that it is not necessary for the Chairman or Vice-Chairman to 
resign their posts before they can stand for election as coun- 
cillors. This again is not a case of a mere mistake in inter- 
pretation of S. 49. It is the question of whether the Vice- 
Chairman is or is not within the meaning of the word “officer” 
in that section, and, as we have already pointed out, S. 32 itself 
makes that point quite clear and the Lower Court cannot 
legally base its finding that there has been a breach of R. 32 
on the ground which R. 32 itself contradicts. The rule must 
be actepted or rejected in its entirety. 


The Lower Court has found also that the rule directing 
that four days’ notice of the poll should be given has been 
violated. But there was no evidence before it that this viola- 
tion has affected the result of the election. The Lower Court 
has not, in fact, recorded any finding that this violation of 
the rules affected the result of .the election, nor has it set 
aside the election because of its finding on this fact. Its order, 
therefore, setting aside the election is not based on this finding, 

The petitioner has argued that R. 32 does not apply 
at all when there is a Chairman appointed but he is temporarily 
absent. He contends that the rule applies only when there 
is no Chairman appointed at all. But it is quite a plausible 
and reasonable interpretation of R. 32 that it applies when 
there is no Chairmam in charge, that is, when there is an 
appointed Chairman but he is temporarily absent. In any 
tase, we consider that-this point isa mere matter of the inter- 
pretation of this particular rule, and, unlegs that interpreta- 
tior’ewas unreasonable or perverse, or a mere erroneous inter- 
pretation by the Lower Court it is a matter quite within its 
jurisdiction and would not amount to material irregularity in 
the exercise of’ jurisdiction. We aré not prepared to hold 
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that the “ower Court in so interpreting R. 32 exercised its parted 
jurisdiction with material irregularity. v. 
Krishna- 


Howevgr, as we find, for reasons already given, that the swami 
Lower Court has not really decided the question whether the Chettiar. 
¢ regylt of the electian was materially affected, the Lower 
"“Court's order cannot be supported and must be set aside and 
the case sent back to it to be re-heard in the light of the 
remarks that we have made above as to whether the wesult of 
the election has been materially affected by the breach of the 
rules which it finds did occur. We order accordingly and 
direct the costs to abide the result. 


This disposes also of the Memorandum of Objections. 
A. S. V. Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JusTicE RAMESAM AND MR. JUSTICE 
VENKATASUBBA RAO. 


Annamdevula Thata alias Venkata- 
rayudu and others ... Appellants* (Defendants) 
v. À 


Khan Saheb Khwaja Ahamadulla Khan’ 
Saheb Bahadur and another ... Respondents in all the 
appeals (Plaintiff's in all). 


Ryotwari lands—Occupancy rights—Plea of—Burden of proof—Term leases Annamde- 
—Express clause to surrender—Alienations only recent—Change of tenants— vula Thata 
Enhancement—Suit for damages for use and occupation—IP of a small cause v. 
nature—Second appeal—Civil Procedure Code, S. 102. RA 

In a suit by a landlord of ryotwari villages for damages for use and occupa- Khan Saheb 
tion on the footing that the defendants were holding over and were trespassers Bahadur. 
in the eye of the law, the latter pleaded that they had occupancy rights, 

Held, the burden of proof lay on them.  Seturatnam Atyar v. Venkatachala 
Goundan, I L R 43 M 567 (PC) and Naina Pillai Maracayar v. Ramanathan 
Chettiar, I L R 47 M 337 (P C) followed. 


Where the evidence in the case showed that the defendants-tenants were e “o 
holding under muchilikas for terms of years and had expressly undertake 
to surrender the lands at the end of the term, that there were constant changes 
of tenants and enhancement of rent, and though there were alienations by eè 
tenants they were all of a recent date, a Court of Law is entitled to find against 
the existence of occypancy rights. Case-law referred to. 


Obiter : ` Such a suit for damages for use and occupation is one ofe% small 
cause vgture and where the valuation is less than Rs 500, there is no right of 


second appe#i. e A .. 





*S A Nos. 593 to 600 and 1459 to 1466 of 1923. i 3rd December, 1924. 
ee 
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vala That Second appeals against the decree of the Céurt of the 

a. Suborfinate Judge of Rajahmundry in A. S. Nos. 51, 49, 52, 
waja 


Ahamadulla 53 and 56 of 1922 and against the decree of the Court of 
Khan Saheb the Additional Subordinate Judge of RajaHmundry in A. S. 
Bahadur. : 
Nos. 17, 14 and 15 of 1920, preferred against the decres of e 
the Court of the Additional District Munsif of Rajahmund: Yo” 
in O. S. Nos. 121, 114, 123, 129, 118, 115 and 116 of IQIS 
respectjvely. 
A. Krishnaswami Aiyar and F. Viyyanna for appellants. . 


C. V. Anantakrishna, Aiyar and C. Rama Rao for res- 
pondents. 


The Court delivered the following 


JUDGMENT : These Second Appeals arise out of a 
batch of suits filed to recover damages for use and occupation 
in respect of the two villages of Kadiam and Jagurupad in 
the Godavari District. The Courts below gave decrees in 
favour of plaintiff and the defendants file these appeals. 

The two villages, though situate within the ambit of the 
Zamindari of Pitfapore, had a history of their own apart from 
the Zamindari. They were granted in Fasli 1158 (or 1748 ) 
by or on behalf of Asoof Jan alias Nizam-ul-mulk, the first 
Nizam of Hyderabad. They were regarded as excluded 
from the assets of the Zamindari at the time of the Permanent 
Settlement in 1802 and continued to be held by the grantee’s 
successors as inam. In 1856, they were resumed by the 
Government for reasons not clear but not material. Thus, 
they did not get the benefit of the Inam Settlement in 1862 
but continued to be held by the grantees on ryotwari tenure. 
The defendants or their predecessors were the tenants of the 
villages. In 1900, the assessment payable to Government 
was enhanced as a result of the re-survey and re-settlement 
in which the plaintifis were regarded as the pattadars of the 
... villages. No rents were admittedly collected from the 
“tenants from 1906 to 1910. In 1910, notices to quit were 
issued to the tenants but in vain. In 1917 the present suits 
were filed for damages for use and occupation on the footing 
that the defendants were holding over and are trespassers 
in laws ` pi 


The defendants pleaded that they had permanertt occu- 
° pancy*rights, that they were not trespassers and therefore are 
= œ not liable to pay’damages (as opposed to rent). They also 
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pleaded that,eas they did not pay rents for 19 years, the: zA 
suits are barred by limitation. They admitted the payment 


V. 
of assessment due to Government. This must be presum- MA 
ably on behalf 8f the pattadar. Khan Saheb 
_ Bahadur 


, e On second appeal, objection has been taken by the res- 
*pondent, that, in some of the second appeals__those in which 
the value did not exceed Rs. 500__no second appeals lie. It ; 
is unnecessary to decide the point, though we think tht objec- 
ə tion is well founded. It is admitted that the objection can- 
not apply to all the cases and the merits must be gone into. 
The only point practically argued in second appeals is, 
that the trial of the suits relating to Jagurupad has been 
seriously prejudiced by their being consolidated with the suits 
relating to Kadiam, that there is substantial difference be- 
tween the two villages in the matter of the relations between 
the landlord and tenants and the Courts below were prejudiced 
by the facts relating to Kadiam which, it is admitted, are more 
favourable to the landlord in certain respects. We say this 
is the only point argued, for, all other points discussed in argu- 
ment are subsidiary to and illustrative of this. As to Kadiam, 
no doubt the appellants argued that they have acquired a title 
by adverse possession but we do not think this argument is 
tenable in view of the points taken up in the written statements. 
The suits relating to Jagurupad are three in number, and their 
second appeals are S. A. Nos. 593, 596 and 597, and the 
vakil for the appellants has strenuously argued that these 
second appeals should be sent back for fresh findings. Be- 
fore this point is dealt with, it will be convenient to state the 
fact and findings about both the villages and dispose of the 
other second appeals. 


The Courts below held that, as the suit villages are ryot- 
wari villages, the burden of making out occupancy rights lay 
on the appellants relying on Seturatnam Atyar v. Venkata- 
chala Goundan (1). In this connection Naina Pillai Mara, 
kayar v. Ramanathan Chettiar (2) may also be mentioned as 
laying down (page 344) : “ It cannot now be doubted that 
when a tenant of lands in India, in a suit by his landlord to 
eject him from ghem, sets up a defence that he has a right of 
permanent tenancy in the lands, the onus of proving t#tat he 
has such right is upon the tenant. ” 

tee (1919, I L R 43 M 567: 38 ML J,476 (P C). ° 
2. (1923) IL R 47M 337: 46 ML J 546 (P C). Soy 


( } r 
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Annamde- This is not denied for the WA The Courts be- 
v. low found that Kadiam lands were being held under muchilikas 
Khwaja 


Ahamadana for terms of years —X series of 1875, N series of 1886, 
Khan Saheb M series of 1891. The last set of muchilfkas covered the 
Bahadur, period terminating with June, 1896. Inall these mtchilikas e 

the tenants undertook to surrender the lands at the end of the.” 

term and must therefore be considered as re-admitted as 

tenants under the next succeeding set of muchilikas. They 

also found that there was constant change of tenants in the | 

village of Kadiam and that there were also enhancements of ° 

rents. The District Munsif found that rents continued to 

be paid by the tenants after 1896 up to 1906, in respect of 

both the villages. But the Subordinate Judge found that the 

payment of rents has been practically proved up to 1900 only. 

We allowed reference to the documents and evidence in detail 

to see if there is any misconstruction of a document or a mis- 

statement of fact by the Lower Appellate Court. But none 

has been established. The tenants latterly began to alienate 

the holdings but it was found these were all after 1900. They 

are sixteen in number for Kadiam and of the years 1902- 1906 

except bne in 1912. As to Jagurupad, they were five in 

number and are, of the years 1902, 1905-1907. Some im- 
provements said to have been effected by the tenants were 

also stated and considered by the Courts below. After 

stating the facts common to all the cases, the District Munsif 

stated the facts proved in respect of each case separately, and 

, the Subordinate Judge has not re-stated them as it would be 
only a repetition. On the facts summarised as above, they 
found that no rights of occupancy have been made out by the 
ryots. The vakil for the appellants argued that the facts 
are similar to those in Seturatnam Atyar v. Venkatachala 
Goundan (1), more particularly in Jagurupad. We do not 
agree with him. In that case there were forty-three aliena- 
ee tions found ranging from 1859-1896__as opposed to the much 
“smaller number in the present cases which are all after 1900__ 

when the Government enhanced the assessment and conse- 

* quently the landlord neglected the collection of rents. The 
Courts below have considered all the circumstances that may 

be rgleed on in favour of the tenants and b&ve come tos the 

e conclusion on a question of fact with which there is not the 

A faintest shadow of justificatior» for interference. In” parti- 
e n (99) TLR 4g M s67:33 MJP 

a (1923) ILR 47 M 337: 46 ML J 546 (PC). 
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cular, the efféct af the muchilikas of Kadiam containing a clause 
that the tenant shall surrender at the end of the term m@y be 
stated__a fact totally absent in Seturatnam Aiyar v. Venkata- 
chala Goundan (ft). In Suryanarayana v. Pattanna (3) 
Sir John Edge stated (at page 1016) : “ By these documents 
df tenancy the defendants or their predecessors-in-title agreed 
with the inamdars to quit possession of their holdings on the 
determination of the term for which the lands were let to,them 
and without claiming any jeroyati right in the lands.” At 
page 1021: “ By the muchilikas which were executed by 
the defendants respectively or their predecessors-in-title the 
term for which the lands were let to them was specified ; it 
was admitted that they held no jeroyati rights and they agreed 
to quit the lands at the end of their term........ It has not 
been proved that, when these tenancy agreements were entered 
into and the defendants or their predecessors-in-title were let 
into possession under them, any of the lands were or had been 
held by a ryot with a permanent right of occupancy.” In 
Venkata Sastrulu v. Seetharamudu (4), Viscount Cave observ- 
ed (page 170) : “Each of these agreements contained a 
declaration by the tenant to the effect that except the* right 
of cultivating the land for a year under the agreement he had 
‘no other right whatever thereto and accordingly that he 
agreed to the landlord (the plaintiff) taking possession of 
the land at the end of the year of tenancy without any relin- 
guishment by the tenant.” At page 173: “When the 
defendants were admitted as tenants, they severally declared 
(as stated above) that they had no right of occupancy except 
such as was given to them by the tenancy agreements.” In 
Naina Pillai Marakayar v. Ramanathan Chettiar (2) it was 
observed at page 354: “In 1831 some of the tenants of 
the temple’s endowed lands, apparently all of them, agreed 
amongst themselves to cultivate jointly the endowed lands of 
which they were tenants, and they executed and delivered to 
the Collector, who was then the manager of the temple and 
its endowments, 2 muchilika, by which they took the endowed 
lands for a term from Fasli 1241. That muchilika is abso. 
lutely inconsistent with any of the tenants having then any 
right*of permanent occupancy in any of the endowed landls of 
e xı. (1919) IL R43 M 567 : 38 ML J 476 (PC) 

°>. (1923) IL R47 M 347 :46 M L J 546 (PC). š 

3. (1918) ILR 41 M 1012:36 M L J 585. (P C). 

4. (1919) IL R43 M 166: 37 ML J 42 (P C). 
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the temple and with their believing that they Had any right 
of permanent occupancy in any of the temple’s lands. ‘In 
1870 Sir C. H. Scotland, C. J. held that when a tenancy in 
the Presidency of Madras commenced uħder a terminable 
contract there was nothing to prevent the landlord from ejecte 
ing the tenant at the end of the term from the lands which hati 
been let to him,” thus approving of Chockalinga  Pillai’s 
case (5), which is thus still good law except where abrogated 
by Legislature (I of 1908) as to lands in estates. 

We are of opinion the appellants have no case as to 
Kadiam lands and the Kadiam appeals fail and are 
dismissed with costs. 

It is argued as to Jagurupad that the facts are different, 
that there were no term muchilikas, that there was only one 
muchilika (R) in 1864, and that a summary suit against the 
tenants in 1869 for acceptance of a tendered muchilika failed 
as is seen in Exs. F and IV. These facts have been stated 
by the Courts below,who also find that, nevertheless the tenants 
continued to pay rents till 1900, that there were enhancements 
in 1883, that the original two families who held in 1864 be- 
came ‘three families in 1869. In 1874, another family was 
added (Ex. 21) and a fifth family (Ganesula) has since been 
added. The District Munsif recorded all the evidence in 
one suit on the agreement of the parties, though later on it 
was objected to. In his judgment (paragraph 24) he says : 
“ Ir addition to what has been discussed above, I consider it 
proper to examine in detail the facts relating to each case to 
attord no room to suppose that the case of 
any individual defendant is prejudiced by joint trial.” In 
paragraph 43, he states the facts relating to Jagurupad sepa- 
rately. The Subordinate Judge takes up Jagurupad sepa- 
rately in paragraph 19 and states all its facts separately until 
towards the end of the paragraph where the facts common to 
both the villages were re-stated for Jagurupad. In para- 
graph 20 the alienations have been separately grouped for 
both the villages. In paragraph 21 the improvements were 
stated and the only evidence expressly referred to related to 
Jagurupad and it was held that the building of small cattle- 
sheds and granaries cannot be accepted as*acts indicative of 
rights of permanent occupancy. It seems to us that not only 
are all facts and circumstances in favour of the tenants have 


— m U u 
5. (1870) 6 M H C R 164. 
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hes stated’ and considered by the Courts below but every 
possible effort has been made to make it clear that the facts 
of the two villages have been kept separate in their minds. 
It is impéssible to hold that the defendants suffered the smallest 
eprejudice "by the joing trial. It is true that in Jagurupad 
there are no term muchilikas, the changes of tenants are fewer. 
But the tenants have not shown that new tenants came in as 
alienees of former tenants and not new admission by the 
landlord. We may observe that the case in Bhadrayya v. 
Bapayya (6) cannot be regarded as good law after Natna 
Pillai Marakayar v. Ramanathan Chettiar (2). It is also 
true that there is only one enhancement. In our opinion these 
facts are enough to negative occupancy rights but if we can 
conceive that other Judges may come to a different opinion 
if sitting as Judges of fact, still there is no justification for 
interference with the findings of the Lower Appellate Court 
in second appeal. We are also of opinion the Jagurupad 
second appeals also fail and are dismissed with costs. 


TS: V; Appeals dismissed. 


In THE HicH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—— SIR Victor Murray Coutrs TROTTER, 
Chief Justice AND MR. JUSTICE SRINIVASA AIYANGAR. 


Ernest William Adams ie A ppellant* 
v. 
Mrs. H. S. F. Gray and another ... Respondents. 


W ill—Comnstruction—Life-estate—Gift to children of life-tenant who shall 
attain the age of twenty-one—Provision for advancement and matyttenamce— 
Gift over on death ofi lifettenant without children of the age of twenty-one 
years—Vested estate—Defeasance clause—Operation of—Use of technical expres- 
sions in wills—Interpretation. 


A testator died leaving’ a son and two daughters) By his will he left 
n sum of Rs 30,000 to bis younger daughter Alice Gray and her children im 
these terms: “And as to the sum of rupees thirty thousand upon trust to pay 
the intgrest andeincom@ arising from the same unto my daughter the saideflester 
Alice Gray for her life, for her sole and separate use........ and after the 
death of the said Hester Alice Gray in trust for her lawful child or children 
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who, being sons or a son, shall attain the age gf ‘twenty-one, or 
being daughters or a daughter, shall attain that age or marry, and if more 
than ore, in equal shares........ Provided also that the said trustees may, 
after the death of the said Hester Alice Gray, or previeusly thereto, raise 
any part or parts not exceeding one-half part of the then expectant, presumptive, 
ot vested share or fortune of any child under the trusts hereinbefore declared» 
and apply the dame for hia or her advancement or benefit. The sajt 
trustee shall, after the death of the mother of any child entitled in expectancy 
under the trusts hereinbefore declared, apply the whole or such part as he 
shall think fit, of the annual income or fortune to which any child shall, for the 
time being, be entitled in expectancy under the trusts hereinbefore declared for ar 
towards the maintenance or education of such child and shall during such 
suspense of absolute vesting accumulate the residue thereof for the benefit of the 
person or ,persons who, under the trusts herein contained, shall become entitled 
to the principal fund from which the same respectively shall have proceeded 
with power for the said trustee to resort to the accumulation of any preceding 
year or years and apply the same for the maintenance or education of the child 
for the time being presumptively entitled to the same respectively. And 
if the gaid Hester Alice Gray shall die leaving no child living at her death 
vho, being a son, shall attain the age of twenty-one years or being a daughter, 
shal) attain that age or marry, then, after the death of the said Hester Alice 
Gray and such default or failure of children, I bequeath the said moneys and 
the investments representing the same or so much thereof as shall not have 
becomes vested or Was been applied under the trusts aforesaid........ unto my 
ron, Thomas Campbell Gray, who I hereby appoint residuary legatee.” Hester 
Alice Gray died on 28th November, 1922, leaving no issue her surviving. Her 
only son Adams had died in June, 1918, after having attained the age of twenty- 
one. The fund in question was claimed by the father and representative of Adams 
on the one hand and the widow and representative of Thomas Campbell Gray 
on the other. Held, on a construction of the will, that the son of Hester Alice 
Gray took a vested interest in the fund on his completing his twenty-first 

year even before the death of his mother ; that his survival of his mother was 
not a condition precedent to his taking an interest under the will ; and that 
the gift over clause could not operate as a defeasance, at any rate, with regard 
to any interest already vested. Consequently ‘the father and representative 
ot Adams was held entitled to the fund. Maitland v. Chalice, 6 M R 243 ; 
Fox v. Fox, 19 Eq Cases 286 ; Im re, Cabbold, (1903) 2 Ch 299; In re, 
Hamlet, 39 Ch D 426 followed. Young v. Turner, 30 L J (Q B) 268 distin- 
guished. 


The principle to be borne in mind in regard to the construction of wills 
i» that, as far as possible, the real intentions of the testator as expressed in his 
will should be ascertained and given effect to. ‘The so-called rules of construc 
“tion found in decided cases are merely aids to enable the Courts to discovet 
the real intentions of the testator. Where, however, ical expressions are 
found"in an English will drawn up for an Englishman by his solicifor, the 
Court would assume that the said expressions have been employe] with the 
meaning and significance generally bedieved to attach to them im the patticular 


branch of the law. A š e 


Pistinction between vested and contingent remainders pointed out. 
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On appeal from the judgment of the Hon’ble Mr. Justice William 
Devadoss, dated the 19th September, 1923, passed Mm the ae 
exercise of the Original Testamentary Jurisdiction of the High mrs. H. s. F, 
Court ih the matter of the last Will and Testament of Charles Gray. 

- Gray, d&ceased, andjin the matter of the Administrator- 
*General’s Act III of 1913. 

Nugent Grant and Vere Mockest instructed by Messrs. 

Moresby and Taylor for appellant. a ° 
R. N. Aingar and O. T. G. Nambiar instructed by 
° Messrs. King and Partridge and the Administrator-General 

for respondents. 


The Judgment of the Court was delivered by l RN 

Srinivasa Aiyangar, J. : The task before us in this  aiyangar, J. 
appeal is, as Lord Loughborough, the Lord Chancellor, 
observed in a case, to find out the meaning of words which 
the party using them did not understand. It relates to the 
construction of the will of one. Charles Gray. The matter 
came up before Mr. Justice Devadoss, on the Original Side 
on a summons taken out by the Administrator-General of 
Madras for the purpose ,of construing the, will and deter- 
mining the rights thereunder of two claimants on behalf of 
each of whom it was urged that in the events that have hap- 
pened he or she has become entitled to the part of the estate 
in question. There can be no doubt that the first principle 
to be borne in mind in regard to construction of wills is that, 
as far as possible, the real intentions of the testator as ex- 
pressed in the will should be gathered and ascertained and 
given effect to. The so-called rules of construction to be 
found in such abundance, more especially in English decisions, 
are merely aids to enable us to discern or discover the real 
intentions of the testator and not artificial rdles which should 
be allowed to over-ride in any given case the expressed inten- 
tions of the testator. 


Lord Halsbury, the Lord Chancellor, referred in the casg WA 
of Leader v. Duffey (1) to the modern view which he thought 
was in accord with reason and commonsense that whatever 
the instrument it must receive a construction according to the 
plain meaning gf the words and sentences therein contained. 
Referring to this observation of the learned Lord Chattellor, 
Lord" Justice Cotton in the case of In re Hamlet (2) 


observes that pules of construction are only intended’ to aid re 
cree eee ee a a ee ee ae e i 
1. (1888) L R 13 A C 294 J el18388) L R 39 Ch D 426. 


Hio THE MADRAS LAW JOURNAL REPORTS. [ VOL. XLVjli 
s 


ee us where there is ambiguity, and not to enable ug to get rid 
Adams of thé express words of the testator if expressed in clear 
Mrs. H. s.p. language. This would undoubtedly be so in the case of an 
Gray. instrument expressed in plain language by a*layman.* When 


ey 


Srinivasa however we come to an instrument, whjch, having regard to » 
Aiyangar,J. the form and the technical language employed may aptly be' 
described as being in a language which the party using did not 
himself understand we come to a state of things in which we 
cannot altogether ignore even the technical rules of construc- 
tion. The will before us was not only by an Englishman and” 
in the English language but was apparently drawn up by one 
of the leading Solicitors in Madras at the time, and bristles 
with technical expressions and clauses which are to be found 
in all common forms and in most of the cases. When such 
highly technical expressions are used in an instrument it is 
not possible entirely to ignore the construction placed on such 
technical expressions by eminent and learned Judges in the 
Courts of Chancery in England ; because it must be assumed 
that the technical expressions employed have been employed 
with the meaning and significance generally believed to attach 
to thenf in the particular branch of the law. 

We may observe in this connection that in view of the 
very difficult questions involved we enquired of both the parties 
whether they did not consider it would be the better 
course to have the matters finally decided in an action instead 
of on an application ; but both of them have agreed that any 
decision come’ to on this application should have the same 
effect as a decision in a suit between them so as to bind them 
finally. 

The facts are these :__The testator left a son and two 
daughters and the contest here relates to the sum of Rs. 30,000 
left to the younger daughter Hester Alice Gray and her 
branch. 


e The clauses in the will, relating to the disposition of this 
sum of Rs. 30,000 are as follows :_ 

“ And as to the sum of rupees thirty thousand a further part of the said 
infestments upon trust to pay the dividends and interest and income arising 
from the same unto my daughter, the said Hester Alice Gray, for her life for 
her solgeind separate use free from the debts and control of any “husband °that 

© she may marry and her receipt alone to be a sufficient discharge for the same 
. and after the death of the said Hestes Alice Gray in trust for the lawful 
ju children”or any of the lawful child of the said Heger Aliae Gray, who, being 
sons or a son, shall attain the age of twenty-one years or being daughters or 
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daughter, shall attain that age or marry, and if more than one, in equal sharea. att oie 
Piovided also that the said trustees or trustee may, after the death $f either Adams 


of them, the said Mary Harriet Annie Wilson or the said Hester Alice Gray, YA aip 
or previoysly thereto gif she shall so direct in writing, raise any part or parts Mrs a A : 
not exceeding one-half part of the then expectant, presumptive or vested share ee 
° or fortune of any child umder the trusts hereinbefore declared and apply the Pieces: 
“fame for his or her advancement or benefit and I declare that the said trustees yangar, J. 

or trustee shall, after the death of the mother of any child entitled in expectancy 

under the trusts hereinbefore declared, apply the whole or such part as they 

cr he shall think fit of the annual incame of the share or fortune to which any 

echild shall for the time being be entitled in expectancy under the trusts herein- 

before declared for or towards the maintenance or education of such child 

either directly or to his or her guardians without seeing to the application 

thereof or requiring any account of the same ard shall during such suspense 

of absolute vesting accumulate the residue (if any) thereof in the way of com- 

pound interest by investing the same and the resulting income thereof in or 

upon any such stocks, funds or securities as are hereinbefore mentioned for the 

benefit of the person or Persons who under the trusts herein contained shal] 

become entitled to the principal fund from which the same respectively shall 

Lave proceeded with power for the said trustees or trustee to resort to the 

accumulation of any preceding year or years and apply the same for or to- 

wards the mafntenance or education of the child for the time being presumptively 

entitled to the same respectively. ” 


Later on in the will there is the following clause : 


Ce 


“And if either of them the said Mary Harriet Annie Wilson and the 
said Hester Alice Gray shall die leaving no child living at her death who 
being a son shall attain the age of twenty-one years or being a daughter shall 
attain that age or marry then after the death of either of them the said Mary 
Harriet Annie Wilson and the said Hester Alice Gray and such default or 
failure of children I bequeath the said moneys and the investments representing 
the same or so much thereof as shall not have become vested or has been s 
applied under the trusts aforesaid...... unto my son Charles Thomas Campbell 
Gray, who I hereby appoint as my residuary legatee. ” 


The facts material for the purpose of understanding the 
claims and contentions before us have been admitted. Hester 
Alice Gray died on the 28th of November, 1922. When 
she died she had no issue living. Her only son E. G. Adams 
had died in June, 1918, after having attained twenty-one yearse 
of age. The claimants before us are Mrs. Gray, the widow 
and representative of Charles Thomas Campbell Gray, son o 
of the testator, and Rev. Mr. Adams, the father and represen- 
tative of E. G. Adams. The case for Mrs. Gray has been 
put in two ways and it is contended that in either of those two . 
ways she would be the person, entitled to the moneys now re- . 
presenting the Request aforesaid of Rs. 30,000. It is firstly ; 
contended that the interest created jin favour of the children 
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of Hester Alice Gray is a contingent interest and On a proper 
construction of the various clauses in the will no children 
of Hester Alice Gray could get a vested interest in it unless 
both of the two contingencies are satisfied, namely : comple- 
tion of the twenty-first year and surviving Hester Alice Gray, 


the mother. On this it is argued that as E. G. Adams did 


not survive his mother but died before her, he took no vested 
interest although he completed his twenty-first year. In de- 


fault therefore of any children of Hester Alice Gray taking, , 


it is said that Mrs. Gray, who now represents the son of the 
testator, has become entitled. Secondly, in the alternative, 
it is contended that assuming that E. G. Adams took a vested 
interest in the fund, the later clause in the will above recited 
containing the gift over is in the nature of a defeasance clause 
and on a proper construction thereof when he did not survive 
his mother, his vested interest, if any, became divested and 
devolved by way of gift over upon the representative of the 
testator’s son. 


The contention on behalf of Rev. Mr. Adams was that 
on a proper construction of the will the son of Hester Alice 
Gray took a’vested interest on his completing his twenty-first 
year even before ithe death of his mother, and that the gift 
over clause could not, on a proper construction thereof, 
operate by way of defeasance, at any rate with regard to any 
interest already vested. 

What we have therefore to decide is which of these two 
sets of contentions should be upheld as being the right one. 
The learned Judge on the Original Side came to the conclusion 
that as E. G. Adams did not survive his mother he took no 
vested interest in the ‘estate and he accordingly decided that 
Mrs. Gray was entitled to the fund. We have heard full 
‘arguments from the learned counsel on both sides and after 2 
careful consideration of all the contentions we have come to 
ethe conclusion that the decision ‘of the learned Judge was 
wrong. 

The learned Judge appears to have misdirected himself 
Hy a consideration of the terms of the gift over clause in 
arrivigg at a conclusion with regard to the question.of vesting. 


. Holdfng that there was no vesting he concluded that the gift 


over clause should have operatipn. ó 
The questions for solution, thereforg, are « firstly, whether 
on a true construction,of the several clauses in the will, 
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E, G. Adams obtained a vested interest in the fund in quegtion; ial 
and secondly, if he did, whether such interest became divested Adams 
by the gjft ower taking effect on his dying before his mother mys. HS. F. 
and not sprviving her. Gray. 


°, eThere is no dispfite about the life-interest bequeathed to __ Srinivasa 
Fiester Alice Gray. The remainder is given to the lawful ^70 835 J. 
child of the said Hester Alice Gray, who, being a son, shall 

attain the age of 21 years. This is the clause, therefore,”which 

has to be looked at for the purpose of determining the gues- 

tion regarding the nature of the estate given or begueathed. 

And unless a contrary intention to be gathered from any other 

clause in the will should be found to affect the nature of the 

estate giver under this clause, it follows that the question 

whether or not E. G. Adams obtained a vested interest in the 

fund should be determined solely by reference to this clause. 

We shall advert later to the other clauses in the will bearing 

in any manner on the present question. It is perfectly clear 

from all the text-books and the decided cases that if a bequest 

is to a person for life and after his death to his children, the 

bequest becomes vested in each child as and when he or she 

is born and the \westing is not postponed till the death of the 

lifetenant. The expression “after his death” is taken to 

indicate merely the time when the gift over becomes reduced 

to possession and not the time when the right to such possession 

vests. See Hallifax v. Wilson (3). The principle under- 

lying this rule is that no contingency is imported by the mere 

fact that the legacy is given after a life-estate in the property . 
begueathed. As nothing is more certain than that every 
person who lives must die, the death of a life-tenant is an 
event not contingent but certain ; and therefore a gift on the 
death of a life-tenant is a bequest to take effect not on a con- 
tingency but on an event certain to happen ; and therefore 

the donees of the gift are held to obtain a vested interest in 

it as and when they come into being. But if the bequest had e 
been not merely after the death of the life-tenant but to such 

of her children as may survive her or should be alive at her à 
death, then clearly the condition ‘of surviving or being alive 
at her death wauld be a condition precedent to the esting 
itself, and in such a case, therefore, no child that doés not 
so survive will acquire a vested interest in the bequest. The : 
obvious principle underlying this rule of construction is that ‘a 
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though the death of the life-tenant is certain, Still it is by no 
means certain that the donee will survive the life-tenant. 
if from the words of the gift the intention of the testator 
is clear that the persons. taking should be only such persons 


as survive or are alive on the death of the life-tenant then it” 
follows necessarily that it is a contingent gift upon the donee 


surviving the life-tenant. Till such contingency is fulfilled, 


there ean be no 


the clause creating the bequest under reference. 
merely are, “after the death of Hester Alice 


And 


vesting. But there are no such words in 


The words 
Gray” and 


there are no such words as “to such of the children of Hester 
Alice Gray as may survive her jor should be alive at her 


death.” It therefore follows that if the words of the gift 


had been merely “ to Hester Alice Gray and after her death 
to her children or child,” E. G. Adams would have taken 
a vested interest in the fund ‘on his birth. 
are further words in the clause, viz., ‘‘ who being a son shall 


attain the age of twenty-one years. ” 


But then there 


There can be no doubt 


whatever that the attaining of twenty-one years is clearly a 
condition and the intention of the testator was (apart from 


other clauses in the will), that no son of Hester Alice Gray 
who does not attain twenty-one years should take. 


The 


requirement, threfore, that the son of Hester Alice Gray to 
take should be one who had attained twenty-one years is a 
contingency and would make the bequest a contingent bequest. 


The position, then, is this : 


that a bequest to E. G. Adams, 


which would ‘otherwise have vested on his birth, is made con- 


tingent on his attaining twenty-one years. 


It logically follows 


from this position that the contingency being fulfilled on his 
attaining twenty-one years the bequest becomes vested in him 
immediately on his attaining twenty-one years without any 
reference whatever to the death of his mother, Hester Alice 
Gray, whether such death takes place either after or before 


he should attain 


that age. 


This was what was decided in Maitland v. Chalie (4) 
The principle or correctness of this case has never ~-beén 
doubted. ‘Thus, it is clear that under the terms of the clause 
in the will creating the bequest and on its pr@per construction, 
E. G. Adams obtained a vested interest in the fund on his 
attaining twenty-one years. ‘e 





4 (1873)e6 Maddock Reports 243, 
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e 
Having arrived at this result without any consideration gone 
whatever of the other clauses in the will, we may now consider Adams 
the bearing of such other clauses om this conclusion. The hr. 
provision in the “will with regard to the application up to one- Gray. 


ne 


- half out'of the corpus of the fund for the advancement of any _—_gyintvasa 
“child of Hess Alice Gray with her consent in writing during Aiyangar, J. 
her lifetime and after her death at the discretion of the trustees, 
is also a clear indication of“ the intention of the testator as 
deduced above. For,.it clearly points to a considerable bene- 
fit in the legacy accruing to such children even before the 
arrival of the period of distribution. Again it is significant 
that the testator in that part of the clause should have used 
the words “ the then expectant, presumptive or vested share or 
fortune of that child’’_words which are obviously calculated 
to suggest the possibility contemplated by the testator of a 
vesting in a child even before the death of the mother. The 
provision in the will in the succeeding clause relating to the 
gift of the interest or income relating to the share or fortune 
of each child ts also a clear indication regarding the intention 
of the testator as to the vesting. This rule was laid down by 
Jessel, M. R. in Fox v. Fox (5). 
In re, Turney : Turney v. Turney (6) Lord. Justice 
Lindley referred to this case of Fox v. Fox (5) and followed 
it as good law, and Iw re, Usher : Foster v. Usher (7) 
Astbury, J. also followed it. 
It is also significant that in this part of the will the 
testator, while referring to a minor child of Hester Alice e 
Gray, speaks of it as entitled in expectancy but at the same 
time refers to the share or fortune of each child as separate 
and the income accruing from it also as distinct. The provi- 
sion for the accumulation of interest and compound interest 
relating to the share of each child separately for its own bene- 
fit is absolutely inconsistent with the idea of the share not 
vesting in the child even before the child should attain twentye 
one years of age. Itis further very significant that the testator 
should refer to the period of such accumulation as a period . 
during which there is suspense of absolute vesting. From 
all these ipdicagons the inference is strengthened, which has 
been arrived at already independently of them, that’ the . 
estate "taken by E. G. Adams was a vested interest on his 
e a — 


5. (1875) 19 Eq Case®286. 6. (1899) L R2 Ch D 739, ® 
7 (1922) L R2 Ch D eas, 


416 THE MADRAS LAW JOURNAL kiporrs. [| VoL. Xtal 


- .. . .. 
Ernest, completing twenty-one years. ‘There is no question in this 
Gas case of the quantity of the interest so vested because 

4 E. G. Adams was admittedly the only son of Hester Alice 

Mrs, H.S. F. i : y e : 

Gray. Gray and what vested in him was the whofe of the fund in 

Srinivasa. question. ° oS 
Alyangar, J. It only remains then to consider the question whether or» 


this basis of the fund having vested in E. G. Adams on his | 
attainiag twenty-one years there resulted any divesting under 
the clause containing the gift over. 


The clause containing the gift over which has been con- 
tended to operate by way of defeasance or divesting any estate 
vested in E. G. Adams has already been set out. It is signi- 
ficant to begin with that in this clause there are no words of 
defeasance or divesting. But at the same time the words 
of the gift over are perfectly clear. According to the clause, 
in the event of there being no child living at the death of 
Hester Alice Gray, the gift over is to take effect. If the 
words had been merely that on the death of Hester Alice 
Gray “ without leaving children” there should be a gift over, 
those words “ without leaving children” would be construed 
only as meaning “ without leaving or having had children who 
have attained vested interest,” and would not be held to be 
apt to disturb any vested interest as was held in the case of 
In re Cabbold : Cabbold v. Lawtoz (8). But the words are 
not merely “ without leaving children” but “ leaving no child 
living at her death,” and there being no possible ambiguity 

i about such words, it has been held that such words should be 
construed literally and be given effect to. The leading case 
on this point is the case of In re, Hamlet (2). The learned 
Judge in the First Court following this case held that 
E. G. Adams did not obtain a vested interest in the fund in 
question. It is impossible to understand how the learned 
Judge treated this case as an authority for coming to the con- 
«clusion that he did that there was no vesting of the fund in 
E. G. Adams. The case is undoubtedly an authority with 
regard to the gift over clause. But as regards the vesting 
itself, Lord Justice Cotton in that case held that two of the 
children who had attained twenty-one yearg before their 
mother's death had acquired a vested interest. At page 432 
he says this: ‘ The daughter was under age and unmarried 
°° at the testator’s death. She afterwards married and had 


a. (1888) L R 39 Ch D 436. 8. (1903) 2 Ch 299. 
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(d 
several children two of whom attained twenty-one and so ate 
WAA a vested interest ; but all the children died before Adams 


their mother.” Again page 435 the same learned Judge mrs. H S.F. 
observes as E : “ The argument which appeared to me Oray: 
eto deserve most consideration is that these words were to be Srinivasa 
fonsidered as a mere continuation of the limitation which was  Aiyangar, J. 
to take effect if no vested interest was obtained by the children 
under the preceding words.” » Both the counsel fog the 
appellant relied on the words of the introduction, “ And in 
case my said daughter....... ” They said that those were 
not words which would be naturally used if the testator was 
defeating a previously vested interest. But I am struck with 
this, that in the latter part of the will; where the testator dis- 
poses of the unsold part of his real estate, he first gives it to 
the children by words which clearly would give them vested 
interest on their births, and then introduces a gift over by 
the same words as those we are now considering. I do not 
much rely on that clause as showing us what his intention was 
but only as showing us that he used the words “ And in case ” 
to introduce a limitation displacing a previous vested 
gift, a limitation which clearly was intended to displace 
a previous vested interest, and which could not be contended 
to be merely carrying out a series of limitations to take effect 
on failure of the previous objects of the gift. And further on 
at page 438 he states “ but there is no inconsistency in a gift 
over defeating a previous vested interest ” and concludes with 
the following sentence: ‘In my opinion, on the true con- 
struction of this instrument, the words express the event on 
which the gift over was to take effect too clearly notwithstand- 
ing any view we may have that it would have been much better 
if the testator had made a different disposition. ” 


In re, Hamlet (2), therefore, far from being an authority 
for the fund not vesting, is strong authority in favour of its 
vesting. As regards the divesting, however, it is no doubt 
a clear decision in favour of the contention on behalf of the 
respondent. We should have felt ourselves bound to follow 
that decision and hold that the estate had vested in 
E. G. Adams begame divested by reason of his not suryiving 
his mother but for the presence in the clause of the folléWing 
words, hamely : “ Or so much thereof as shall not have become 
vested.” ‘The law, it has been said, does not favour divest- e: 





2. (1888) L R 39 UR D 426, , > 
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ice. ie and in any case, the conditions for divesting and the in- 
Adams tention to divest should be clearly made out. As it has been 
Mre. U.S. F, already pointed out there are no words in the clause indicating 
Gray. any defeasance or divesting. But as observed by Lord Justice 


Srinivasa Cotton in the case of In! re, Hamlet (e) if the gift ovej is" 
Aiyangar, J. absolutely clear it may necessarily involve a defeasance 08 
divesting. The raisom d'etre of such decisions as In re, 
Cabbald (8) is that.such words as “leaving no children ” 
should be construed merely as meaning “ leaving or having 
had no children who have not obtained vested interest ” and 
should be construed so as not to disturb or divest any vested 
interest. In other words, uniess from the gift over clause 
the intention is perfectly unambiguous, clear and definite that 
any vested interest whatsoever should cease and become divest- 
ed, the gift over will not be held to have that effect. In'the 
present case, however, the intention of the testator is perfectly 
clear from the words he had used that the gift over should 
not operate in respect of any interest that has vested. It 
therefore follows from this that the intention of the testator 

in the gift over clause was not to divest any vested interest. 
The learned counsel for the respondents contended in 
effect that the gift over clause should be read as if the words 
“ or so much thereof as shall not have become vested’ were 
not there. We could not possibly accede to any such con- 
tention. He also relied strongly for his argument on the 
case of Young v. Turner (9). So far as the question of the 
° gift over and divesting is concerned that case is undoubtedly 

a case quite similar to the case In re, Hamlet (2). 

This case of Young v. Turner (9) undoubtedly bears 
many points of resemblance to the case before us, and it 
therefore follows that if there were no points of distinction 
between that case and this, we might have felt bound to follow 
the decision in that case of the very learned Judges who con- 

*stituted the Court. 

The questions considered and decided in that case were 
exactly the same that have arisen for decision in this case, 
namely, whether in the first place any estate did vest in a 
child. that attained twenty-one years but diedefore the tẹrmi- 
e nation of the life-estate ; and in the second place, whether 

even,if the estate did vest, there was no divestment by the 

- @ . 2, (1888) L R 39 Ch 426." 
e _ 8. (1903) 2 Ch 299. @ ° 9. (1861) 30 LJ (Q B) 268. 


e. 


ve 
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gift over if on the death of the life-tenant there should be no 
issue of her body alive. The main decision in the case was 
that even if there had been vesting there was a divesting as 
the result of the’ clause containing the gift over. This is 
° wha Justice Blackbuen, who delivered the judgment of the 
‘Court in that case has said : “And if an estate did vest in the 
issue of the body of the niece attaining twenty-one it would 
be divested upon the death of such issue in her life-timee under 
the terms of the will.” In this view it was unnecessary for 
the learned Judges to consider the question whether having 
regard to the terms of the particular will the estate had or 
had not vested in such a child. We must take it that it is 
for that reason that the case is generally cited only as an 
authority for the position that the general rule that a gift 
over which is directed to take effect on the death of some 
person without leaving issue* should not be construed in such 
a manner as to divest any estate already vested is not applica- 
ble to cases where the intention is perfectly clear from the 
language of the instrument that what was clearly intended was 
that the gift over should take effect if on the death of the 
life-tenant there should be no issue living of the deceased life- 
tenant. The rule laid down by this case is that if from the 
gift over clause the intention of the testator is to be clearly 
gathered that any estate that may have vested previously 
should be divested on the contingency referred to in the gift 
over clause then such intention should be given, effect to and 
not otherwise. 


It is the same rule that following this case of Young v. 
Turner (9) that was again laid down in In re, Hamlet (2) 
and it is accepting the rules so laid down we came to the con- 
clusion that, having regard to the particular words of the gift 
over clause in the will before us the testator’s intention clearly 
was that no estate which had become vested should be divested 
by the gift over clause. So far therefore as the constructione 
of the gift over clause is concerned, the conclusion we have 
arrived at is clearly in consonance with the rule laid down 1 in 
the case of Young v. Turner (9). 


e But that cafe was also sometimes referred to as an aythor- 
ity with regard to the question of vesting though the decision 
in the casæas already observed turned only on the constyaction 


2. (1888) L R 39 Ch D 426. Je (1861)) 30 LJ (Q B) 268. 
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of thg gift over clause. It is clear, however, that in that 
case, Justice Blackburn delivering the judgment of the Court 
found that the object of the testator was to previde pnly for 
such of the issue of his niece as may be living at the time of 
her death. The words in the will before the Court were,” 
“ And if my said niece shall depart this life leaving only one 
child of her body lawfully begotten, then I give and devise 
the property unto such only child and his or her heirs as 
soon as he or she attains the age of twenty-one years afore» 
said.” From the terms apparently of this clause of the will 
the Court came to the conclusion in that particular case that 
tne intention of the testator was that only such children should 
take as survived the mother. So far, therefore, as the ques- 
tion of vesting is concerned, Young v. Turner (9) should be 
deemed to belong to that class of cases where, having regard 
to the language used in the particular instrument, it was held 
that the intention of the testator was that surviving the mother 
or being alive at her decease was one of the conditions of the 
vesting of the estate. 


We have already referred to that class of cases and held 
that on the language of the will before us it was clear that 
E. G. Adams obtained a vested interest in the fund. If, 
therefore, the intention of the testator in the gift over clause 
was that the clause should affect any interest already vested, 
it necessarily follows that any estate vested in E. G. Adams 
could not be held to be divested or defeated by anything con- 
tained in the gift over clause. 


The learned counsel for the respondents contended that 
in the view taken by us of the gift over clause there could 
be no case of a vesting of a part of the estate as would seem 
to have been contemplated in the words in the gift over clause 
already referred to, namely, “ or so much thereof as shall 
not have become vested.” But what we have been concerned 
“with was the intention of the testator ; ; and we cannot adopt 
a construction which would have the effect of defeating the 
ctear intention of the testator merely because the words used 
by him might refer to a contingency which might never arise, 
moree especially having regard to the naa no one can 
be certain in the case of such complicated provisions what con- 
tingercies may or may not arise. 


a 





9. (18619 ego L J (Q B) 268, 
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In our judgment, therefore, the learned Judge below was ee 
wrong, and the appeal succeeds and should be allowed. It acne 
will be declared that the estate having become vested in Mrs tS. F. 
E. G. Adams there was no divesting of that estate and that Gray; 

e therefore on his death it passed to his representative, his Srinivasa 
“father. Having regard, however, to the extremely dificult 17478" J. 
nature of the questions involved, we think this a proper case 
in which we should direct that the taxed costs as ketween 
„attorney and client of both parties in this appeal also should 
come out of the estate. We certify for the two counsel 
on both sides. 

A. V: V: Appeal allowed. 

In THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT : MR. JUSTICE SRINIVASA AIYANGAR. 
Lodd Govindoss Krishnadas Varu ... Plaintif * 
v. 
P. M. A. R. M. Muthiah Chetty ... Defendant. 

Evidence Act, S. 92—Registered sale deed—Transfer of a mortgage decree anes 
—Recital as to amount of price—Oral agreement to tak? a smallen unount— Krishnadas 
Evidence inadmissible—Transfer of Property Act, S. 55—Right of vendor to Muthiah 
interest on unpaid purchase money—Practice—Original Side of the High Court. Chetty. 


—Institution of suit by agent without obtaining leave—Ltimitation. _ 
Where the consideration for an assignment of a mortgage decree is stated 
in the registered deed of assignment to be Rs 2,89,000, the amount of the price 
is an essential term of the contract and oral evidence is inadmissible to prove 
that the price agreed to be paid was in fact something les# than the amount 
recited in the deed. . 


Adityam Atyar v. Ramakrishna Aiyar,1 LR 38 M 514 ; Lalasingh v. Bas- 
deo, 71 I C 768 ; Annada Charan Sil v. Haragobinda Sil, 37 C L J 552; Cowasji 
Ruttonjee Limboowalla v. Burjorji Rustomji Limboowalla, I L R 12 B 335 fol- 
lowed ; Chunni Bibi v. Basanti Bibi, 1 L R 36 A 537; and Hanif-un-nissa v. 
Faig-un-nissa, I L R 33 A 340 distinguished. ji 

Under S. 55 (4) (b) of the Transfer of Property Act, interest is payable 
tu the vendor on the unpaid purchase money only if the ownership of the 
property has passed absolutely to the purchaser and the property is in hie 
enjoyment. 

Where the plaint was signed by a person purporting to act as agent of 
the plaintiff and presented on the Original Side of the High Court on the Ist 
day of limitation without obtaining the necessary leave from the Deputy Regis- 
trargto sign and ve@fy the plaint as agent, and leave was subsequently granted 
by the Judge, held, that the omission to ‘obtain leave initially was a mere e 
liregulatity which was cured by the gubsequent grant of leave by the Judge 
and that the suit was in time. $ 





“C S No. 722 of 1920. o 3rd March, 1925 
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ae Suit to recover Rs. 29,000 (together with imtefest), being 
Krishnadas unpaid balance of the advance of Rs. 89,000 recited as having 
Muthiah been paid in the Deed of Indenture, dated 1st October, IQI}. 
Chetty. whereby the plaintiff assigned to the defendant in considera- 

tion of Rs. 2,89,000, one-eighth share of the mortgage degree » 

obtained in O. S. No. 12 of 1901 on the file of the Districte 
Court of North Arcot against the Narayanavaram Taluk of 


the Karvetnagar Estate. . 


The facts of the case sufficiently appear from the judg-e 
ment. 


V. Radhakrishniah for plaintiff : The defendant cannot 
be allowed to prove that the consideration for the assignment 
was only Rs. 2,60,000 and not Rs. 2,89,000; S. 92, Indian 
Evidence Act ; price or consideration is a term of the con- 
tract and cannot be varied : 38 Mad. 514; 71 I. C. 768 (All); 
37 C. L. J. 552 ; performance of a contract is different from 
the making of the contract. 

Plaintiff is also entitled to interest on the sum of 
Rs. 29,000 which is admitted not to have been paid; the 
Interest Act applied as the amount was “ payable by virtue of 
some written instrument”; under S. 55, cl. (4), sub-cl. (b) 
of the Transfer of Property Act, seller is entitled.to a charge 
not merely for the balance of the purchase money but also 
for interest on the amount. 

N. Chandrasekhara Aiyar for defendant. Past con- 
sideration is good consideration under Indian Law ; previous 

e payment of Rs. 89,000 is stated in the deed to be the considera- 
tion and so plaintiff himself is, on his own showing, debarred 
from contradicting it under S. 92 of the Indian Evidence Act ; 
if plaintif could show only Rs. 60,000 was paid, defendant 
could prove that only that amount was to be paid ; a party 
cannot be allowed to disafirm a transaction for his own relief 
and affirm it for his adversary’s disadvantage : 12 M. I. A. 
257 (185) ; 38 Mad. 514 and other cases following it were 
wrongly decided ; 36 All. 537 enunciates correct law; con- 

e sideration could always be proved to have been different : 
11 Cal. 486 ; 3 Bom. 159; § Mad.6;5 C. W. N. 158; 
15 C. W.-N. 408 and 4 A. L. J. 441; theymode in which 

e consideration was to.be paid could be proved : 18 All. 168 ; 
22 All. 370 (P. C.) ; evidencg could be let in to prove that 

À what purported to be a deed of sale wag in reality a deed of 

` gift : 33 All. 340 (P. C.) geversing 27 All. 612. 
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Payment of a smaller sum in discharge of a larger sum pa 


due would be good accord and satisfaction under Indian*Law ; Krishnadas 
S. 63 of the Indian Contract Act. Muthiah 


Plaintiff not entitled to interest ; deed provides that till SAGNA 
e payment by defendaats they cannot have rents and profits ; 
«Interest Act does not apply because (a) there is no covenant 
to pay in the deed, and (b) amount is not payable “ata cer- 
tain, time” ; S. 55, cl. 4, sub-cl. (b) creates no obligation 
„to pay interest ; it only declares a charge for interest, if 
“any : 21 M. L. J236: 

Lastly, plaintif could not get a decree for Rs. 29,000 ; 
in the event of breach, parties have contemplated a particular 
remedy, namely, a proportionate reduction in the amount of 
rents and profits payable to defendants; plaintif could not 
therefore haye the remedy by suit : maxim expressio unius, 
etc., applies : 1 Ellis & Blackburn 310. 

The Court delivered the following 


JUDGMENT : Two main questions, one of law and one 
of fact, are raised in the issues framed in this suit. The ques- 
tion of fact can be determined only on oral evidence being 
admitted with regard to certain allegations made by the de- 
fendant and the question of law relates to the admissibility 
of that oral evidence. The question of law raised is there- 
fore really in the nature of a preliminary issue. At one stage 
I thought whether it would not really be wiser to allow also 
oral evidence to be adduced and to record a finding thereon 
for the contingency of a highér tribunal taking a different ° 
view, but Mr. Radhakrishniah, the learned vakil for the 
plaintiff, intimated to me that his client was willing to take 
the risk and cost of the Court of Appeal remanding the case 
in the event of my decision on the question of law being in 
his favour and the same being set aside"in appeal. 


The facts so far as they are necessary for the determina- 
tion of the main question of law may be set forth very briefly. 
The suit was originally instituted only against P. M. A. R. M. 
Muthiah' Chetty and on his death his sons have been brought > 
on the record as his legal representatives. The plaintiff 
who succeeded gis father as the holder of a mortgage decree 
for a large amount in the District Courteof Chittore assigned . 
pursuant to an agreement with, respect thereto an eighth share 
under the decree to the tst defendant for an alleged considera- 
tion of Rs. 2,89,000. The deed,af assignment, which has l 
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Se been marked as Ex. A in this case, bore the date the 1st day 
Krishnadas of Ocfober, 1917, and the material recitals in the deed were, 
Muthiah that the plaintiff had agreed to assign to the Ist defendant 
Chetty, the eighth share of the decree for a @onsideration ot 
Rs. 2,89,000 to be paid by the 1st defepdant to the" plaintiff, e 
whereof Rs. 89,000 was paid in advance on the day of thes 
execution of the deed of assignment, and that, as regards the 
balance of consideration, namely, Rs. 2,00,000, other arrange- 
ments set out therein had been made for the payment thereof . 
by the 1st defendant to the plaintiff and the operative portion 
of the deed proceeds to witness that the eighth share in the 
decree was thereby assigned by the plaintiff to the 1st defend- 
ant in pursuance of the said agreement and in consideration 
of the said sum of Rs. 2,89,000 paid and payable as aforesaid. 


The plaintiff’s case is, that though in the said deed it was 
recited that the sum of Rs. 89,000 payable under the agree- 
ment on or before the execution of the assignment had been 
paid up, only a sum of Rs. 60,000 had been so paid and that 
the balance of Rs. 29,000 had not been paid and that there- 
fore, he was entitled to a decree for that amount with-interest 
thereon at 12 per cent. per annum. 


The defendant’s case in substance is, that the considera- 
tion really agreed to between the parties for the assignment 
was only Rs. 2,60,000, that the consideration, however, was 

. agreed to be recited in the deed of assignment at Rs. 2,89,000, 

that it was ng doubt true that only Rs. 60,000 was paid on 

° or before the execution of tħe assignment, that the balance 
of Rs. 29,000 was not paid as it was never intended to be paid, 
and that it was for that reason and for the purpose of carry- 
ing out the real intention and agreement between the parties 
that though only Rs. 60,000 was paid it was recited that 
Rs. 89,000 had been paid up by the 1st defendant and re- 
ceived by the plaintif. The defendants do not rely upon 
any other writing for the purpose of proving their contention 
and it is conceded that the arrangement set out by them was 
only parol. It was apparently thereupon that the issue has 
béen raised whether it is open to the defendants to plead 
that the consideration for the assignment was aply Rs.2,60,900 
and rfét Rs. 2,89,009 as recited in the deed. The question 
is not free from difficulty and has become particulagly compli- 
°° cated By reason of the fact that in the deed of, assignment the 
En «@ balance which, according „tò the plaintiff, was still payable 
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and'had not been paid is recited to have been paid up. The eet a 
léarned vakil for the plaintif, Mr. Radhakrishnayya, put his Krishnadas 
contention thus : The recital in the deed of assignment of the Muthiah 
payment of Rs. $9,000 by the rst defendant to the plaintiff Chetty. 
e is a recital of fact and there can be no question that the law 
«allows the parties to a deed to show by oral evidence that a 
recital of fact in a deed is not true. In this case there is 
no question of the plaintiff having to show by oral eyidence 
that the recital is not true because the -defendants in their 
“written statement admitted that the recital is not true. On 
the admission of the defendants, therefore, the plaintiff's case 
that only Rs. 60,000 out of Rs. 89,000 had been paid has 
been established. As regards the balance of Rs. 29,000 the 
defendants attempt to prove that the consideration agreed 
to was not Rs. 2,89,000,but only Rs. 2,60,000, 1s an attempt 
to vary the terms of a contract ; that in this case the terms of 
the contract have been reduced to writing in the deed of 
assignment and that therefore the defendants are not at liberty 
to contradict the writing by parol evidence. The clause in 
the deed of assignment Teferring to the terms of the contract 
is as follows :— 


“ Whereas the said Lodd Govindoss has agreed to assign to the share- 
holder Mr. P M A RM Muthiah Chettiar 1|8th, (one-eighth) share or 12 1|2 per 
cent. of the said decree amount together with the securities therefor and the 
outstanding arrears of rents and profits as standing on this day that may be 
1ealised according to the accounts of the ‘Taluk Office for a consideration of 
R: 2,89,000 (Rupees two lakhs and eighjy-nine thousand) to be paid by the 
shareholder Mr. P MA RM Muthiah Chettiar to the daid Mr. Lodd Govindoss 
Krishnadoss. ” 


This same amount of consideration, namely, Rs. 2,89,000 
is mentioned elsewhere in more than one place in the same 
document as the total amount of consideration or price payable 
by the assignee and the rights and liabilities are according to f 
the scheme set out in the document created with special re." 
ference to that amount as the amount of the consideration 
or price and what is more than all it is stipulated and provided » 
particularly that if and so long as the assignee should not 
have paid to thg assignor the whole amount of the said con- 
sideration of Rs. 2 „89,000 the profits or properties or sale . 
proceeds he shall receive shal] be that fraction of the one- 
eighth share whjch the ¢mount he had paid tjll then is of the : 
total price of consideration of Rs. 2,89,000. 


726 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLYHI 
e 


oe -© The learned vakil for the plaintiff submitted that the 


Krishnadas = amouft of consideration in a deed of assignment is perhaps the 
Muthiah most important of the terms of a contract of assignment and 
Chetty. in the clause above set out it is clearly stated in writing that 

the consideration agreed to be paid and payable by tht assignee » 
to the assignor is Rs. 2,89,000, and that, therefore, undeg 
S. 92 of the Evidence Act, the defendant is not entitled to 
seek tg adduce parol evidence to contradict this term of the 
contract reduced te writing between the parties. In fact 
his contention was that it was unnecessary for him really to 
go beyond the terms of the section. But he has also refer- 
red to numerous cases for the purpose of supporting his con- 
tention. The decision in Adityam Aiyar v. Ramakrishna 
Atyar (1) by a Bench of this Court is a case directly in point. 
That case has not been sought to be distinguished from the 
present case and if I am bound by the decision in that case 
as undoubtedly I am, it is unnecessary for me to go further 
and discuss the various contentions raised before me by the 
learned vakil for the defendants, Mr. Chandrasekhara Aiyar, 
for the purpose of showing that that decision is wrong. But 
as the question,” however, has been very ably argued and at 
great length on both sides, I might as well set out in brief 
my own views with regard to them. 
In Lalasingh v. Basdeo (2) Mr. Justice Walsh of the 
Allahabad High Court followed the decision of this Court in 
Adityam Atyar v. Ramakrishna Aiyar(1). Similarly in the case 
of Annada Gharan Sil v. Haragobinda Sil (3), Justice Sir 
: Ashutosh Mukherji and Justice Chotzner held, following the 
Madras decision, that while want or failure or difference in 
kind of consideration may be proved evidence to vary the 
amount of consideration in a deed is inadmissible. 
The case of Cowasji Ruttonji Limboowalla v. Burjorji 
Rustomji Limboowalla (4) was also referred to on behalf ot 
— the plaintiff. The plaintiff’s contention has thus been sought 
*to be reinforced by the decision of all the High Courts in 
India. 

- - e Inthis state of the authorities Mr. Chandrasekhara Aiyar, 
vakil for the defendants, was bound to argue that the decision 
in Adiéyam Aiyar v. Ramakrishna Aiyar (1) By this Courtewas 

e wrong. He put forward his contentions in four ways., The 
(4913) TLR 38 M gig: a5 ML J Goa. in 

2. (1923) 71 I C 768. 3. a (1922)037 CL J 552. 

> , 4. (1888) I LR 12 B 335. 


AA 
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first "was that if one party to a deed came forward with the e 
cåse that a particular recital in a deed regarding the considera- Krishnadas 
tion for the transaction was not true and he should be allowed Muthiah 
to provê it, then,” the other party to the deed should be Chetty. 
“allowed and becomes entitled to prove the real agreement 
between the parties in spite of the provisions of S. 92 of the 
Evidence Act. The second contention was that the terms of 
the contract of assignment on a proper construction pf the 
deed of assignment were that. the ‘assignment should 
e made on the basis of Rs. 89,000 already paid 
and received by the assignor and in considera- 
tion of the arrangement made for the payment of the balance 
and that therefore there was really no question of varying 
the terms of the contract. The third contention was that 
on a proper construction of the deed of assignment the sale 
was partly for a past consideration, namely, the admitted pay- 
ment of Rs. 8¢,000, and that there could be no question in 
law of the adequacy or otherwise of the past consideration. 
The fourth contention was that under the Indian Law a cre- 
ditor was entitled to give up validly and so as to bind himself 
any portion of the amount due to him and that, therefore, if 
out of Rs. 89,000 due and payable by the assignee, the assignor 
gave up voluntarily Rs. 29,000 and agreed to accept Rs.60,000 
in lieu of Rs. 89,000 it was tantamount to receipt in full of 
Rs. 89,000. 


I shall deal briefly with these several conteptions. The 

first contention set out above is based on the general principle ° 
of law that a person cannot both approbate and reprobate 
the same transaction and the leading Indian case on this point 
relied on for the defendants is Shahi Mukhun Lal y. Baboo 
Sree Kishan Singh (5). That was a case in which their 
Lordships of the Privy Council held that three separate docu- 
ments constituted but one transaction and having so held re- 
fused to allow the plaintif whose case it was to contend for 
other purposes of his own that only one of these three docu- 
ments should be looked at. What their Lordships did was 
gathering the real intention of the parties from all the doct® 
ments to give effect to it as far as the Usury Laws of Bengal 
would allow. heir Lordships themselves reiterated in*their 
judgment that the rules of evidence and the law of estoppel 
forbid any ‘addition to or variation from the deeds or wtitten o 

e a e © z3 

5. (1868) 12 Moo I Æ 187. . 
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oot contracts and merely proceeded on the well-known principle 
Krishnadas of law that a party cannot both affirm and disafirm the same 

Muthiah transaction. Such a principle cannot be invoķed in respect 
Chetty, of a different recital in deeds and no such principle can be 

Mid down as that a person who states dhat any portion of ae 

document is true and binding between the parties should not 

be allowed to state that any other recital in the document is 

false. e e 


If the principle that a party cannot approbate and repro» 
bate at the same time is applicable to the case of recitals in 
documents it can only be by limiting its operation to the same 
recital and postulating that a party should not be allowed to 
approbate and reprobate the same recital, that is to say, state 
that it is untrue and at the same time seek to rely upon it. If 
the principle should be applied to different recitals in the same 
document, then, the numerous cases in which it has been re- 
peatedly held that a party might be allowed to prove the fals- 
ity of the recitals of facts in documents would all have to be 
regarded as wrongly decided, but their Lordships of the Judi- 
cial Committee in the case of Sah Lal Chand v. Indarjit (6) 
have laid down as settled law that where there has been a 
false acknowledgment by recital in a deed of sale of the pay- 
ment by the purchaser of the consideration money and its 
receipt by the vendor, it is open to the latter to prove that 
no consideration money was actually paid. The admissibility 
of such proof was not calculated to infringe any provision of 

; S. 92 of the "Evidence Act. * In another case reported in the 
same volume, Balkishen Das v. Legge (7), their Lordships 

of the Judicial Committee lay down at pages 158 and 159 

that questions regarding the admissibility of evidence should 

be decided only by reference to the Evidence Act and that 

the decisions of the English Court of Chancery have no applica- 

tion to the law of India as laid down in the Acts of the Legis- 

WA „lature. Their Lordships, therefore, decided that oral 
evidence was inadmissible for the purpose of constructing the 
deeds or ascertaining the intention of parties. Strong reliance 
Was placed by the learned vakil for the defendants on the re- 
versal by their Lordships of the Judicial Committee of the 
Privy Council in their decision reported in anif-un-nissa v. 


Faiz-un-nissa (8) of the judgment of the Allahabad High 





i. e 6. (1900) IL Raz2A 3708 (P C)? l 
Ai J- (1899) I L R 22 A ya (P C), 8. (1911) I LR 33 A 340. 
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Court in “Maizunmissa v. Hanif-un-nissa (9). Lord aici, 
Macnaghten in delivering the judgment of their Lorfships Krishnadas 
summarily sets aside the judgment of the High Court as un- Muthiah 
sustainaBle. “There is no discussion in that case of the prin- Chetty. 
ciples of the decision, but it was contended that as the learned 
Lord directed that High Court should deal with the case on 
the evidence, it was an authority for the position that the judg- 
ment of the Allahabad High Court was wrong, which was to 
the effect that evidence was inadmissible to prove that what 
On the face was a sale deed was really intended to be and was 
a deed of gift. In the absence of any detailed statement ^f 
the grounds of the decision by their Lordships of the Judicial 
Committee I cannot assume that their Lordships intended to 
throw any doubt whatever on the decision of the Board in the 
case of Sah Lal Chand v. Indarjit (6). On the face of the 
judgment of the Allahabad High Court set aside so sum- 
marily by the Judicial Committee there is no doubt some room 
for such a contention as has been made by the leatned vakil 
for the defendants. But on a close examination of the facts 
of the case of Faiz-un-nissa v. Hanif-un-nissa (9) it must be 
fairly clear that in the document which was*the subject of 
construction, though there was a recital of an alleged fact 
that Rs. 60,000 had been paid by the transferee to the trans- 
feror, the document did not contain or purport to set out as 
such the terms of any contract grant of other disposition of 
property. If a deed does not set out the terms of the con- 
tract as such and merely contains the recital of the payment 
of some amount as consideration, the recital of payment is the 
mere recital of a fact which can be disproved, and it cannot 
be contended that though the terms of the contract are not 
as such set out the terms should be implied or inferred from 
the recital and parol evidence disallowed for the purpose of 
contradicting or varying such inferred or implied term of the 
contract or grant. I am therefore unable to regard the deci- >o o 
sion in Hanif-un-nissa v. Faiz-un-nissa (8) as an authority 
for holding that even though a deed might actually contain 
and set out the terms of a contract, oral evidence may be ° 
allowed to be adduced by one party to contradict or vary such 
terms if the othgr party should allege or seek to prove, the 
falsity of any recital of fact in the deed. e ° 


a a a 
, 6. (1908) I LR 22 A 370 (P O). j É 
8. (1911) ILL R33 A 320. 9. (1905) IL R27 A 612. 
z ; 
92 . E 
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e a The case that at first sight seemed to support consider- 
Krishnadas ably fhe contention of the defendant was the decision in Chunni 
Muthiah Bibi v, Basanti Bibi (10). That was a case in which the 
Chetty, question that arose was whether when the plaintiff? alleged 
that they had not received the balance pf consideration for a. 
sale which was recited in the sale deed to have been paid -tg 
and received by them it was open to the defendants-purchasers 
to setup and prove that the real price agreed upon was dif- 
ferent from and less than the amount for which the sale deed 
was made. In the course of his decision, Mr. Justice Chamier 
tried to distinguish from the facts of the case before him the 
case of Adityam Atyar v. Ramakrishna Atyar (1). I am, 
however, constrained respectfully to state that I am unable 
to appreciate or approve of the ground of distinction. I 
venture to think that there has been a great deal of confu- 
siom introduced in the ‘consideration and discussion of the 
various cases referred to. At page 548 Mr. Justice Chamier 
sums up as. follows : ‘ On the authorities I would hold that 
as the respondents have alleged and proved that the whole 
of the consideration, receipt of which is acknowledged in the 
deed “did not gass, the appellant is entitled to produce oral 
evidence in support of her allegations and as the Court below 
did not allow her to produce such evidence, I would remand 
the case fora fresh trial.” The other learned Judge, Justice 
Banerji, merely refers to the case of Hanif-un-nissa v. Fatz-un- 
nissa (8) and held that as in that case their Lordships of the 
Privy Couneil decided that gral evidence can be given by the 
defendants to prove the real nature of the transaction, their 
Lordships were apparently of the opinion that the case would 
come within the first proviso to S. 92 and on that reasoning he 
agreed with the order proposed by Mr. Justice Chamier. From 
the statement of the case by either learned Judge in that case, 
I.am unable to ascertain whether, apart from the clause in 
a" the recitals referring to the receipt of the whole consideration 
by the vendor, there was in the document any statement of 
the terms of the contract as such. From the words used by 
e Mr. Justice Chamier I am rather inclined to think there was 
not. If there was not any such enumeration, then I must take 
it that what the deed contained was the recgal of the fact of 
e the receipt of Rs. 40,000. Such a clause should be deemed 
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e e . 
merely to be a Tecital of fact regarding the payment of consi- ge 
deration and cannot be regarded as a clause setting out the Krishnadas 
terms of the contract or the terms on which the sale was Muthiah 
agreed ta, be made. As I have already observed, from such Chetty, 
“a clause of the recita? of the receipt of certain consideration, 
the terms of the agreement could only be inferred and there- 
fore the clause itself could not be regarded as containing in 
writing the terms of the agrement. The expression ‘terms 
of the disposition of property ” may be considered to be either 
the terms of the agreement relating to the disposition of pro- 
perty or the terms on which the property is alleged in the deed 
to be disposed of. If the latter construction should be adopted 
numerous decisions of all the High Courts including several 
of the Judicial Committee of the Privy Council would have 
to be regarded as opposed to the clear terms of the section. 
The expression should therefore be construed merely as mean- 
ing the terms of the contract made with regard to the disposi- 
tion of the property. So construed and bearing in mind the 
weight of judicial opinion with regard to the matter, it must 
be held that if a document merely refers tothe amount of 
consideration in the clause reciting the fact of the receipt of 
it, the document is not one in which the terms are reduced to 
writing, within the meaning of S. 92 of the Evidence Act. 
If this view is correct and if, as I think, there was no such 
separate enumeration of the terms in the document in the case 
of Chunni Bibi v. Basanti Bibi (10) the judgment in that 
case need not further be regarded. But if, on the other hand, 
there was in the document in that case a setting out the terms 
apart from the recital of the receipt of consideration, it seems 
to me to be impossible to consider that case as rightly decided. 
No rule of equity, it seems to me, can be allowed to over-ride 
the provisions of statutory law more especially of such a rule 
as is laid down in S. 92 of the Evidence Act with all its pro- 
visos. If therefore the decision in the case of Chunni Bibi, * © 
v. Basanti Bibi (10) was to the effect that even though a 
document might contain all the terms of the contract, still 
beoause one party seeks to show by oral evidence that a certahh 
recital of fact regarding the receipt of consideration is false 
which is not opfosed to any provision in that section** and 
which he is entitled to do as that section has been construed, 


the other party would then become entitled to disregatd al- ve 
ee a AA vt 
10. (1914) IL R 36 A &3g. ` 
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together the provisions of S. 92 of the Evidence Act is a pro- 
position which I feel I cannot possibly accede to. I have 
therefore come to the conclusion that the firstecontention of 
the learned vakil for the defendants is not tenable., 


The second contention of the learned vakil for*tha 
defendants that the recited payment of the consideration of 
Rs. 89,000 should itself be regarded as the consideration for 
the as8ignment may no doubt be arguable if all that the deed 
contained was merely such a recital and there were not in thé 
document set out the terms of the contract relating to the 
assignment. When the terms are distinctly set out, it is im- 
possible to regard a mere recital of payment as anything other 
than a mere recital of fact which may be disproved. 


The other two contentions of the learned vakil for the 
defendants may be conveniently dealt with together. They 
are merely different aspects of one and the same thing, namely, 
that whatever the agreement might have been regarding the 
terms on which the assignment was originally agreed to be 
made, still when it came to the actual execution of the deed 
of assignment, the parties chose for reasons of their own to 
put through the assignment on the footing of the assignor 
having actually been paid and received a total sum of 
Rs. 89,000 and of the balance alone being payable in the man- 
ner indicated in the deed. No doubt under the Indian Law 
the creditor is entitled to give up a portion of his claim, and 
there need be no consideration for any agreement by him so 
to give up. But before such'an argument could be advanced, 
there must be a plea to the effect that that was what was done. 
If the defence was that though originally the price was agreed 
to be Rs. 2,89,000, still, subsequently the parties came toge- 
ther and the assignor agreed to accept Rs. 60,000 in lieu of 
Rs. 89,000, the plea may be valid. But that is not the plea. 
It may no doubt be contended that it is a mere matter of form. 
But, in my view, it is not a mere matter of form and it is 
really a matter of substance, something relating directly to 
the exact manner in which it was done. There are also 
obviously many difhculties in the way of considering the pay- 
ment recited in the deed of assignment o€ thee sum, of 
Rs. 89,000 as past econsideration in relation to a contract. 
Past consideration is something that had been done ‘at the 
request of the promisor prior to enferjng into the contract. 
This is not such a case. , I cannot, therefore, possibly accede 
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to the contention that the recital of the payment of congidera- 
tion of Ks. 89,000 should be regarded as recital of past con- 
sideration amd that on such footing no enquiry should be per- 
mitted af the quantum of consideration. 

"e | * The learned vakil for the defendants cited several cases 


“to show that evidence has always been held to be admissible 
to show that the consideratign recited in a deed was not the 
real consideration but that the real consideration was different. 

e Kailash Chandra Neogiv. Harish Chandra Biswas (11) ; 


Nathu Khan v. Sewak Koeri (12) ; Mahomed Yusuf v. 


Mahomed Musa (13) ; Lala Himmat Sahai Singh v. ' 


Llewhellen (14) ; and Vasudeva Bhatlu v. Narasamma (13). 


In none of the above cases does it appear that apart 
from the reference to the consideration in that part of the 
document containing the recital of the receipt of it there was 
anything in the document which can be regarded as setting out 
in writing the terms of the contract. In fact, in the last of 
the above cited cases which was strongly relied upon, the 
learned Judges state as follows :_‘‘ The provisions of the 
Evidence Act, S. 92, to which the District Judge refers, do 
not prohibit the disproof of a recital in a contract as to the 
consideration that has passed by showing that the actual con- 
sideration was something different to that alleged.” 

A sort of a supplementary contention was also put for- 
ward by the learned vakil for the defendants. It was this : 
The deed of assignment providgd that in defautt of payment 
by the assignee of any portion of the purchase money or con- 
sideration he was not only not entitled to get a proportionate 
share of the rents and profits but he was further not to be 
entitled to a proportionate share in the properties that may 
be purchased by the decree-holder-assignor or the sale proceeds 
that may be realised by him on execution of the decree, "and 
it was argued that if a particular remedy was provided be- 


tween the contracting parties in the event of breach of contract" 


or covenant by one of the parties, the other party should be 
confined only to that particular remedy and is not entitled so 
any other remedy and that he cannot even enforce the covenant 
expressed or implied in the manner of specific performarte but 


e Lodd 
Govindoss 
Krishnadas 
v. 
Muthiah 
Chetty. 


must be relegated merely to the penalty dr damages provided ° 
AA ee ee 
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in the document. For this contention the learned vakil for 
the defendants referred to the case of The Queen v. The 
Eastern Archipelago Company (16). „In «hat case the 
learned Judges were equally divided, with the result ¢hat the 
rule was refused. I cannot, therefore, tegard the judgment 
in that case as laying down any principle which is available for 
application to the present case. 


After all, the question whether a person is entitled to 
have a covenant enforced or to any remedies other than the 
remedy indicated in the contract, is a question of the inten- 
tion of the parties to be deduced__whether on a proper con- 
struction of the entire document the remedy provided is cumu- 
lative or exclusive. Having regard to the terms of the docu- 
ment before me, I cannot possibly construe the remedy given 
to the assignor in the event of the assignee not paying the whole 
of the purchase money or consideration for the assignment as 
an exclusive remedy. In my view, the remedy is only cumu- 
lative and cannot deprive the plaintiff of the right to’ enforce 
the contract itself. The result of my holding otherwise would 
really he to reduee the so-called contract to a nullity, because, 
if there was no obligation on the part of the purchaser to pay 
the purchase money, and if on a construction of the contract 
he should be regarded only as entitled to a proportionate share 
of the rents and profits or of the properties or of the sale 
proceeds proportionate to the amount of the purchase money 
paid by him,then there is really no contract binding between the 
parties and what the parties Should be deemed to have done 
was only to settle the terms of a proposal which might be turn- 
ed into a contract only as and when the assignee pays the 
purchase money or portions thereof to the assignor. I refuse 
to regard the document under reference in any such light. I 


. have, no doubt whatever that what the parties really intended 


was that the consideration stipulated should be paid by the 
assignee to the assignor and they were only providing a sort 
of cumulative remedy for the event of the assignee not paying 
at any time the whole of the purchase money. 

The conclusion, therefore, that I have arrived at is that 
the dogument, Ex. A, contains the terms of the centract,be- 
tween the parties, that it was a term of the contract of assign- 
ment, that the sum of Rs.89,00q should be paid by the assignee 
to the’ assignor on or before the exetutjon of, the deed, that 


16. 1 Elb & Bl 311x. 
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St ig admitted by the defendants that only Rs. 60,000 was paid Tona . 
and that the balance of Rs. 29,000 was not paid, tha? there frisbnadse 
is no plea by the defendants that this balance of Rs. 29,000 Muthtah 
was evér validly given up or that any other subsequent arrange- Chetty. 

. ment wês validly entered into with regard to that amount, 

*that the defendants are not entitled to show by oral evidence 
that the price agreed to was only Rs. 2,60,000 and not 
Rs. 2,89,000 in the face of the writing in Ex. A to the effect 
that the price agreed to be paid and payable by the deceased 

° ist defendant was Rs. 2,89,000. This disposes of the amount 
in question in the suit and it follows that the defendants are 
liable to pay to the plaintiffs the sum of Rs. 29,000, the admit- 
ted unpaid balance. 


The next point for determination between the parties is 
with regard to the claim of the plaintiff for interest on the 
said sum of Rs. 29,000, the amount of unpaid purchase money. 
Having regard to the view taken by me on this question,- I 
consider it unnecessary to deal in detail with the various 
grounds on which the learned vakil for the plaintiff put his 
case whether the claim is under the Interest Act or under the 
Transfer of Property Act or under the general law as and by 
way of damages. The principle underlying such claims is 
that whereas one party has under the arrangement derived 
all the advantages or secured all the rights stipulated for in 
the transaction, the other party has not received the full con- 
sideration stipulated for, and in respect of the amount wrong- 
fully withheld some compensatién should be made by award of 
interest or damages which might bear some relation either to 
the possible profits that might have been made with the money 
wrongfully detained by the person so detaining or to the 
possible profits that might have been earned by the person. 
from whom the money is withheld if he had had the-money 
which has been withheld from him. But I have already re- 
ferred to the clause in the document by which in the event "+ 
of the assignee not paying to the assignor the whole amount 
of the price, then, the profits payable or receivable by the 
assignee until he pays up the whole amount should be ofily 
that fraction of the one-eighth share which the amount already 
pafd up by hifh is of the total price Or consideratton of 
Rs. 289,000. In other words, though the assignee may be ` 
compellable to pay thespurchase money at any time after each "o 
particular portion tħereof should become payable, still a ° +? 
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eo penalty is provided for default in payment and thé penalty is’ 
Krishnadas that hê is not liable to receive from the assignor profits out of 
Muthiah the one-eighth share, the Interest Act, it is in the discretior 
Chetty, of the Court to allow interest or not. It cannot also'be said 
in this case that the debt is payable by virtue of som& written . 
instrument at a certain time, because in the written instrument ° 
itself there is no covenant to pay, and unless there is 
a covenant to pay, the amount cannot be said to be payable 


by virtue of a written instrument. 
e 


As regards the argument that interest is payable under 
cl. 4, sub-cl. (b) of S. 55 of the Transfer of Property Act, 
assuming that the assignment of a mortgage decree is a sale 
of immoveable property, there can be no doubt that the parti- 
cular sub-clause contemplates interest being payable only if the 
ownership of the property has entirely passed to the buyer 
and the property is in the hands and therefore in the enjoy- 
ment of the buyer. In the present case, not only is the profit 
claimable by the assignee proportionate to the amount of 
purchase money he has paid but the property or the sale pro- 
ceeds tg which he is entitled after execution is also stipulated 
and provided to be only proportionate to the amount of the 
purchase money paid by him. I cannot therefore regard the 
present case as one in which the ownership of the property 
has absolutely passed to the purchaser in respect of the whole 
interest the subject-matter of the bargain ; nor can I regard 
it as a case in which the property is in the hands of the buyer 

° so as to enable him to enjoy th? rents and profits thereof. The 
principle underlying the said clause undoubtedly is that if the 
buyer gets the title and enjoyment of the property purchased 
by him and does not pay any portion of the purchase money 
to the seller, he is bound to compensate him at least by pay- 
ment, of interest. In this case if the assignor suffered no 
damages and therefore does not need to be compensated, no 
question can arise regarding the payment of interest on the 
amount due. The same prin¢iples are also applicable to the 
claim regarded as one for damages for wrongfully withholding 
thé purchase money. Further, no evidence has been adduced 
to show that so far as the plaintiff is concerned the share of 
e rents hd profits proportionate to the unpaid purchase money 
which the plaintiff will not have to pay to the defendants would 

°° not be*adequate either as interest o» as damages. With 
° regard to the claim for interest, I have therefore come to the 
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° P e eo ee i . Lodd 

conclusion that*the plaintiff is not entitled to any interest on Ghvindoss 

the amount of the claim. Rama 
One last" question also argued but not very strenuously fea 


by the learned vakil for the defendants should also be reférred 
"to, ® That related to the fourth issue as to whether the plain- 
. tiff’s claim is barred by the Law of Limitation. The conten- 
tion was that the plaint in the suit, when it was instituted was 
signed not by the plaintiff but by a person who purported to 
act as the agent of the plaintiff but who had not at the time 
of the institution of the suit obtained leave to sign and verify 
the plaint on behalf of the plaintiff. The plaint was present- 
ed to the Deputy Registrar on the ist of October, 1920, it is 
said, on the last day of limitation. On that day, the plaintiff’s 
agent had not obtained the necessary leave from the Deputy 
Registrar to sign! and verify the plaint as the plaintiff’s agent. 
That leave was granted subsequently by a learned Judge of 
this Court. The contention of the defendants is that for 
there being a proper plaint presented to the Court, leave to 
the agent to sign and verify the plaint is a condition prece- 
dent and until and unless such leave was contained, there was 
no proper plaint before the Court. I cannot possibly accede 
to the contention. On the last day of limitation there was a 
plaint before the Court in which the plaintiff now before the 
Court was stated to be the plaintiff and his agent purported 
to sign and verify the plaint on his behalf. The failure or 
omission to obtain leave was a mere irregularity*and to hold 
that by reason of any such defect there was no proper plaint 
presented to the Court on that day would lead in most cases 
to disastrous consequences. Apart from that, I am not at all 
sure that with the plaint signed and verified as it was by the 
person who purported to act as the agent of the plaintiff and 
the order of the learned Judge of this Court granting leave, 
such leave when granted did not relate back to the institution ee 
of the suit and cure any irregularity attaching to the signing ° 
or verification of the plaint. In these circumstances I must 


hold that there is really no substance in the pleas of limitatiorr .° 
embodied in the fourth issue. 


o 
dn the View4 have taken of the second issue it has become 
unnecessary to consider the first issue. 
e - è 


In the result, on my findings, there will be a decree in TE 
favour of the plaintiff for a sum ofeRs. 29,000 without Any a 


R— 93. ' z 
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interest. The defendants would be liable to pay intérest 
from the date of the decree till payment at 6 per cent. per. 
annum. There will be no personal liability gs against the 
defendants, but the defendants would ,be liable to ‘pay the 
amount decreed from and out of the assets of the deceased * 
ist defendant and the properties of the joint family in their 


hands. The defendants would also pay to the plaintiff the ` 


costs af the suit, the vakil’s feés being calculated on the sum 
of Rs. 29,000 awarded to the plaintif. z 


Mr. Chandrasekhara Aiyar, on behalf of the defendants, 
submits to that costs should be granted to`his clients on the 
amount of interest claimed in the plaint and disallowed by 
me. I did notrealise that it was such a large amount as about 
Rs. 10,000. I do not see any reason why costs should not 
follow the event with regard to the interest. The plaintiff 
will pay the defendants as and for costs of the interest dis- 
allowed the sum of Rs. 350. 


The execution of the decree will be stayed for fifteen 
days, and if, by that time, the defendant pay into Court the 
amouħt decreed, then the plaintiff will draw the amount on fur- 
nishing security to the satisfaction of the Deputy Registrar of 
the Court, binding himself to repay the amount in the event 
of the case going against him in appeal. 


A. V. V. Suit decreed. 


° [END oF VOLUME XLVI] A 
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—If void a 


Pleadinga—Amendment —Snit for specific 
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